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**Tho8e  barons  who  met  a  coward  king  at  Runny* 
mede,  unlike  the  French  Encyclopaedists  and  German  re- 
formers of  1 840,  wasted  no  time  in  obscure  or  academic 
discussions  of  liberty*  fraternity  and  equality.  They  ut* 
tered  no  platitudes,  no  sophomoric  declamations  or 
oratorical  tributes  to  freedom.  With  an  unobstructed 
vision,  they  saw  with  startling  distinctness  certain  es* 
sential  rights  which  they  determined  to  make  inalienable. 
The  love  of  liberty  with  them  was  not  an  emotion,  but 
a  fixed  purpose  to  obtain  and  to  enjoy  a  definite  and 
concrete  thing,  which  they  described  by  metes  and 
bounds.  They  stood  self-reliant  and  erect,  strong  and 
powerful  figures  were  they,  and  thru  the  vista  of  centu- 
ries they  have  commanded  the  admiration  of  mankind. 
They  sought  neither  aid  nor  emoluments  from  the  crown. 
They  only  demanded  that  they  be  allowed  to  take  care 
of  themselves.  They  forbade  the  pernicious  interference 
of  the  sovereign  himself  with  the  rights,  the  property  and 
the,  person  of  the  individual,  and  with  that  they  were 
content.** 

A.  O.  STANLEY. 
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SOME  ASPECTS  OF  MARTIAL  LAW  AND  MOJTARY 

NECESSITY. 


By  James  P.  Qregory.* 


The  entrance  of  the  United  States  into  the  Qreat  World  War 
presents,  in  acute  form,  for  the  first  time  in  more  than  a  half  cen- 
tury, the  probability  of  need,  at  times,  to  resort  to  the  application 
of  certain  vital  prrinciples  associated  with  martial  law  and  mili- 
tary necessity.  The  titanic  struggle  in  the  Old  World  has  been 
waged  with  such  tremendous  force  and  vigor  that  the  contending 
nations  have  been  compelled  to  strain  every  energy  to  the  utmost 
in  their  desperate  e£Forts  to  achieve  victory.  Local  and  national 
laws  and  constitutional  restraints  have  hampered  but  slightly  any 
of  the  participants,  and  we,  of  America,  have  been  advised,  on  high 
authority,  that  the  plainest  and  most  fundamental  canons  of  inter- 
national law,  heretofore  a  sacred  pledge  of  honor  and  a  solemn  com- 
pact of  good-will  between  nations,  have  been  ruthlessly  shattered 
by  at  least  one  of  the  great  belligerent  powers.  Much  is  heard 
nowadays  about  commandeering  supplies,  factories,  transportation 
lines  and  what  not,  under  the  highly  elastic  and  easily  adjustable 
plea  of  military  necessity.  The  venerable  maxim,  ''necessity  knows 
no  law,'*  is  conveniently  invoked,  and  may  now  very  properly  be 
amended  by  this  addition,  ''and  military  necessity  knows  still 
less." 


nf«mb€r  of  th«  LouisrUle,  Ky.,  bar  and  form«r  Judfft  of  tbo  Criminal  Dl* 
Tisloii.  Joffonon  Circuit  Court. 
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With  a  thoroughly  loyal  and  ardently  patriotic  people,  such  as 
ours,  there  will,  happily,  be  little  occasion  on  the  part  of  our  Gov- 
ernment to  co^mmandeer  or  take,  without  due  process  of  law,  any- 
thing it  mf^  need  for  the  national  defense.  Our  generous  oitisewy 
already,  before  an  appreciable  realization  is  had  of  what  the  eon- 
flict  may  mean  to  us,  are  with  the  spirit  of  the  heroes  of  76,  offer- 
ing their  property,  their  lives  and  their  sacred  honor  in  defense  of 
our  eouBtry.  If,  during  the  hurly-burly  and  stress  of  war,  the 
injunction  shall  not  be  invoked  to  restrain  invasions  of  private  con- 
stitutional rights,  it  is  entirely  safe  to  assume,  that  in  no  small 
propopti<m  of  cases,  when  such  rights  have  be^i  invaded,  post  beUum 
claims  of  ample  proportions  will  be  presented  and  clamorously 
pressed. 

Private  property  cannot  be  taken  for  the  most  imperious 
public  uses,  without  just  compensation — is  the  dual  guarantee  of 
Federal  and  State  Constitutions,  fortified  by  decisions  mountain 
high  of  courts  of  last  resort.  Shall  the  Qovemment  in  case  of  im- 
minent need  await  the  tedious  and  tortuous  process  of  ao  quod 
damnum,  of  new  trials,  of  appeals,  of  the  law's  inevitable  de- 
lays, where  some  stubborn  citizen  refuses  to  make  terms  for  the 
i^equisition  or  use  of  his  property  in  the  national  defense  t  Shall 
it,  if  impoverished  with  a  long  and  exhausting  struggle,  when  un- 
able to  pay,  deny  itself  the  means  of  protecting  the  nation  t  If 
it  were  conceivable,  under  such  circumstances,  that  a  debased  cit- 
izenry would  attempt  thus  to  obstruct  or  fail  to  assist  the  Gov- 
ernment in  its  efforts,  there  would  be  little  difficulty,  aside  from 
decisions  and  usages  justifying  it,  to  find  a  parallel  in  destroying 
one,  or  a  dozen  men's  homes,  to  prevent  a  great  conflagration  or  in 
throwing  overboard  a  part  of  the  cargo  to  prevent  a  loss  of  all,  or 
throwing  over  all  to  save  the  ship's  crew  and  passengers.  Liberal 
as  are  the  powers  accorded  the  Government  in  times  of  war  and 
public  peril,  our  forefathers  were  not  unmindful  of  the  need,  even 
in  times  of  war,  of  throwing  about  both  the  legislative  and  exec- 
utive branches  of  the  Government  certain  constitutional  restrictions 
to  prevent  the  abuse  of  power  and  tendency  toward  tyranny,  against 
which  our  €k>vemment  in  its  every  fibre  was  a  most  successful  and 
eloquent  protest. 

In  one  of  the  most  energetically  contested  and  exhaustively 
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considered  cases  ever  before  the  Supreme  Court  of  the  United 
States,  ex  parte  Milligan,  4  Wallace,  at  page  118,  in  determining  the 
validity  of  the  trial  of  a  citizen  of  Indiana  by  military  commission, 
the  court  said:  '*No  graver  question  was  ever  considered  by  this 
court,  nor  one  which  more  nearly  concerns  the  rights  of  the  whol& 
people;  for  it  is  the  birthright  of  every  American  citizen,  when 
charged  with  crime  to  be  tried  and  punished  according  to  law/' 
Further  in  the  same  opinion,  page  120,  upholding  the  right  to  jury 
trial,  both  under  the  Constitution  as  originally  adopted  and  the  4th, 
,  5th  and  6th  amendments  thereto,  the  court  said:  ''The  Con- 
stitution of  the  United  States  is  a  law  for  rulers  and  people,  equally 
in  war  and  peace,  and  covers  with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and  under  all  circumstances." 

During  the  turbulent  days  immediately  succeeding  the  war,  two 
historic  opinions  written  by  Judge  Robertson  were  delivered  by 
the  Court  of  Appeals  of  Kentucky.  In  both  of  these  cases  the  court, 
with  rare  eloquence  and  learning,  defended  the  constitutional  rights 
of  citizens  against  any  unnecessary  invasion  under  stress  or  pre- 
tense of  nilitary  necessity.  In  the  case  of  Corbin  v.  Marsh,  2  Du- 
vall,  at  page  194,  the  court  said:  "To  silence  all  doubt  as  to  either 
its  rightful  supremacy  or  the  universal  and  incessant  prevalence  of 
it  until  changed  in  the  mode  they  therein  prescribed,  they  labeled 
its  bosom  with  the  precautionary  and  unqualified  stereotype  — *Tni8 
CONSTITUTION  SHALL  BE  THE  SUPREME  LAW  OP  THE 
LAND  J  JShiprcuie  low,  whenf  Always.  Where  t  Everywhere  in  the 
Union.  It  neither  imports  nor  allows  any  exceptions."  After  holding, 
that  in  cases  of  extreme  necessity,  the  public  interest  must  be  recog- 
nized as  paramount  to  the  rights  of  private  property  and  that  in  case 
of  the  destmetion  of  private  property,  the  Government  must  indemnify 
the  loser,  the  court  furtiier  says,  page  201 :  "In  all  such  cases  the 
necessity  which  overrules  the  law's  defenses  does  not  impair  its 
power  of  retribution.  And  this  is  all  that  Hamilton  and  Madison 
meant,  when,  in  the  Federalist,  they  spoke  of  the  irresistible  power 
of  military  necessity,  whose  individual  wrongs  no  constitutional 
barrier  oould  prevent,  but  constitutional  guarantees  might  repair." 
In  dosing  the  opini^i,  the  court  with  force  and  reason  says:  "We 
repeat,  that  war,  in  the  whole  amplitude  of  its  legitimate  powers, 
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cannot  legalize  what  the  Constitution  prohibts,  nor  destroy  what  it 
guarantees/* 

The  same  eloquent  jurist,  in  the  case  of  Commonwealth  v. 
Palmer,  2  Bush,  at  page  574,  in  discussing  the  powers  of  a  military 
commander  to  abrogate  the  laws  of  the  state,  under  the  authority 
of  martial  law,  asserts  that  martial  law  "never  either  suspended  the 
Constitution  of  the  United  States  or  stifled  the  laws  of  the  state. 
What  that  Constitution  and  those  constitutional  laws  denounced  as 
a  crime,  martial  law  did  not  legalize,  nor  could  it  have  abolished 
the  institutions,  or  legally  changed  the  domestic  rights  and  relations 
of  a  noble  state,  so  devotedly  adhering  to  the  Union,  and  so  gal- 
lantly shedding  her  blood  to  save  it,  and  restore  its  supremacy  and 
harmony." 

The  specific  application  of  these  cases  belongs  to  a  dark  and 
embittered  past,  whose  agonies  have  been  assuaged  and  whose 
memories  have  been  consecrated  in  a  reunited  country,  under  the 
paramount  and  overshadowing  obligations  of  a  higher  and  truer 
Americanism,  but  as  interpretations  of  the  genius  and  spirit  of  our 
fundamental  law,  the  principles  therein  declared  will  afford  a  lum- 
inous guide  for  the  determination  of  similar  questions  in  the  future 
and  will  strengthen  nyghtily,  for  all  time,  the  pdlUidium  of  our  lib- 
erties. 


WAR  POWERS  UNDER  THE  CONSTITUTION.* 

By  Charles  E.  Hughes. 


In  the  unusual  circumstances  of  war  it  is  natural  that  there 
should  be  some  confusion  with  respect  to  the  constitutional  war- 
rant for  extraordinary  action  taken  or  contemplated.  Some 
altogether  misconceive  the  Constitution.  Others  vaguely  fear 
that  we  are  serving  temporary  exigency  at  the  expense  of  our 
fundamental  law,  and  that  we  are  thus  breeding  a  lawless 
Constitution-ignoring  spirit  which  is  a  serious  menace  to  our 
future.    Others'  seek  to  raise   doubts   of   power  in  order  to  em- 


^hUi  Is  a  paper  prepared  and  read  by  former  Justice  Huahes  at  the  recent 
meeting  of  tUe  American  Bar  Aaaociation,  at  Saratoga,  N.  7. 
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barrafis  the  prosecution  of  the  war.  And  there  seem  to  be  still 
others  who  in  their  zeal  impatiently  and  without  thought  put 
the  Ck^nstitution  aside  as  having  no  relation  to  these  times. 

Ctonstitotional  Oovemment  in  War. 

While  we  are  at  war  we  are  not  in  revolution.  We  are 
making  war  as  a  nation  organized  under  the  Constitution,  from 
which  the  established  national  authorities  derive  all  their  pow- 
ers either  in  war  or  in  peace.  The  Constitution  is  as  effective 
today  as  it  ever  was,  and  the  oath  to  support  it  is  just  as  bind- 
ing. But  the  framers  of  the  Constitution  did  not  contrive  an 
imposing  spectacle  of  impotency.  One  of  the  objects  of  ''a  more 
perfect  Union'*  was  "to  provide  for  the  common  defense.'*  A 
nation  which  could  not  fight  would  be  powerless  to  secure  the 
^'blessings  of  liberty  to  ourselves  and  our  posterity."  Self-pres- 
ervation is  the  first  law  of  national  life,  and  the  Constitution 
itself  provides  the  necessary  powers  in  order  to  defend  and  pre- 
serve the  United  States.  Otherwise,  as  Mr.  Justice  Story  said: 
"The  country  would  be  in  danger  of  losing  both  its  liberty  and 
its  sovereignty  from  its  dread  of  investing  the  public  councils 
with  the  power  of  defending  it.  It  would  be  more  willing  to 
submit  to  foreign  conquest  than  to  domestic  rule." 

Distribution  of  Powers. 

The  war  powers  under  the  Constitution  are  carefully  dis- 
tributed. To  Congress  is  given  the  power  "to  declare  war."  The 
proposal  to  add  "to  make  peace"  found  no  favor,  as  this  was 
deemed  to  belong  to  the  treaty-making  power  vested  in  the 
President  and  Senate.  To  the  President  was  given  the  direc- 
tion of  war  as  the  Commander  in  Chief  of  the  Army  and  Navy. 
It  was  not  in  the  contemplation  of  the  Constitution  that  the 
command  of  forces  and  the  conduct  of  campaigns  should  be  in 
charge  of  a  council  or  that  as  to  this  there  should  be  a  division 
of  authority  or  responsibility.  The  prosecution  of  war  demands 
in  the  highest  degree  the  promptness,  directness,  and  unity  of 
action  in  military  operations  which  alone  can  proceed  from  the 
Executive.    This   exclusive   power  to   command   the   Army   and 
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Navy,  and  thus  to  direct  and  control  campaigns,  exhibits  not  aa- 
tocraey,  but  democracy  fighting  effectively  through  its  chosen  in- 
struments and  in  accordance  with  the  established  organic  law. 

Plenary  Power  to  Wage  War. 

While  the  President  is  Commander  in  Chief,  in  the  Congress 
resides  the  authority  '*to  raise  and  support  armies''  and  **to  pro- 
vide and  maintain  a  navy,"  and  *'to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces,"  and  as  a  safe* 
guard  against  military  domination  the  power  to  raise  and  sup- 
port armies  is  qualified  by  the  provision  that  '*no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  term  than  two  years." 
Otherwise,  this  power  is  unlimited.  The  Congress  is  to  prescribe 
the  military  organization  and  provide  the  military  establishment, 
fix  numbers,  regulate  equipment,  afford  maintenance,  and  for  these 
purposes  appropriate  such  amounts  of  money  as  it  thinks  nec- 
essary. 

Power  to  Pass  Conscription  Laws. 

Upon  every  citizen  lies  the  duty  of  aiding  in  the  common  de- 
fense. In  exercising  its  constitutional  power  to  raise  armies  the 
Congress  may  enforce  this  duty.  The  Congress  may  call  any  one 
to  service  who  is  able  to  serve.  The  question  who  may  be  called, 
or  in  what  order,  is  simply  one  for  the  judgment  of  the  National 
Legislature.  The  power  vested  in  Congress  is  not  to  raise  armies 
simply  by  calling  for  volunteers,  but  to  raise  armies  by  whatever 
method  Congress  deems  best,  and  hence  must  be  deemed  to  em- 
brace conscription.  To  the  framers  of  the  Constitution  the  draft 
was  a  familiar  mode  of  raising  armies,  as  it  had  been  resorted  to 
by  the  colonies  to  fill  up  their  quotas  in  the  Revolutionary  War. 
It  is  true  that  the  proposal,  in  1814,  of  Monroe,  as  Secretary  of 
War,  to  resort  to  conscription  was  vigorously  opposed  as  uncon- 
stitutional. But  the  draft  was  put  in  force  both  by  the  Union 
and  by  the  Confederacy  during  the  Civil  War,  and  its  validity 
was  sustained  by  the  courts  in  both  North  and  South.  ^'The 
IM>wer  of  coercing  the  citizen,"  said  Judge  Robertson,  of  Virginia, 
in  BuiTOu^  ▼.  P^^ni  16  Giratt.,  470   (1864),  'to  rendev  nili^ 
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tmiy  seFviee  is  indeed  a  transcendent  power  in  the  hands  of  anjr 
goyemment;  but,  so  far  from  being  inconsistent  with  liberty,  it  Is 
essential  to  its  preservation/' 

Lincoln's  Opinion. 

Permit  me  to  quote  upon  this  question  the  opinion  prepared 
(although  not  published)  by  President  Lincoln,  which  sets  forth 
admirably  the  grounds  for  sustaining  the  power  of  Congress  to  pass 
a  conscription  act : 

''In  this  case,  those  who  desire  the  rebellion  to  succeed,  and 
others  who  seek  reward  in  a  different  way,  are  very  active  in  ac- 
commodating us  with  this  class  of  arguments.  They  tell  us  the  law 
is  unconstitutional.  It  is  the  first  instance,  I  believe,  in  which  the 
power  of  Congress  to  do  a  thing  has  ever  been  questioned  in  a  case 
when  the  power  is  given  by  the  Constitution  in  express  terms. 
Whether  a  power  can  be  implied  when  it  is  not  expressed  has  often 
been  the  subject  of  controversy,  but  this  is  the  first  case  in  which 
the  degree  of  effrontery  has  been  ventured  upon  of  denying  a  power 
which  is  plainly  and  distinctly  written  down  in  the  Constitution. 
The  Constitution  declares  that  *the  Congress  shall  have  power  •  •  • 
to  raise  and  support  armies ;  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years.'  The  whole  scope  of 
the  conscription  act  is  *to  raise  and  support  armies.'  There  is 
nothing  else  in  it.  •  •  •  Do  you  admit  that  the  power  is  given 
to  raise  and  support  armies,  and  yet  insist  that  by  this  act  Con- 
gress has  not  exercised  the  power  in  a  constitutional  mode,  has  not 
done  the  thing  in  the  right  way?  Who  is  to  judge  of  this?  The 
Constitution  gives  Congress  the  power,  but  it  does  not  prescribe 
the  mode  or  expressly  declare  who  shall  prescribe  it.  In  such  case 
Congress  must  prescribe  the  mode  or  relinquish  the  power.  There  is  no 
alternative.  •  •  •  The  power  is  given  fully,  completely,  uncon- 
ditionally. It  is  not  a  power  to  raise  armies  if  state  authorities  con- 
sent ;  nor  if  the  men  to  compose  the  armies  are  entirely  willing ;  but 
it  is  a  power  to  raise  and  support  armies  given  to  Congress  by  the 
Constitution  without  an  *if.'  •  •  •  The  principle  of  the  draft, 
which  simply  is  involuntary  or  enforced  service,  is  not  new.  It  has 
been  practiced  in  all  ages  of  the  world.  It  was  well  known  to  the 
framers  of  our  Constitution  as  one  of  the  modes  of  raising  armies, 
at  the  time  they  placed  in  that  instrument  the  provision  that  /the 
Congress  shall  have  power  to  raise  and  support  armies.'  •  •  ♦  • 
Wherein  is  the  peculiar  hardship  now?  Shall  we  shrink  from  the 
nuBan*  tb  Maintain  our  free  government  whiek  o«r  giaiid- 
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fathers  employed  to  establish  it  and  our  own  fathers  have  already 
employed  once  to  maintain  itt  Are  we  degenerate!  Has  the  man- 
hood of  the  race  run  outf 

These  are  the  words  of  Lincoln,  penned  in  the  midst  of  the 
Civil  War,  in  which  conscription  was  enforced;  and  his  reason* 
ing  is  conclusive.  And  while  the  question  was  not  presented 
to  the  United  States  Supreme  Court,  the  power  of  Congress  was 
explicitly  recognized  in  Tarble's  case  (13  Wall.,  p.  407,  and  in 
later  opinions). 

Conscientious  Objections. 

The  constitutional  authority  thus  vested  in  Congress  is  not 
limited  by  any  qualification  arising  from  religious  beliefs  or 
conscientious  objections.  These  are  matters  not  affecting  power, 
but  policy.  As  Mr.  Justice  Harlan  said,  in  delivering  the  opinion 
of  the  Supreme  Court  in  Jacobson  v.  Massachusetts  (197  U.  S., 
p.  29),  one  ''may  be  compelled,  by  force,  if  need  be,  against  his 
will  and  without  regard  to  his  personal  wishes  or  his  pecuniary 
interests,  or  even  his  religious  or  political  convictions,  to  take  his 
place  in  the  ranks  of  the  army  of  his  country,  and  risk  the  chance 
of  being  shot  down  in  its  defense."  It  is,  however,  in  my  judg- 
ment, a  sound  policy  on  the  part  of  Congress  to  provide  for  the 
discharge  from  the  draft  of  conscientious  objectors.  Nothing,  I  be- 
lieve, is  gained  for  the  country  by  overriding  the  claims  of  con- 
science in  such  cases ;  but  it  is  obviously  necessary  that  there  should 
be  such  definitions  and  restrictions  as  will  prevent  imposture  and 
evasion  by  those  who  have  as  little  conscience  as  they  have  stomach 
for  war. 

Thirteenth  Amendment. 

It  is  now  contended  in  some  quarters  that  this  power,  which 
undoubtedly  Congress  had,  has  been  restricted  or  abolished  by 
the  thirteenth  amendment,  which  was  adopted  after  the  close  of 
the  Civil  War.  This  amendment  provides  that  ''Neither  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States  or  any  place  subject  to  their  jorisdio- 
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tion/'  It  has  been  said  by  the  United  States  Supreme  Court  that 
the  plain  intention  ''was  to  abolish  slavery  of  whatever  name  and 
form  and  all  its  badges  and  incidents;  to  render  impossible  any 
state  of  bondage;  to  make  labor  free  by  prohibiting  that  control 
by  which  the  personal  service  of  one  man  is  disposed  of  or  coerced 
for  another's  benefit,  which  is  the  essence  of  involuntary  servi- 
tude/' It  hits  not  only  slavery,  but  peonage.  But  the  language 
of  the  amendment  was  not  new.  It  reproduced  the  historic  words 
of  the  ordinance  of  1787  for  the  government  of  the  Northwest  Ter- 
ritory, and  its  terms,  construed  in  the  light  of  its  history  and  plain 
purpose,  afford  no  basis  whatever  for  the  conclusion  that  it  inter- 
fered in  the  slightest  degree  with  the  power  of  Congress  to  raise  and 
support  armies. 

In  the  case  of  Robertson  v.  Baldwin  (165  U.  S.,  p.  275),  it  was 
argued  that  the  thirteenth  amendment  invalidated  certain  pro- 
visions of  the  Revised  Statutes  authorizing  justices  of  the  peace 
to  issue  warrants  for  deserting  seamen.  In  denying  the  claim 
the  court  said:  "It  is  clear,  however,  that  the  amendment  was 
not  intended  to  introduce  any  novel  doctrine  with  respect  to  certain 
descriptions  of  service  which  have  always  been  treated  as  excep- 
tions, such  as  military  and  naval  enlistments."  The  soldier  drafted 
under  the  act  of  Congress  is  performing  the  duty  which  he  owes 
of  aiding  in  the  common  defense,  and  the  constitutional  amend- 
ment contemplates  no  escape  from  the  duty  to  defend  and  preserve 
the  United  States. 

Power  Over  fhe  Militia. 

The  power  to  "raise  and  support  armies"  should  not  be  con- 
fused with  the  power  given  to  Congress  "to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions";  and  "to  provide  for  organizing,, 
arming  and  disciplining  the  militia,  and  for  governing  such  part 
of  them  as  may  be  employed  in  the  service  of  the  United  States^ 
reserving  to  the  states  respectively  the  appointment  of  the  officera 
and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress."  The  President  is  Commander  in  Chief 
not  only  of  "the  Army  and  Navy  of  the  United  States,"  but  also* 
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**ot  the  militia  of  the  several  States,  when  called  into  the  aotval 
aervice  of  the  United  States." 

The  militia,  within  the  meaning  of  these  provisions  of  the  Con- 
stitution, is  distinct  from  the  Army  of  the  United  States.  '"Remem- 
ber always,"  said  Daniel  Webster,  **that  the  great  principle  of 
the  Constitution  on  that  subject  is  that  the  militia  is  the  militia 
of  the  States,  and  not  of  the  General  Government ;  and  being  thus 
the  militia  of  the  States,  there  is  no  part  of  the  Constitution  worded 
with  greater  care,  and  with  a  more  scrupulous  jealousy  than  that 
which  grants  and  limits  the  power  of  Congress  over  it." 

In  order  to  execute  the  laws  of  the  Union,  to  suppress  in- 
surrection, and  to  repel  invasions,  it  would  be  necessary  to 
employ  regular  troops  or  to  employ  the  militia.  And  the  power 
given  to  Congress  with  respect  to  the  militia  was  manifestly  to 
make  a  large  standing  army  unnecessary.  But  as  the  service 
of  the  Organized  Militia  can  only  be  required  by  the  National 
Government  for  the  limited  purposes  specified  in  the  Constitu- 
tion, it  follows  (as  Attorney  General  Wickersham  advised  Presi- 
dent Taft)  that  the  Organized  Militia,  as  such,  cannot  be  employed 
for  offensive  warfare  outside  the  limits  of  the  United  States. 

May  Send  Army  Abroad. 

This,  however,  is  apart  from  the  power  of  Congress  to  raise 
and  support  a  Federal  Army.  Congress  may  be  content  with  a 
small  standing  army  in  ordinary  times,  but  Congress  may  create 
and  equip  such  army  as  it  pleases,  subject  to  the  qualification  with 
respect  to  appropriations.  It  can  equip  an  army  in  preparation 
for  war,  and,  of  course,  it  may  furnish  whatever  army  is  required 
for  the  prosecution  of  the  war.  The  organization  and  service  of  an 
army  raised  by  Congress  are  not  subject  to  the  limitations  govern- 
ing its  control  of  the  militia.  The  power  to  use  an  army  is  co-extensive 
with  the  power  to  make  war;  and  the  army  may  be  used  wherever  the 
war  is  carried  on,  here,  or  elsewhere.  There  is  no  limitation  upon  the 
authority  of  Congress  to  create  an  army,  and  it  is  for  the  President,  as 
Commander  in  Chief,  to  direct  the  campaigns  of  that  army  wherever  he 
may  think  they  should  be  carried  on.  As  Chief  Justice  Taney,  q[>ea]L- 
ing  for  th^  Supreme  Court  in  Fleming  v.  Pag0  (9  How.,  p.  615),  said: 
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**Ab  Commander  in  Chief,  he  is  authorized  to  direct  the  move- 
ments of  the  naval  and  military  forces  placed  by  law  at  his  com- 
mand, and  to  employ  them  in  the  manner  he  may  deem  most  effec- 
tual to  harass  and  conquer  and  subdue  the  enemy.  He  may  invade 
the  hostile  country  and  subject  it  to  the  sovereignty  and  authority 
of  the  United  States. '* 

We  employed  our  arms  in  Canada  in  the  War  of  1812;  our 
troops  were  again  sent  to  foreign  soil  in  the  Mexican  War  and 
in  the  war  with  Spain,  and  more  recently  have  been  employed 
in  China  and  Mexico.  There  is  no  doubt  of  the  constitutional 
authority  to  employ  our  forces  on  the  battlefields  of  Europe 
in  the  war  that  we  are  now  waging  for  the  safety  of  the  United 
States  and  to  conquer  an  enduring  peace  that  the  liberties  of 
free  peoples  throughout  the  world  may  forever  be  secure  from  the 
aggressions  of  unscrupulous  military  power. 

Power  to  Wage  War  Successfully. 

The  power  to  wage  war  is  the  power  to  wage  war  success- 
fully. The  framers  of  the  Constitution  were  under  no  illusions 
as  to  war.  They  had  emerged  from  a  long  struggle  which  had 
taught  them  the  weakness  of  a  mere  confederation,  and  they 
had  no  hope  that  they  could  hold  what  they  had  won  save  as 
they  established  a  Union  which  could  fight  with  the  strength 
of  one  people  under  one  government  intrusted  with  the  common 
defense.  In  equipping  the  National  Government  with  the  needed 
authority  in  war  they  tolerated  no  limitations  inconsistent  with 
that  object,  as  they  realized  that  the  very  existence  of  the  nation 
might  be  at  stake  and  that  every  resource  of  the  people  must 
be  at  command.  Said  Madison  in  the  Federalist:  ''Security 
against  foreign  danger  is  one  of  the  primitive  objects  of  civil 
society.  It  is  an  avowed  and  essential  object  of  the  American 
Union.  The  powers  requisite  for  attaining  it  must  be  effectually 
confided  to  the  Federal  councils.''  And  Hamilton  said:  ''The 
idea  of  restraining  the  legislative  authority,  in  the  means  of  pro- 
viding for  the  national  defense,  is  one  of  those  refinements  which 
owe  their  origin  to  a  zeal  for  liberty  more  ardent  than  enlightened.'^ 
Be  itgain  emphasizes  the  same  idea  in  these  words:  "The  circum- 
tOaMM^-ihM  aitfaAKer  th&Bktety  of  nations  are  infinite;  aiid  t^ 
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this  reason  no  constitutional  shackles  can  wisely  be  imi>osed  on 
the  power  to  which  the  care  of  it  is  committed.  This  power  ought 
to  be  co-extensive  with  all  the  possible  combinations  of  such  cir- 
cumstances, and  ought  to  be  under  the  direction  of  the  same  coun- 
cils which  are  appointed  to  preside  over  the  common  defense/' 

It  was  in  this  view  that  plenary  power  was  given  to  Congress 
to  wage  war  and  raise  armies.  It  is  also  in  the  light  of  this 
conception  of  national  exigencies  that  we  must  read  subdivision 
18  of  section  8  of  article  1  of  the  Constitution  (following  the 
enumeration  of  powers),  which  gives  Congress  the  authority 
**to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  thereof.''  It  must  also 
be  remembered  that  it  is  of  the  essence  of  national  power  that 
where  it  exists  it  dominates.  There  is  no  room  in  our  scheme 
of  government  for  the  assertion  of  state  power  in  hostility  to 
the  authorized  exercise  of  Federal  power.  The  power  of  the 
National  Oovemment  to  carry  on  war  is  explicit  and  supreme, 
and  the  authority  thus  resides  in  Congress  to  make  all  laws 
which  are  needed  for  that  purpose;  that  is,  to  Congress  in  the 
event  of  war  is  confided  the  power  to  enact  whatever  legislation 
is  necessary  to  prosecute  the  war  with  vigor  and  success,  and 
this  power  is  to  be  exercised  without  impairment  of  the  au- 
thority committed  to  the  President  as  Commander  in  Chief  to  direct 
military  operations. 

Power  of  the  President. 

Each  of  these  powers,  that  of  Congress  and  of  the  President, 
is  the  subject  of  a  distinct  grant;  each  is  the  complement  of  the 
other,  and  together  they  furnish  the  adequate  equipment  of  au- 
thority for  war.  There  is  no  more  impressive  spectacle  than 
that  of  the  President  of  the  Republic  in  time  of  war  when,  in 
addition  to  the  other  great  powers  of  his  office,  he  acts  in  su- 
preme command  of  the  armed  forces  of  the  nation  and  conducts 
its  military  campaigns.  It  was  under  this  power  that  President 
Lincoln  defended  the  proclamation  of  emancipation.  It  related 
to  those  held  as  slaves  in  the  state  in  rebellion,  and  he  regarded 
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it,  as  it  recited,  as  a  necessary  act  of  war  within  his  authority 
as  Commander  in  Chief.   He  thus  expressed  this  point  of  view: 

"You  say  it  is  unconstitutional.  I  think  differently.  I  think 
the  Constitution  invests  its  Commander  in  Chief  with  the  law  of 
war  in  time  of  war.  The  most  that  can  be  said — ^is  so  much — ^is  that 
slaves  are  property.  Is  there — ^has  there  ever  been — ^any  question 
that  by  the  law  of  war,  property,  both  of  enemies  and  friends,  may 
be  taken  when  needed!  And  is  it  not  needed  whenever  taking  it 
helps  us  or  hurts  the  enemy?  Armies,  the  world  over,  destroy  eur 
emies'  property  when  they  cannot  use  it,  and  even  destroy  their 
own  to  keep  it  from  the  enemy.'* 

It  is  also  to  be  observed  that  the  power  exercised  by  the  Pres- 
ident in  time  of  war  is  greatly  augmented  outside  of  his  func- 
tions as  Commander  in  Chief  through  legislation  of  Congress 
increasing  his  administrative  authority.  War  demands  the  high- 
est degree  of  efficient  organization,  and  Congress,  in  the  nature 
of  things,  cannot  prescribe  many  important  details  as  it  legis- 
lates for  the  purpose  of  meeting  the  exigencies  of  war.  Never 
is  adaptation  of  legislation  to  practical  ends  so  urgently  re- 
quired, and  hence  Congress  naturally  in  very  large  measure 
confers  ux>on  the  President  the  authority  to  ascertain  and  deter- 
mine various  states  of  fact  to  which  legislative  measures  are 
addressed.  Further,  a  wide  range  of  provisions  relating  to  the 
organization  and  government  of  the  Army  and  Navy  which  Con- 
gress might  enact  if  it  saw  fit,  it  authorizes  the  President  to 
prescribe.  The  principles  governing  the  delegation  of  legisla- 
tive power  are  clear,  and,  while  they  are  of  the  utmost  import- 
ance when  properly  applied,  they  are  not  such  as  to  make  the 
appropriate  exercise  of  legislative  power  impracticable.  ''The 
le^slature  cannot  delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or  intends  to  make, 
its  own  action  depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.  There  are  many  things  upon  which  wise 
and  useful  legislation  must  depend  which  cannot  be  known  to 
the  law-making  power,  and  must  therefore  be  a  subject  of  in- 
quiry and  determination  outside  of  the  halls  of  legislation.'^ 
Ccmgress   cannot   be   permitted  to  abandon  to  others  its  proper 
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legislative  functions;  but  in  time  of  war,  when  legislation  must 
be  adapted  to  many  situations  of  the  utmost  complexity,  which 
must  be  dealt  with  effectively  and  promptly,  there  is  special 
need  for  flexibility  and  for  every  resource  of  practicality,  and 
of  course  whether  the  limits  of  permissible  delegation  are  in  any 
case  overstepped  always  remains  a  judicial  question.  We  thus 
not  only  find  these  great  war  powers  conferred  upon  the  Con- 
gress and  the  President,  respectively,  but  also  a  vast  increase 
of  administrative  authority  through  legislative  action  springing 
from  the  necessities  of  war. 

Other  Provisions  of  the  Constitution— Taxing  Power. 

The  question  remains:  What  may  be  deemed  to  be  the  force 
and  effect  in  time  of  war  of  the  restrictive  provisions  contained 
in  the  Constitution  with  respect  to  the  exercise  of  Federal 
authority?  It  is  manifest  at  once  that  the  great  organs  of  the 
National  Government  retain  and  perform  their  functions  as 
the  Constitution  prescribes.  Senators  and  Representatives  are 
qualified  and  chosen  as  provided  in  the  Constitution,  and  the 
legislative  power  vested  in  the  Congress  must  be  exercised  in 
the  required  manner.  The  President  is  still  the  constitutional 
Executive,  elected  in  the  manner  provided  and  subject  to  the 
restraints  imposed  upon  his  office.  The  judicial  power  of  the 
United  States  continues  to  be  vested  in  one  Supreme  Court  and 
such  inferior  courts  as  Congress  has  ordained.  Again,  apart 
from  the  provisions  fixing  the  framework  of  the  Government, 
there  are  limitations  which,  by  reason  of  their  express  terms 
or  by  necessary  implication,  must  be  regarded  as  applicable  as 
well  in  war  as  in  peace.  Thus  one  of  the  expressed  objects  of 
tie  power  granted  to  Congress,  **to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,"  is  to  ''provide  for  the  common  defenses''; 
and  it  cannot  be  doubted  that  taxes  laid  for  this  purpose — that 
is,  to  support  the  Army  and  Navy  and  to  provide  the  means  for 
military  operations — must  be  laid  subject  to  the  constitutional  re« 
strictions.  That  is,  all  duties,  imposts,  and  excises  must  be 
uniform  throughout  the  United  States,  and  direct  taxes  must 
be  apportioned  among  the  states  according  to  population;  And* 
Iqr  the  sizteenth  amendment;  providing  thbt  incoitfis  t^xetf  fimtf 
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Muree  deriTed,  may  be  laid  without  apportioDHMiit 
among  tSio  states,  th^e  taxes  fall  into  the  great  class  of  excise 
dnties  and  imposts  and  are  alike  subject  to  the  rule  requiring 
geographical  uniformity,  a  requirement  operative  in  war  as  well 
as  in  peace. 

Treason. 

The  provisions  as  to  treason  are  also  clearly  applicable  in 
war: 

**  Treason  against  the  United  States  shall  consist  only  in  lev3ring 
war  against  them  or  iu  adhering  to  their  enemies,  giving  them  aid 
and  comfort — " 

And— 

^'the  Congress  shall  have  power  to  declare  the  punishment  of 
Treason,  but  no  attainder  of  treason  shall  work  corruption  of  blood 
or  forfeiture  except  during  the  life  of  the  person  attainted." 

Fifth  and  Sixth  Amendments. 

But  what  shall  be  said  of  the  efficacy  in  time  of  war  of  the 
great  guaranties  of  personal  and  property  rights  f  It  would 
be  impossible  on  this  occasion  to  discuss  comprehensively  this 
important  subject,  or  even  to  refer  to  all  these  guaranties,  but 
we  may  briefly  touch  upon  the  question  in  its  relation  to  the 
fifth  and  sixth  amendments,  viz : 

**No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger ;  nor 
shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law;  nor  shall  private  property 
be  taken  for  public  use  without  just  compensation. 

''In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be  in- 
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Sormed  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him;  to  have  compidsorj  process  for 
obtaining  witnesses  in  his  f avor,  and  to  have  the  assistance  of  conn* 
sel  for  his  defense/' 

Clearly  these  amendments,  normally  and  perfectly  adapted 
to  conditions  of  peace,  do  not  have  the  same  complete  and  uni- 
Tcrsal  application  in  time  of  war.  Thus  the  fifth  amendment 
normally  gives  its  protection  to  ''any  person."  But  in  war  this 
must  yield  to  the  undoubted  national  power  to  capture  and 
confiscate  the  property  of  enemies.  This  was  distinctly  ruled 
by  the  Supreme  Court  in  Miller  v.  United  States  (11  Wall., 
p.  268)  j  a  proceeding  brought  under  the  confiscation  acts  of  1861 
and  1862  to  confiscate  shares  of  stock  owned  by  Miller,  a  Vir- 
ginian, in  a  Michigan  corporation.    The  court  said: 

''If  the  act  of  1861  and  the  fifth,  sixth  and  seventh  sections  of 
the  act  of  July  17,  1862,  were  municipal  regulations  only,  there 
would  be  force  in  the  objection  that  Congress  has  disregarded  the 
restrictions  of  the  fifth  and  sixth  amendments  of  the  Constitu- 
tion. •  •  •  If,  on  the  contrary,  they  are  an  exercise  of  the  war 
powers  of  the  Government,  it  is  clear  that  they  are  not  affected  by 
the  restrictions  imposed  by  the  fifth  and  sixth  amendments.  This  we 
understand  to  have  been  conceded  in  the  argument.  The  question, 
therefore,  is  whether  the  action  of  Congress  was  a  legitimate  exer- 
cise of  the  war  power.  The  Constitution  confers  upon  Congress 
expressly  power  to  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  respecting  captures  on  land  and  water. 
Upon  the  exercise  of  these  powers  no  restrictions  are  imposed.  Of 
course,  the  power  to  declare  war  involves  the  power  to  prosecute 
it  by  all  means  and  in  any  manner  in  which  war  may  be  legiti- 
mately prosecuted.  It  therefore  includes  the  right  to  seize  and 
confiscate  all  property  of  an  enemy  and  to  dispose  of  it  at  the 
will  of  the  captor.  This  is  and  always  has  been  an  undoubted 
belligerent  right." 

Martial  Law. 

Again,  in  the  place  where  actual  military  operations  are  being 
conducted  the  ordinary  rights  of  citizens  must  yield  to  paramount 
military  necessity.  This  was  conceded  in  Milligan's  case  (4  WalL, 
p.  127),  where  it  was  said  in  the  prevailing  opinion: 
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''If  in  foreign  invasion  or  civil  war  the  courts  are  actually 
closed  and  it  is  impossible  to  administer  criminal  justice  according 
to  law,  then,  on  llie  theater  of  actual  military  operations,  where 
war  really  prevails,  there  is  a  necessity  to  furnish  a  substitute  for 
the  civil  authority  thus  overthrown  to  preserve  the  safety  of  the 
army  and  society;  and,  as  no  power  is  left  but  the  military,  it  is  al- 
lowed to  govern  by  martial  rule  until  the  laws  can  have  their  free 


A  different  question,  however,  is  presented  with  respect  to 
the  rights  of  citizens  and  others  not  enemies  in  places  which  are 
outside  the  actual  theater  of  war.  It  was  upon  the  question  of 
the  power  of  Congress  to  provide  for  the  trial  of  citizens  by 
military  commission  in  such  places  that  the  justices  sharply 
divided  in  the  noted  case  of  Milligan.  He  was  a  citizen  of 
Indiana  who  had  been  tried  by  a  military  commission  at  Indi- 
anapolis on  a  charge  of  aiding  the  enemy  and  conspiring  against 
the  Government  and  had  been  sentenced  to  be  hung.  He  was 
not  a  resident  of  one  of  the  rebellious  states  nor  a  prisoner  of 
war,  and  he  had  not  been  in  the  military  or  naval  service.  The 
court  was  unanimous  in  the  opinion  that  under  the  terms  of 
the  act  of  Congress  creating  the  commission  it  had  no  jurisdic- 
tion. But  the  majority  of  the  court  went  further  and  declared 
that  Congress  was  without  power  to  provide  for  the  trial  of 
citizens  by  military  commissions  save  in  the  locality  of  actual 
war  and  when  there  was  no  access  to  the  courts.  Maintaining 
with  eloquent  emphasis  the  guaranties  of  freedom  contained  in 
the  fifth  and  sixth  amendments,  the  majority  of  the  court  as- 
serted that — 

''Martial  law  cannot  arise  from  a  threatened  invasion.  The  ne- 
eessily  must  be  actual  and  present,  the  invasion  real,  such  as  effec- 
tually closes  the  courts  and  deposes  the  civil  administration.  *  *  • 
Martial  rule  can  never  exist  where  the  courts  are  open  and  in  the 
proper  and  unobstructed  exercise  of  their  jurisdiction.  It  is  also 
confined  to  the  locality  of  actual  war.'' 

The  minority  of  four  justices,  led  by  Chief  Justice  Chase, 
while  agreeing  that  there  was  no  jurisdiction  in  Milligan 's  case 
under  the  act  of  Congress,  strongly  insisted  that  Congress  in 
time  of  war  had  the  power  to  provide   for   the   punishment   of 
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eitizens  charged  with  conspiracy  against  the  United  Stid^es  by 
military  tribunals,  if  it  was  deemed  necessary  for  the  public 
safety.  Deducing  this  view  from  the  war  powers  conferred  by 
the  Constitution,  the  Chief  Justice  said : 

**  Where  peace  exists  the  laws  of  peace  must  prevail.  What 
we  do  maintain  is  that  when  the  nation  is  involved  in  war  and 
some  portions  of  the  country  are  invaded  and  all  are  exposed  to 
invasion,  it  is  within  the  power  of  Congress  to  determine  to  what 
states  or  districts  such  great  and  imminent  public  danger  exists 
as  justifies  the  authorization  of  military  tribunals  for  the  trial 
of  crimes  and  offenses  against  the  discipline  or  security  of  the  army 
or  against  the  public  safety.  •  •  •  The  fact  that  the  Federal 
courts  were  open  was  regarded  by  Congress  as  a  sufifcient  reason 
for  not  exercising  the  power ;  but  that  fact  could  not  deprive  Con- 
gress of  the  right  to  exercise  it.  These  courts  might  be  open  and 
undisturbed  in  the  execution  of  their  functions  and  yet  wholly 
incompetent  to  avoid  threatened  danger,  or  to  punish  with  adequate 
promptitude  and  certainty  the  guilty  conspirators.  •  •  •  In 
times  of  rebellion  and  civil  war  it  may  often  happen,  indeed,  that 
judges  and  marshals  will  be  in  active  sympathy  with  the  rebels 
and  courts  their  most  efficient  allies.  •  •  •  It  was  for  Congress 
to  determine  the  question  of  expediency." 

Prof.  Willoughby,  in  a  careful  review  of  the  Milligan  case, 
regards  the  doctrine  of  the  majority  as  essentially  sound,  that 
the  necessity  justifying  martial  law  may  not  be  created  by  legis- 
lative fiat.  But  he  suggests  that  the  majority  went  too  far  in 
the  absolute  declaration  that  martial  law  cannot  arise  from  **a 
threatened  invasion,''  and  that  the  mere  fact  that  the  courts  are 
open,  regardless  of  all  other  conditions,  is  a  conclusive  test.  *'The 
better  doctrine,*'  says  Willoughby,  **is  not  for  the  courts  to  at- 
tempt to  determine  in  advance  with  respect  to  any  one  element 
what  does,  what  does  not,  create  a  necessity  for  martial  law, 
but,  as  in  all  other  cases  of  the  exercise  of  official  authority,  to 
test  the  legality  of  an  act  by  its  special  circumstances." 

Certainly,  the  test  should  not  be  a  mere  physical  one,  nor 
should  substance  be  sacrificed  to  form.  The  majority  recog- 
nized **a  necessity  to  furnish  a  substitute  for  the  civil  authority," 
when  overthrown,  in  order  *'to  preserve  the  safety  of  the  army 
and  society."    If  this  necessity   actually    exists    it    cannot    be 
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doubted  that  the  power  of  the  nation  is  adequate  to  meet  it,  but 
thB  rights  of  the  citizen  may  not  be  impaired  by  an  arbitrary 
legislative  declaration.  Outside  of  the  actual  theater,  of  war,  and 
if ,  in  a  true  sense,  the  administration  of  justice  remains  unob- 
structed, the  right  of  the  citizen  to  normal  judicial  procedure  is 
secure. 

Citizen's  Bights  of  Property. 

Further,  with  respect  to  the  citizen's  rights  of  property,  a  dis- 
tinction may  be  taken  between  the  unavoidable  deprivations 
which  take  place  where  the  conflict  rages  and  those  takings, 
although  for  military  purposes,  which  are  deliberate  appropria- 
tions for  which  compensations  must  be  made.  As  was  said  by 
the  Supreme  Court  in  United  States  v.  Russell  (13  Wall.,  623) : 

''Private  property,  the  Constitution  provides,  shall  not  be  taken 
for  public  use  without  just  compensation.  •  •  •  Extraordinary 
and  unforeseen  occasions  arise,  beyond  all  doubt,  in  cases  of  extreme 
necessity  in  time  of  war  or  of  immediate  and  impending  public 
danger  in  which  private  property  may  be  impressed  into  the  public 
service  or  may  be  seized  or  appropriated  to  the  public  use,  or  may 
even  be  destroyed  without  the  consent  of  the  owner.  •  •  •  Where 
such  an  extraordinary  and  unforeseen  emergency  occurs  in  the 
public  service  in  time  of  war  no  doubt  is  entertained  that  the  power 
of  the  (jovemment  is  ample  to  supply  for  the  moment  the  public 
wants  in  that  way  to  the  extent  of  the  immediate  public  exigency, 
but  the  public  danger  must  be  immediate,  imminent,  and  impending, 
and  the  emergency  in  the  public  service  must  be  extreme  and  im- 
perative and  such  as  will  not  admit  of  delay  or  a  resort  to  any 
other  source  of  supply.  •  •  •  Such  a  justification  may  be  shown, 
and  when  shown  the  rule  is  well  settled  that  the  officer  taking 
private  property  for  such  a  purpose,  if  the  emergency  is  fully 
proved,  is  not  a  trespasser,  and  that  the  Government  is  bound  to 
make  full  compensation  to  the  owner." 

Beasonable  Begnlations  to  Insure  Success  in  War. 

Distinct  from  such  requisitions  from  individuals  is  the  nece&r 
sary  regulation  of  the  use  of  property  to  secure  the  successful 
prosecution  of  the  war.  We  are  witnessing  a  new  phase  of  the 
emercise  ot  war  powers.  But  the  applicable  principle  to  deter- 
mine the  validity  of  such  action  is  not  new.    Even  in^  timem  oJ 
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peace  we  are  familiar  with  the  principle  of  regulation  which  ex- 
tends to  callings  ''affected  with  a  public  interest."  The  Supreme 
Court,  after  reviewing  the  decisions,  recently  said: 

''They  demonstrate  that  a  business,  by  circumstances  and  its 
nature,  may  arise  from  private  to  be  a  public  concern,  and  be  sub- 
ject, in  consequence,  to  governmental  regulation.  And  they  demon- 
strate •  •  •  that  the  attempts  made  to  place  the  right  of  pub- 
lic regulation  in  the  cases  in  which  it  has  been  exerted  and  of  which 
we  have  given  examples,  upon  the  ground  of  special  privilege  con- 
ferred by  the  public  on  those  affected,  cannot  be  supported.  The 
tinderlying  principle  is  that  business  of  certain  kinds  holds  such  a 
peculiar  relation  to  the  public  interest  that  there  is  superinduced 
upon  it  the  right  of  public  regulations."  (German  Alliance  Lisur- 
ance  Co.  v.  Kansas,  233  U.  S.,  411.) 

The  extraordinary  circumstances  of  war  may  bring  par- 
ticular businesses  and  enterprises  clearly  into  the  category  of 
those  which  are  affected  with  a  public  interest  and  which  de- 
mand immediate  and  thoroughgoing  public  regulation.  The  pro- 
duction and  distribution  of  foodstuffs,  articles  of  prime  necessity, 
those  which  have  direct  relation  to  military  efficiency,  those 
which  are  absolutely  required  for  the  support  of  the  people 
during  the  stress  of  conflict,  are  plainly  of  this  sort.  Reasonable 
regulations  to  safeguard  the  resources  upon  which  we  depend  for 
military  success  must  be  regarded  as  being  within  the  powers  con- 
fided to  Congress  to  enable  it  to  prosecute  a  successful  war.  Li  the 
words  of  the  Supreme  Court : 

"It  is  well  settled  that  the  Constitution  is  not  self -destructive. 
In  other  words,  that  the  power  which  it  confers  on  the  one  hand  it 
does  not  immediately  take  away  on  the  other."  (Billings  v.  United 
States,  232  U.  S.,  282.) 

This  was  said  in  relation  to  the  taxing  powers.  Having  been 
granted  in  express  terms,  the  court  held  it  had  not  been  taken 
away  by  the  due  process  clause  of  the  fifth  amendment.  As  the 
Supreme  Court  put  it  in  another  case : 

"The  Constitution  does  not  conflict  with  itself  hf  conferring 
upon  the  one  hand  a  taxing  power  and  taking  the  same  power  away 
on  the  other  by  the  limitations  of  the  due  process  clause."  (2^ 
U.S.,  24.) 
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Similarly,  it  may  be  said  that  the  power  has  been  expressly 
^ven  to  Congress  to  prosecute  war  and  to  pass  all  laws  which 
shall  be  necessary  and  proper  for  carrying  that  power  into  execu- 
tion. That  power  explicitly  conferred  and  absolutely  essential 
to  the  safety  of  the  nation  is  not  destroyed  or  impaired  by  any 
later  provision  of  the  Constitution  or  by  any  one  of  the  amend- 
ments. These  may  all  be  construed  so  as  to  avoid  making  the 
Constitution  self -destructive,  so  as  to  preserve  the  rights  of  the 
citizen  from  unwarrantable  attack,  while  assuring  beyond  all  hazard 
the  common  defense  and  the  perpetuity  of  our  liberties.  These  rest 
upon  the  preservation  of  the  nation. 


WHY  RAILROADS  DEMAND  FEDERAL 
INCORPORATION.* 

By  Laurence  B.  Pinn.f 


Railroads,  generally  speaking,  are  the  creatures  of  the  states. 
Their  charters  declare  that  they  are  public  highways  and  they 
exercise  governmental  functions,  being  endowed  with  the  right  of 
eminent  domain. 

Railroads,  like  other  public  highways,  can  be  operated  in  two 
ways. 

First.  By  general  taxation;  providing  a  fund  to  acquire  the 
highway  and  collecting  tolls  or  taxes  for  proper  maintenance  and 
operation. 

Second.  By  granting  to  individuals  charters  which  privilege 
them  to  collect  sufficient  tolls  from  those  who  use  the  public  high- 
way to  maintain  and  operate  the  road  and  to  pay  a  fair  return  on 
the  private  capital  invested  in  the  construction  of  the  highway. 
This  is  commonly  known  as  the  toUgate  system,  which  is  analogous 
to  the  present  plan  of  operating  railroad  companies. 

Under  a  joint  resolution  of  Congress  a  general  investigation 
is  being  conducted  on  the  subject  of  railroads  by  a  special  coqi- 

^  ^Thls  article  was  written  some  time  ago  for  the  Kentuckj  Law  Journal, 
.  bvt  because  of  the  delay  in  starting  the  present  volume  Mr.  Finn  has  furnished 
us  with  a  revised  copy.  We  kUffgest  a  comparison  of  parts  of  this  paper  wfth 
(hat  of  Janes  Poynu  Nelson,  of  the  Chesapeake  &  Ohio  Railway.  In  Kentucky 
Iiaw  Journal.  Vol.  v..  No.  4. 

f  Simpaoa  Count/  Bar,   Pranklln. .  Ky.    Chairman  of  the  Kentucky  Jlallroa* 
CommlMiOB;  President  National  Association  of  Railway  Commissioners  <m4). 


Digitized  by 


Google 


M  KENTUCKY  LAW  JOURNAL 

.mittee  tkt  the  Senate  and  House.  Before  this  committee  the  plans 
of  common  carriers  have  been  disclosed.  Their  paramount  desiie 
is  a  Federal  Incorporation  Act — ^supposedly  a  general  federal  stat- 
ute under  which  all  railroad  corporations  shall  be  recreated— 
thus  surrendering  their  state  charters  and  thereby  being  relieved 
of  whatever  duties  or  restrictions  contained  in  the  constitutions 
and  laws  of  the  several  states  that  are  not  acceptable  to  the  car- 
riers. 

The  real  object  of  the  carriers  in  making  this  demand  is  sel* 
dom  mentioned  and  not  generally  known.  This  article  proposes 
to  disclose  the  motive. 

The  representatives  of  carriers  claim  that  the  purpose  of  the 
plan  is  to  be  relieved  of  conflicting  state  laws,  as  well  as  the  con- 
flict which  they  allege  exists  between  the  state  and  federal  gov- 
ernments; the  catch  phrase  coined  for  the  occasion  being,  ''We 
live  under  48  diflPerent  masters,  we  need  only  one." 

In  an  article  of  reai^onable  length  it  will  be  impossible  to  ex- 
pose all  the  fallacies  of  railroad  representatives  advanced  in  sup- 
port of  their  plan.  Naturally  our  attention  should  be  directed 
largely  to  the  arguments  advanced  by  Col.  Alfred  P.  Thom,  the 
eminent  lawyer  representing  the  Railway  Executives'  Advisory 
Committee,  which  in  turn  represents  the  railroads  constituting  84 
per  cent,  of  all  railroad  mileage  in  the  nation.  To  this  affable 
and  persuasive  gentleman,  personally  known  to  practically  all  of 
the  Representatives  and  Senators  and  departments  of  the  federal 
government,  the  railroads  assigned  the  task  of  presenting  their 
plans  and  pleas  to  the  Senate  and  House  committee. 

Stenographic  reports  of  the  hearings  before  the  Joint  Com- 
mittee on  Interstate  and  Foreign  Commerce  have  been  printed  by 
the  department  at  Washington ;  and  a  synopsis  of  all  the  teatimoiqr 
given  before  this  committee  has  been  issued  in  bulletins  compiled 
by  the  Railway  Executives'  Advisory  Committee.  Prom  these 
printed  documents  the  plans  of  the  carriers  are  accuratdy  obtained 
and  form  the  basis  for  this  discussion. 

To  justify  the  demands  of  common  carriers  for  a  Federal  In- 
corporation Act  many  imaginary  ills  are  alleged  from  which  the 
tsarriers  claim  they  should  be  relieved.  The  public  also  are  told 
that  ear  shortage,  inadequate  services  and  facilities  and  lack  of 


Digitized  by 


Google 


Why  Baflroadft  Demand  Federal  IncorporatioiL  87 

nilBwd  eonstmetioii  are  all  due  to  ''the  dual  system  «<  »tr«la- 
ticm")  and  like  the  patent  medicine  vendor,  who  gUBrantetM  his 
dng  as  a  panacea  for  all  ills,  railroad  representatives  offer  ''Fed- 
eral Incorporation"  as  a  remedy  for  all  complaints  registered  by 
the  general  public,  and  a  guarantee  to  railroad  capitalists  of  in* 
creased  revenues  and  lower  taxes. 

From  the  widespread  nature  of  the  business  conducted  by  rail- 
Foads,  together  with  their  entangling  alliances  with  banks,  insur- 
anae  companies  and  great  industrial  corporations,  assisted  by  a 
well  organized  press,  it  is  within  the  power  of  those  who  control, 
railroad  pc^cies  to  create  conditions  affecting  the  welfare  of  the 
nation  and  then  use  the  resulting  effect  as  a  basis  for  demanding 
coveted  eoncessions  from  the  public.  Professor  Elliott  says  that 
those  whom  the  carriers'  business  affects,  counting  employees,  stock* 
holders,  policyholders  in  companies  whose  assets  consist  of  rail- 
road securities,  etc.,  together  with  other  allied  interests,  comprise 
about  sixty  million  people.  Mr.  County,  vice  president  of  the  Penn- 
sylvania Railway  system,  estimates  the  number  at  fifty  millions. 
In  fact,  one  hundred  millions  of  people  are  vitally  affected  by  the 
conduct  and  business  of  the  railroads  of  this  country. 

The  Public  Interest  in  Fair  Railway  Bates. 

The  truth  is,  the  necessity  of  railroads  to  the  happiness,  con- 
venience and  commerce  of  the  country  has  not  yet  been  fully  real- 
ized and  their  relationship  to  the  public  is  frequently  misstated. 
"The  prosperity  of  the  railroads  and  the  prosperity  of  the  coun- 
try," said  President  Wilson,  "are  inseparably  connected."  Prop- 
erly interpreted,  this  statement  is  true ;  but,  when  misconstrued,  it 
ascribes  to  railroads  the  distinction  of  being  the  originators  of 
prosperity.  Prosperity  does  not  begin  or  end  with  the  prosperity 
of  common  carriers.  They  are  simply  the  thermometers  register- 
ing the  activity  of  business.  High  freight  rates,  which  create  a 
great  surplus  for  railroads,  do  not  create  prosperity  for  the  nation. 
The  exchange  of  commodities  creates  business.  As  this  exchange 
is  performed  through  the  service  of  railroads,  the  railroads'  busi- 
ness measures  the  prosperity  of  the  country. 

The  source  and  origin  of  prosperity  should  always  be  kept  in 
mind.    Like  all  things  constructed  it  must  have  a  foundation  and 


Digitized  by 


Google 


28'  KBNTUCKT  LAW  JOURNAL 

no  irtmcture  is  complete  without  a  superstractore.  The  toiling 
masses  are  the  foundation  of  prosperity.  Capital  assembled  or  con-- 
centrated  in  the  development  of  enterprises  is  the  sui>erstructure. 
Capital  and  labor  both  have  their  proper  services  to  i>erform  and 
if  properly,  applied  work  together  for  the  good  of  all  mankind;  but  a 
wise  builder  considers  first  the  foundation.  Labor,  the  foundation  of 
prosperity,  produces  the  commodities.  By  the  exchange  of  these  com- 
modities labor  receives'  its  reward.  Any  unecessary  burden  placed 
upon  the  exchange  deprives  labor  of  its  just  reward  and  destroys  the 
foundation  of  prosperity. 

The  functions  of  railroads  are  of  such  public  necessity  and 
prime  importance  that  business  adversity,  labor  disputes,  strikes, 
wars  and  famines  should  no  more  retard  the  wheels  of  transporta- 
tion than  should  such  calamities  retard  the  wheels  of  the  govern- 
ment. 

A  very  subtle  argument  was  made  by  Col.  Alfred  P.  Thorn 
before  the  Senate  and  House  committees: 

**The  first  consideration  of  the  public,*'  said  he,  "is  to  obtain 
transi)ortation  facilities.  What  the  cost  is,  is  in  reality  a  secon- 
dary consideration.  This  is  illustrated  by  the  sentiment  of  the 
country  last  summer  when  it  was  menaced  by  the  prospect  of  an 
entire  suspension  of  transportation  when  business  men  would  have 
been  willing  to  pay  almost  anything  to  get  their  goods  to  market.'^ 

Thus  the  railroad  representatives  would  have  the  public  con- 
sider the  cost  paid  for  transportation  from  the  same  standpoint 
that  a  drowning  man  would  estimate  the  price  of  a  fioating  log. 
Upon  such  an  occasion  the  value  of  the  log  could  not  be  estimated ; 
but  the  circumstances  should  neither  fix  the  customary  price  for 
logs,  nor  necessitate  the  conclusion  that  the  cost  of  lumber  was 
of  no  consequence  to  the  public. 

But  if  the  carriers  can  once  impress  the  public  that  transpor- 
tation charges  are  of  no  consequence  to  the  public  they  have  won 
their  case. 

Li  fact,  a  few  large  shippers  declare  that  the  freight  rate  is 
of  no  consequence  to  them  so  long  as  they  are  placed  upon  an 
equality  with  their  competitors;  but  they  fail  to  catch  the  vision 
from  the  broader  standpoint  of  the  interested  public.     A  large 
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majority  of  the  public  neither  own  railroad  securities  nor  contract 
directly  for  transportation ;  yet  their  interest  in  freight  rates  is  the 
all-important  feature  connected  with  this  great  question. 

The  public  buys  from  someone  who  pays  the  freight.  The 
public  sells  to  someone  who  pays  the  freight.  When  the  public 
buys  from  the  man.  who  pays  the  freight,  the  freight  is  added; 
when  the  public  sells  to  the  man  who  pays  the  freight,  the  freight 
is  deducted.  While  the  freight  rate  is  small  when  itemized  into 
individual  contributions,  it  must  be  remembered  that  one  hundred 
million  people  are  contributing  their  mite  to  the  success  of  various 
industries  and  public  undertakings  and  unless  these  mites  are  justly 
distributed  the  stream  of  wealth  will  be  diverted  from  its  natural 
flow.  The  coffers  of  some  industries  will  overflow  while  others 
will  be  empty.  As  drops  of  water  make  the  ocean  so  do  these 
mites  contributed  by  millions  of  people  create  a  sea  of  wealth  and 
the  inequitable  distribution  of  profits  is  the  source  of  all  our  eco- 
nomic ills.  Just  prior  to  the  European  war  railroad  securities  had 
absorbed  almost  one-sixth  of  the  accumulated  wealth  of  the  nation. 

Conflicting  Laws. 

Characteristic  of  the  inaccurate  information  upon  which  the 
public  is  asked  to  make  up  its  mind  on  transportation  problems,  I 
quote  an  extract  from  an  article  in  the  Review  of  Reviews,  of  Sep- 
tember, 1914,  written  by  Mr.  Harrington  Emerson.  The  editor  of 
the  Review  of  Reviews  qualifies  Mr.  Emerson  as  authority  on  the 
subject,  by  stating  that  ''his  convictions  concerning  the  possibility 
of  efficient  organization  of  railroad  operations  have  been  given 
the  widest  publicity  by  Mr.  Brandeis."  (Now  Justice  Brandeis  of 
the  Supreme  Court  of  the  United  States.)    Said  Mr.  Emerson : 

''The  question  as  to  the  necessity  or  desirability  of  all  the 
flood  of  restrictive  measures  that  have  become  laws  is  not  in- 
volved. The  burden  remains.  It  adds  to  the  expenses  when  loco- 
motives cannot  cross  a  state  line  or  when  the  equipment  of  a 
passenger  car  differs  in  every  state  through  which  the  car  runs. 
These  multitudinous  restrictions  have  the  same  general  effect  upon 
railroad  flnances  that  the  hookworm  parasite  has  on  human  beings. 
One  hookworm  would  not  count,  a  hundred  thousand  are  depict- 
ing.'* 
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'*Tho8e  barons  who  met  a  coward  king  at  Runny*- 
mede,  unlike  the  French  Encyclopaedists  and  German  re- 
formers of  1 840,  wasted  no  time  in  obscure  or  academic 
discussions  of  liberty,  fraternity  and  equality.  They  ut« 
tered  no  platitudes,  no  sophomoric  declamations  or 
oratorical  tributes  to  freedom.  With  an  unobstructed 
vision,  they  saw  with  startling  distinctness  certain  es- 
sential rights  which  they  determined  to  make  inalienable. 
The  love  of  liberty  with  them  was  not  an  emotion,  but 
a  fixed  purpose  to  obtain  and  to  enjoy  a  definite  and 
concrete  thing,  which  they  described  by  metes  and 
bounds.  They  stood  self-reliant  and  erect,  strong  and 
powerful  figures  were  they,  and  thru  the  vista  of  centu- 
ries  they  have  commanded  the  admiration  of  mankind. 
They  sought  neither  aid  nor  emoluments  from  the  crown. 
They  only  demanded  that  they  be  allowed  to  take  care 
of  themselves.  They  forbade  the  pernicious  interference 
of  the  sovereign  himself  with  the  rights,  the  property  and 
the.  person  of  the  individual,  and  with  that  they  were 
content.** 

A.  O.  STANLEY. 
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SOME  ASPECTS  OF  MARTIAL  LAW  AND  MOJTARY 

NECESSITY. 


By  James  P.  Gregory.* 


The  entrance  of  the  United  States  into  the  Great  World  War 
presents,  in  acute  form,  for  the  first  time  in  more  than  a  half  cen- 
tury, the  probability  of  need,  at  times,  to  resort  to  the  application 
of  certain  vital  prrinciples  associated  with  martial  law  and  mili- 
tary necessity.  The  titanic  struggle  in  the  Old  World  has  been 
waged  with  such  tremendous  force  and  vigor  that  the  contending 
nations  have  been  compelled  to  strain  every  energy  to  the  utmost 
in  their  desperate  efForts  to  achieve  victory.  Local  and  national 
laws  and  constitutional  restraints  have  hampered  but  slightly  any 
of  the  participants,  jand  we,  of  America,  have  been  advised,  on  high 
authority,  that  the  plainest  and  most  fundamental  canons  of  inter- 
national law,  heretofore  a  sacred  pledge  of  honor  and  a  solemn  com- 
pact of  good-will  between  nations,  have  been  ruthlessly  shattered 
by  at  least  one  of  the  great  belligerent  powers.  Much  is  heard 
nowadays  about  commandeering  supplies,  factories,  transportation 
lines  and  what  not,  under  the  highly  elastic  and  easily  adjustable 
plea  of  military  necessity.  The  venerable  maxim,  "necessity  knows 
no  law,**  is  conveniently  invoked,  and  may  now  very  properly  be 
amended  by  this  addition,  "and  military  necessity  knows  still 


nfember  of  the  I^ouUnille,  Ky.,  tiar  and  former  Jud^o  of  th«  Criminal  Dl- 
▼lalon.  JolToraOn  Clreult  Court. 
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With  a  thoroughly  loyal  and  ardently  patriotic  people,  snch  as 
oursy  there  will,  happily,  be  little  occasion  on  the  part  of  our  Qov- 
enunent  to  cdlnmandear  or  take,  without  due  process  of  law,  any- 
thing it  may  need  for  the  national  defense.  Our  generoun  i^iticeBiry 
already,  before  an  appreciable  realization  is  had  of  what  the  ison* 
flict  may  mean  to  us,  are  with  the  spirit  of  the  heroes  of  76,  offer- 
ing their  property,  their  lives  and  their  sacred  honor  in  defense  ot 
Qur  eouBtry.  If,  during  the  hurly-burly  and  stress  of  war,  the 
injunction  shall  not  be  invoked  to  restrain  invasions  of  private  con- 
stitutional rights,  it  is  entirely  safe  to  assume,  that  in  no  small 
propoTtUm  of  cases,  when  such  rights  have  been  invaded,  pesi  beUum 
claims  of  ample  proportions  will  be  presented    and    clamorously 


Private  property  cannot  be  taken  for  the  most  imperious 
public  uses,  without  just  compensation — is  the  dual  guarantee  of 
Federal  and  State  Constitutions,  fortified  by  decisions  mountain 
high  of  courts  of  last  resort.  Shall  the  Government  in  case  of  im- 
minent need  await  the  tedious  and  tortuous  process  of  ao  quod 
damnum,  of  new  trials,  of  appeals,  of  the  law's  inevitable  de- 
lays, where  some  stubborn  citizen  refuses  to  make  terms  for  the 
i^equisition  or  use  of  his  property  in  the  national  defense!  Shall 
it,  if  impoverished  with  a  long  and  exhausting  struggle,  when  un- 
able to  pay,  deny  itself  the  means  of  protecting  the  nation!  If 
it  were  conceivable,  under  such  circumstances,  that  a  debased  cit- 
izenry would  attempt  thus  to  obstruct  or  fail  to  assist  the  Gov- 
ernment in  its  efforts,  there  would  be  little  difficulty,  aside  from 
decisions  and  usages  justifying  it,  to  find  a  parallel  in  destroying 
one,  or  a  dozen  men's  homes,  to  prevent  a  great  conflagration  or  in 
throwing  overboard  a  part  of  the  cargo  to  prevent  a  loss  of  all,  or 
throwing  over  all  to  save  the  ship's  crew  and  passengers.  Liberal 
as  are  the  powers  accorded  the  Government  in  times  of  war  and 
public  peril,  our  forefathers  were  not  unmindful  of  the  need,  even 
in  times  of  war,  of  throwing  about  both  the  legislative  and  exec- 
utive branches  of  the  Government  certain  constitutional  restrictions 
to  prevent  the  abuse  of  power  and  tendency  toward  tyranny,  against 
which  our  Government  in  its  every  fibre  was  a  most  successful  and 
eloquent  protest. 

In  one  of  the  most  energetically  contested  and  e:2^hau8tively 
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leonsidered  cases  ever  before  the  Supreme  Court  of  the  United 
States,  ex  parte  Milligan,  4  Wallace,  at  page  118,  in  determining  the 
validity  of  the  trial  of  a  citizen  of  Indiana  by  military  commission, 
the  court  said:  **No  graver  question  was  ever  considered  by  this 
court,  nor  one  which  more  nearly  concerns  the  rights  of  the  whole 
I>eople;  for  it  is  the  birthright  of  every  American  citizen,  when 
charged  with  crime  to  be  tried  and  punished  according  to  law.'' 
Further  in  the  same  opinion,  page  120,  upholding  the  right  to  jury 
trial,  both  under  the  Constitution  as  originally  adopted  and  the  4th, 
5th  and  6th  amendments  thereto,  the  court  said:  ''The  Con- 
stitution of  the  United  States  is  a  law  for  rulers  and  people,  equally 
in  war  and  peace,  and  covers  with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and  under  all  circumstances." 

During  the  turbulent  days  immediately  succeeding  the  war,  two 
historic  opinions  written  by  Judge  Robertson  were  delivered  by 
the  Court  of  Appeals  of  Kentucky.  In  both  of  these  cases  the  court, 
with  rare  eloquence  and  learning,  defended  the  constitutional  rights 
of  citizens  against  any  unnecessary  invasion  under  stress  or  pre- 
tense of  military  necei^ity.  In  the  case  of  Corbin  v.  Marsh,  2  Du- 
vall,  at  page  194,  the  court  said:  ''To  silence  all  doubt  as  to  eitheir 
its  rightful  supremacy  or  the  universal  and  incessant  prevalence  of 
it  until  changed  in  the  mode  they  therein  prescribed,  they  labeled 
its  bosom  with  the  precautionary  and  unqualified  stereot3rpe  — *THI8 
CONSTITUTION  SHALL  BE  THE  SUPREME  LAW  OF  THE 
LANjyj  JBhipreme  tew,  whent  Always.  Where  t  Everywhere  in  the 
Union.  It  neither  imports  nor  allows  any  exceptions."  After  holding^ 
that  in  cases  of  extreme  necessity,  the  public  interest  must  be  recog- 
nized as  paramount  to  the  rights  of  private  property  and  that  in  case 
of  the  dartraction  of  private  property,  the  Qovemment  must  indemnify 
the  loser,  the  court  further  says,  page  201 :  "In  all  such  cases  the 
necessity  which  overrules  the  law's  defenses  does  not  impair  its 
power  of  retribution.  And  this  is  all  that  Hamilton  and  Madison 
meant,  when,  in  tiie  Federalist,  they  spoke  of  the  irresistible  power 
et  military  necessity,  whose  individual  wrongs  no  constitutional 
barrier  oonld  prevent,  but  constitutional  guarantees  might  repair." 
In  dosing  the  opinimi,  the  court  with  force  and  reason  says:  "We 
repeat,  that  war,  in  the  whole  amplitude  of  its  legitimate  powers, 
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cannot  legalize  what  the  Constitution  prohibts,  nor  destroy  what  it 
guarantees/' 

The  same  eloquent  jurist,  in  the  case  of  Commonwealth  v. 
Palmer,  2  Bush,  at  page  574,  in  discussing  the  powers  of  a  military 
commander  to  abrogate  the  laws  of  the  state,  under  the  authority 
of  martial  law,  asserts  that  martial  law  "never  either  suspended  the 
Constitution  of  the  United  States  or  stifled  the  laws  of  the  state. 
What  that  Constitution  and  those  constitutional  laws  denounced  as 
a  crime,  martial  law  did  not  legalize,  nor  could  it  have  abolished 
the  institutions,  or  l^^y  changed  the  domestic  rights  and  relations 
of  a  noble  state,  so  devotedly  adhering  to  the  Union,  and  so  gal- 
lantly shedding  her  blood  to  save  it,  and  restore  its  supremacy  and 
harmony/' 

The  specific  application  of  these  cases  belongs  to  a  dark  and 
embittered  past,  whose  agonies  have  been  assuaged  and  whose 
memories  have  been  consecrated  in  a  reunited  country,  under  the 
paramount  and  overshadowing  obligations  of  a  higher  and  truer 
Americanism,  but  as  interpretations  of  the  genius  and  spirit  of  our 
fundamental  law,  the  principles  therein  declared  will  afford  a  lum- 
inous guide  for  the  determination  of  similar  questions  in  the  future 
and  will  strengthen  uMghtily,  for  all  time,  the  paUadium  of  our  lib- 
erties. 

0 

WAR  POWERS  UNDER  THE  CONSTITUTION.* 

By  Charles  E.  Hughes. 


In  the  unusual  circumstances  of  war  it  is  natural  that  there 
should  be  some  confusion  with  respect  to  the  constitutional  war- 
rant for  extraordinary  action  taken  or  contemplated.  Some 
altogether  misconceive  the  Constitution.  Others  vaguely  fear 
that  we  are  serving  temporary  exigency  at  the  expense  of  our 
fundamental  law,  and  that  we  are  thus  breeding  a  lawless 
Constitution-ignoring  spirit  which  is  a  serious  menace  to  our 
'  future.    Others'  seek  to  raise   doubts   of   power  in  order  to  em- 


•Thi*  is  a  lMiP«r  prepared  and  read  by  former  Justice  Hujrhes  at  tlie  recent 
itinv  of  the  American  Bar  Association,  at  Saratoga,  N.  x. 
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barrass  the  prosecution  of  the  war.  And  there  seem  to  be  still 
others  who  in  their  zeal  impatiently  and  without  thought  put 
the  Constitution  aside  as  haying  no  relation  to  these  times. 

Oonstitntional  Government  in  War. 

While  we  are  at  war  we  are  not  in  revolution.  We  are 
making  war  as  a  nation  organized  under  the  Constitution,  from 
which  the  established  national  authorities  derive  all  their  pow- 
ers either  in  war  or  in  peace.  The  Constitution  is  as  effective 
today  as  it  ever  was,  and  the  oath  to  support  it  is  just  as  bind- 
ing. But  the  framers  of  the  Constitution  did  not  contrive  an 
imposing  spectacle  of  impotency.  One  of  the  objects  of  ''a  more 
perfect  Union*'  was  "to  provide  for  the  common  defense.'*  A 
nation  which  could  not  fight  would  be  powerless  to  secure  the 
"blessings  of  liberty  to  ourselves  and  our  posterity.*'  Self-pres- 
ervation is  the  first  law  of  national  life,  and  the  Constitution 
itself  provides  the  necessary  powers  in  order  to  defend  and  pre- 
serve the  United  States.  Otherwise,  as  Mr.  Justice  Story  said: 
"The  country  would  be  in  danger  of  losing  both  its  liberty  and 
its  sovereignty  from  its  dread  of  investing  the  public  councils 
with  the  power  of  defending  it.  It  would  be  more  willing  to 
submit  to  foreign  conquest  than  to  domestic  rule." 

Distribution  of  Powers. 

The  war  powers  under  the  Constitution  are  carefully  dis- 
tributed. To  Congress  is  given  the  power  "to  declare  war."  The 
proposal  to  add  "to  make  peace"  found  no  favor,  as  this  was 
deemed  to  belong  to  the  treaty-making  power  vested  in  the 
President  and  Senate.  To  the  President  was  given  the  direc- 
tion of  war  as  the  Commander  in  Chief  of  the  Army  and  Navy. 
It  was  not  in  the  contemplation  of  the  Constitution  that  the 
command  of  forces  and  the  conduct  of  campaigns  should  be  in 
charge  of  a  council  or  that  as  to  this  there  should  be  a  division 
of  authority  or  responsibility.  The  prosecution  of  war  demands 
in  the  highest  degree  the  promptness,  directness,  and  unity  of 
action  in  military  operations  which  alone  can  proceed  from  the 
Executive.    This   exclusive   power  to   command  the  Army   and 
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Navy,  and  thus  to  direct  and  control  campaigns,  exhibits  xiot  au- 
tocracy, but  democracy  fighting  effectively  through  its  chosen  in- 
struments and  in  accordance  with  the  established  organic  law. 

Plenary  Power  to  Wage  War. 

While  the  President  is  Commander  in  Chief,  in  the  Congress 
resides  the  authority  '*to  raise  and  support  armies"  and  "to  pro- 
vide and  maintain  a  navy,*'  and  '*to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces,"  and  as  a  safe- 
guard against  military  domination  the  power  to  raise  and  sup- 
port armies  is  qualified  by  the  provision  that  '*no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  term  than  two  years." 
Otherwise,  this  power  is  unlimited.  The  Congress  is  to  prescribe 
the  military  organization  and  provide  the  military  establishment, 
fix  numbers,  regulate  equipment,  afford  maintenance,  and  for  these 
purposes  appropriate  such  amounts  of  money  as  it  thinks  nec- 
essary. 

Power  to  Pass  Conscription  Laws. 

Upon  every  citizen  lies  the  duty  of  aiding  in  the  common  de- 
fense. In  exercising  its  constitutional  power  to  raise  armies  the 
Congress  may  enforce  this  duty.  The  Congress  may  call  any  one 
to  service  who  is  able  to  serve.  The  question  who  may  be  called, 
or  in  what  order,  is  simply  one  for  the  judgment  of  the  National 
Legislature.  The  power  vested  in  Congress  is  not  to  raise  armies 
simply  by  calling  for  volunteers,  but  to  raise  armies  by  whatever 
method  Congress  deems  best,  and  hence  must  be  deemed  to  em- 
brace conscription.  To  the  framers  of  the  Constitution  the  draft 
was  a  familiar  mode  of  raising  armies,  as  it  had  been  resorted  to 
by  the  colonies  to  fill  up  their  quotas  in  the  Revolutionary  War. 
It  is  true  that  the  proposal,  in  1814,  of  Monroe,  as  Secretary  of 
War,  to  resort  to  conscription  was  vigorously  opposed  as  uncon- 
stitutional. But  the  draft  was  put  in  force  both  by  the  Union 
and  by  the  Confederacy  during  the  Civil  War,  and  its  validity 
was  sustained  by  the  courts  in  both  North  and  South.  **The 
power  of  coercing  the  citizen,"  said  Judge  Robertson,  of  Yirg^ia, 
i&  Burrou^  V.  Peyton^  16  Ghratt.,  470   (1864))  ''to  rendev  nsli- 
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tary  ierviee  is  indeed  a  trauscendent  i>ower  in  the  hands  of  anjr 
govenmieiit;  but,  so  far  from  being  inconsistent  with  liberty,  it  ia 
essential  to  its  preservation/' 

Lincoln's  Opinion. 

Permit  me  to  quote  upon  this  question  the  opinion  prepared 
(although  not  published)  by  President  Lincoln,  which  sets  forth 
admirably  the  grounds  for  sustaining  the  power  of  Congress  to  pass 
a  conscription  act : 

''In  this  case,  those  who  desire  the  rebellion  to  succeed,  and 
others  who  seek  reward  in  a  diflferent  way,  are  very  active  in  ac- 
commodating us  with  this  class  of  arguments.  They  tell  us  the  law 
is  unconstitutional.  It  is  the  first  instance,  I  believe,  in  which  the 
power  of  Congress  to  do  a  thing  has  ever  been  questioned  in  a  case 
when  the  power  is  given  by  the  Constitution  in  express  terms. 
Whether  a  power  can  be  implied  when  it  is  not  expressed  has  often 
been  the  subject  of  controversy,  but  this  is  the  first  case  in  which 
the  degree  of  effrontery  has  been  ventured  upon  of  denying  a  power 
which  is  plainly  and  distinctly  written  down  in  the  Constitution. 
The  Constitution  declares  that  'the  Congress  shall  have  power  •  •  • 
to  raise  and  support  armies ;  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years.'  The  whole  scope  of 
the  conscription  act  is  'to  raise  and  support  armies.'  There  is 
nothing  else  in  it.  •  •  •  Do  you  admit  that  the  power  is  given 
to  raise  and  support  armies,  and  yet  insist  that  by  this  act  Con- 
gress has  not  exercised  the  power  in  a  constitutional  mode,  has  not 
done  the  thing  in  the  right  way?  Who  is  to  judge  of  this?  The 
Constitution  gives  Congress  the  power,  but  it  does  not  prescribe 
the  mode  or  expressly  declare  who  shall  prescribe  it.  In  such  case 
Congress  must  prescribe  the  mode  or  relinquish  the  power.  There  is  no 
alternative.  •  •  •  The  power  is  given  fully,  completely,  uncon- 
ditionally. It  is  not  a  power  to  raise  armies  if  state  authorities  con- 
sent ;  nor  if  the  men  to  compose  the  armies  are  entirely  willing ;  but 
it  is  a  power  to  raise  and  support  armies  given  to  Congress  by  the 
Constitution  without  an  'if.'  •  •  •  The  principle  of  the  draft, 
which  simply  is  involuntary  or  enforced  service,  is  not  new.  It  has 
been  practiced  in  all  ages  of  the  world.  It  was  well  known  to  the 
framers  of  our  Constitution  as  one  of  the  modes  of  raising  armies, 
at  the  time  they  placed  in  that  instrument  the  provision  that  'the 
Congress  shall  have  power  to  raise  and  support  armies.'  •  •  •  • 
Wherein  is  the  peculiar  hardship  nowf  Shall  we  shrink  from  the 
mOBUul  tb  laintafin  our  free  government  which*  dor  gnoir 
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fathers  employed  to  establish  it  and  our  own  fathers  have  already 
employed  once  to  maintain  itf  Are  we  degenerate  f  Has  the  man- 
hood of  the  race  run  outf 

These  are  the  words  of  Lincoln,  penned  in  the  midst  of  the 
Civil  War,  in  which  conscription  was  enforced;  and  his  reason- 
ing  is  conclusive.  And  while  the  question  was  not  presented 
to  the  United  States  Supreme  Court,  the  i>ower  of  Congress  was 
explicitly  recognized  in  Tarble's  case  (13  Wall.,  p.  407,  and  in 
later  opinions). 

Conscientious  Objections. 

The  constitutional  authority  thus  vested  in  Congress  is  not 
limited  by  any  qualification  arising  from  religious  beliefs  or 
conscientious  objections.  These  are  matters  not  affecting  power, 
but  policy.  As  Mr.  Justice  Harlan  said,  in  delivering  the  opinion 
of  the  Supreme  Court  in  Jacobson  v.  Massachusetts  (197  U.  S., 
p.  29),  one  ''may  be  compelled,  by  force,  if  need  be,  against  his 
will  and  without  regard  to  his  personal  wishes  or  his  pecuniary 
interests,  or  even  his  religious  or  political  convictions,  to  take  his 
place  in  the  ranks  of  the  army  of  his  country,  and  risk  the  chance 
of  being  shot  down  in  its  defense."  It  is,  however,  in  my  judg- 
ment, a  sound  policy  on  the  part  of  Congress  to  provide  for  the 
discharge  from  the  draft  of  conscientious  objectors.  Nothing,  I  be- 
lieve, is  gained  for  the  country  by  overriding  the  claims  of  con- 
science in  such  cases ;  but  it  is  obviously  necessary  that  there  should 
be  such  definitions  and  restrictions  as  will  prevent  imposture  and 
evasion  by  those  who  have  as  little  conscience  as  they  have  stomach 
for  war. 

Thirteentli  Amendment 

It  is  now  contended  in  some  quarters  that  this  power,  which 
undoubtedly  Congress  had,  has  been  restricted  or  abolished  by 
the  thirteenth  amendment,  which  was  adopted  after  the  dose  of 
the  Civil  War.  This  amendment  provides  that  ^'Neither  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
•  within  the  United  States  or  any  place  subject  to  their  jurisdie- 
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tion."  It  has  been  said  by  the  United  States  Supreme  Court  that 
the  plain  intention  ''was  to  abolish  slavery  of  whatever  name  and 
form  and  all  its  badges  and  incidents;  to  render  impossible  any 
state  of  bondage;  to  make  labor  free  by  prohibiting  that  control 
by  which  the  personal  service  of  one  man  is  disi>08ed  of  or  coerced 
for  another's  benefit,  which  is  the  essence  of  involuntary  servi- 
tude/' It  hits  not  only  slavery,  but  peonage.  But  the  language 
of  the  amendment  was  not  new.  It  reproduced  the  historic  words 
of  the  ordinance  of  1787  for  the  government  of  the  Northwest  Ter- 
ritory, and  its  terms,  construed  in  the  light  of  its  history  and  plain 
purpose,  afFord  no  basis  whatever  for  the  conclusion  that  it  inter- 
fered in  the  slightest  degree  with  the  i>ower  of  Congress  to  raise  and 
support  armies. 

In  the  case  of  Robertson  v.  Baldwin  (165  U.  S.,  p.  275),  it  was 
argued  that  the  thirteenth  amendment  invalidated  certain  pro- 
visions of  the  Revised  Statutes  authorizing  justices  of  the  peace 
to  issue  warrants  for  deserting  seamen.  In  denying  the  claim 
the  court  said:  ''It  is  clear,  however,  that  the  amendment  was 
not  intended  to  introduce  any  novel  doctrine  with  respect  to  certain 
descriptions  of  service  which  have  always  been  treated  as  excep- 
tions, such  as  military  and  naval  enlistments."  The  soldier  drafted 
under  the  act  of  Congress  is  performing  the  duty  which  he  owes 
of  aiding  in  the  common  defense,  and  the  constitutional  amend- 
ment contemplates  no  escape  from  the  duty  to  defend  and  preserve 
the  United  States. 

Power  Over  the  Militia. 

The  power  to  "raise  and  support  armies"  should  not  be  con- 
fused with  the  power  given  to  Congress  "to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions";  and  "to  provide  for  organizing,, 
arming  and  disciplining  the  militia,  and  for  governing  such  part 
of  them  as  may  be  employed  in  the  service  of  the  United  States,, 
reserving  to  the  states  respectively  the  appointment  of  the  ofFicera 
and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress."  The  President  is  Commander  in  Chief 
not  only  of  "the  Army  and  Navy  of  the  United  States,"  but  also* 
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^'of  the  militia  of  the  several  States,  when  called  into  the  aot«al 
aeryice  of  the  United  States." 

The  militia,  within  the  meaning  of  these  provisions  of  the  Con- 
stitutiony  is  distinct  from  the  Army  of  the  United  States.  '' Remem- 
ber always/'  said  Daniel  Webster,  **that  the  great  principle  of 
the  Constitution  on  that  subject  is  that  the  militia  is  the  militia 
of  the  States,  and  not  of  the  General  Government ;  and  being  thus 
the  militia  of  the  States,  there  is  no  part  of  the  Constitution  worded 
with  greater  care,  and  with  a  more  scrupulous  jealousy  than  that 
which  grants  and  limits  the  power  of  Congress  over  it." 

In  order  to  execute  the  laws  of  the  Union,  to  suppress  in- 
surrection, and  to  repel  invasions,  it  would  be  necessary  to 
employ  regular  troops  or  to  employ  the  militia.  And  the  power 
given  to  Congress  with  respect  to  the  militia  was  manifestly  to 
make  a  large  standing  army  unnecessary.  But  as  the  service 
of  the  Organized  Militia  can  only  be  required  by  the  National 
Government  for  the  limited  purposes  specified  in  the  Constitu- 
tion, it  follows  (as  Attorney  General  Wickersham  advised  Presi- 
dent Taft)  that  the  Organized  Militia,  as  such,  cannot  be  employed 
for  oflfensive  warfare  outside  the  limits  of  the  United  States. 

Hay  Send  Army  Abroad. 

This,  however,  is  apart  from  the  power  of  Congress  to  raise 
and  support  a  Federal  Army.  Congress  may  be  content  with  a 
small  standing  army  in  ordinary  times,  but  Congress  may  create 
and  equip  such  army  as  it  pleases,  subject  to  the  qualification  with 
respect  to  appropriations.  It  can  equip  an  army  in  preparation 
for  war,  and,  of  course,  it  may  furnish  whatever  army  is  required 
for  the  prosecution  of  the  war.  The  organization  and  service  of  an 
army  raised  by  Congress  are  not  subject  to  the  limitations  govern- 
ing its  control  of  the  militia.  The  power  to  use  an  army  is  co-extensive 
with  the  power  to  make  war ;  and  the  army  may  be  used  wherever  the 
war  is  carried  on,  here,  or  elsewhere.  There  is  no  limitation  upon  the 
authority  of  Congress  to  create  an  army,  and  it  is  for  the  President,  as 
Commander  in  Chief,  to  direct  the  campaigns  of  that  army  wherever  he 
may  think  they  should  be  carried  on.  As  Chief  Justice  Taney,  speak- 
ing for  th9  Supreme  Court  in  Fleming  v.  Page  (9  How.,  p.  615),  said: 
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"As  Commander  in  Chief,  he  is  authorized  to  direct  the  move- 
ments of  the  naval  and  military  forces  placed  by  law  at  his  com- 
mand, and  to  employ  them  in  the  manner  he  may  deem  most  effec- 
tual to  harass  and  conquer  and  subdue  the  enemy.  He  may  invade 
the  hostile  country  and  subject  it  to  the  sovereignty  and  authority 
of  the  United  States.'' 

We  employed  our  arms  in  Canada  in  the  War  of  1812;  our 
troops  were  again  sent  to  foreign  soil  in  the  Mexican  War  and 
in  the  war  with  Spain,  and  more  recently  have  been  employed 
in  China  and  Mexico.  There  is  no  doubt  of  the  constitutional 
authority  to  employ  our  forces  on  the  battlefields  of  Europe 
in  the  war  that  we  are  now  waging  for  the  safety  of  the  United 
States  and  to  conquer  an  enduring  peace  that  the  liberties  of 
free  peoples  throughout  the  world  may  forever  be  secure  from  the 
aggressions  of  unscrupulous  military  power. 

Power  to  Wage  War  Successfully. 

The  power  to  wage  war  is  the  power  to  wage  war  success- 
fully. The  framers  of  the  Constitution  were  under  no  illusions 
as  to  war.  They  had  emerged  from  a  long  struggle  which  had 
taught  them  the  weakness  of  a  mere  confederation,  and  they 
had  no  hope  that  they  could  hold  what  they  had  won  save  as 
they  established  a  Union  which  could  fight  with  the  strength 
of  one  people  under  one  government  intrusted  with  the  common 
defense.  In  equipping  the  National  Government  with  the  needed 
authority  in  war  they  tolerated  no  limitations  inconsistent  with 
that  object,  as  they  realized  that  the  very  existence  of  the  nation 
might  be  at  stake  and  that  every  resource  of  the  people  must 
be  at  command.  Said  Madison  in  the  Federalist:  "Security 
against  foreign  danger  is  one  of  the  primitive  objects  of  civil 
society.  It  is  an  avowed  and  essential  object  of  the  American 
Union.  The  powers  requisite  for  attaining  it  must  be  efleotually 
confided  to  the  Federal  councils."  And  Hamilton  said:  "The 
idea  of  restraining  the  legislative  authority,  in  the  means  of  pro- 
viding for  the  national  defense,  is  one  of  those  refinements  which 
owe  their  origin  to  a  zeal  for  liberty  more  ardent  than  enlightened.'* 
Be  again  emphasizes  the  same  idea  in  these  words:  "The  circum- 
sOfteM^tiiM  ett^ian^eif  the'  stfety  of  nationii  are  infimte/  nd^  tiW 
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this  reason  no  constitutional  shackles  can  wisely  be  imposed  on 
the  power  to  which  the  care  of  it  is  committed.  This  power  ought 
to  be  co-extensive  with  all  the  possible  combinations  of  such  cir- 
cumstances, and  ought  to  be  under  the  direction  of  the  same  coun- 
cils which  are  appointed  to  preside  over  the  common  defense/' 

It  was  in  this  view  that  plenary  power  was  given  to  Congress 
to  wage  war  and  raise  armies.  It  is  also  in  the  light  of  this 
conception  of  national  exigencies  that  we  must  read  subdivision 
18  of  section  8  of  article  1  of  the  Constitution  (following  the 
enumeration  of  powers),  which  gives  Congress  the  authority 
**to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers  and  all  other  powers 
vested  by  this  Constitution  in  the  Covemment  of  the  United 
States,  or  in  any  department  or  officer  thereof.''  It  must  also 
be  remembered  that  it  is  of  the  essence  of  national  i>ower  that 
where  it  exists  it  dominates.  There  is  no  room  in  our  scheme 
of  government  for  the  assertion  of  state  power  in  hostility  to 
the  authorized  exercise  of  Federal  power.  The  power  of  the 
National  Government  to  carry  on  war  is  explicit  and  supreme, 
and  the  authority  thus  resides  in  Congress  to  make  all  laws 
which  are  needed  for  that  purpose;  that  is,  to  Congress  in  the 
event  of  war  is  confided  the  power  to  enact  whatever  legislation 
is  necessary  to  prosecute  the  war  with  vigor  and  success,  and 
this  power  is  to  be  exercised  without  impairment  of  the  au- 
thority committed  to  the  President  as  Commander  in  Chief  to  direct 
military  operations. 

Power  of  the  President 

Each  of  these  powers,  that  of  Congress  and  of  the  President, 
is  the  subject  of  a  distinct  grant;  each  is  the  complement  of  the 
other,  and  together  they  furnish  the  adequate  equipment  of  au- 
thority for  war.  There  is  no  more  impressive  spectacle  than 
that  of  the  President  of  the  Republic  in  time  of  war  when,  in 
addition  to  the  other  great  powers  of  his  office,  he  acts  in  su- 
preme command  of  the  armed  forces  of  the  nation  and  conducts 
its  military  campaigns.  It  was  under  this  power  that  President 
Lincoln  defended  the  proclamation  of  emancipation.  It  related 
to  those  held  as  slaves  in  the  state  in  rebellion,  and  he  regarded 
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it,  as  it  recited,  as  a  necessary  act  of  war  within  his  authority 
as  Commander  in  Chief.    He  thus  expressed  this  point  of  view: 

^'You  say  it  is  unconstitutional.  I  think  differently.  I  think 
the  Constitution  invests  its  Commander  in  Chief  with  the  law  of 
war  in  time  of  war.  The  most  that  can  be  said — ^is  so  much — ^is  that 
slaves  are  property.  Is  there — ^has  there  ever  been — ^any  question 
that  by  the  law  of  war,  property,  both  of  enemies  and  friends,  may 
be  taken  when  needed  t  And  is  it  not  needed  whenever  taking  it 
helps  us  or  hurts  the  enemy  t  Armies,  the  world  over,  destroy  eur 
emies'  property  when  they  cannot  use  it,  and  even  destroy  their 
own  to  keep  it  from  the  enemy.'' 

It  is  also  to  be  observed  that  the  power  exercised  by  the  Pres- 
ident in  time  of  war  is  greatly  augmented  outside  of  his  func- 
tions as  Commander  in  Chief  through  legislation  of  Congress 
increasing  his  administrative  authority.  War  demands  the  high- 
est degree  of  efficient  organization,  and  Congress,  in  the  nature 
of  things,  cannot  prescribe  many  important  details  as  it  legis- 
lates for  the  purpose  of  meeting  the  exigencies  of  war.  Never 
is  adaptation  of  legislation  to  practical  ends  so  urgently  re- 
quired, and  hence  Congress  naturally  in  very  large  measure 
confers  upon  the  President  the  authority  to  ascertain  and  deter- 
mine various  states  of  fact  to  which  legislative  measures  are 
addressed.  Further,  a  wide  range  of  provisions  relating  to  the 
organization  and  government  of  the  Army  and  Navy  which  Con- 
gress might  enact  if  it  saw  fit,  it  authorizes  the  President  to 
prescribe.  The  principles  governing  the  delegation  of  legisla- 
tive power  are  clear,  and,  while  they  are  of  the  utmost  import- 
ance when  properly  applied,  they  are  not  such  as  to  make  the 
appropriate  exercise  of  legislative  power  impracticable.  ''The 
legislature  cannot  delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or  intends  to  make, 
its  own  action  depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.  There  are  many  things  upon  which  wise 
and  useful  legislation  must  depend  which  cannot  be  known  to 
the  law-making  power,  and  must  therefore  be  a  subject  of  in- 
quiry and  determination  outside  of  the  halls  of  legislation.'^ 
Congress   cannot   be   permitted  to  abandon  to  others  its  proper 


Digitized  by 


Google 


IS  KENTUCET  LAW  JOURNAL 

legislative  functions;  but  in  time  of  war,  when  legislation  must 
be  adapted  to  many  situations  of  the  utmost  complexity,  which 
must  be  dealt  with  eflfectively  and  promptly,  there  is  special 
need  for  flexibility  and  for  every  resource  of  practicality,  and 
of  course  whether  the  limits  of  permissible  delegation  are  in  any 
case  overstepped  always  remains  a  judicial  question.  We  thus 
not  only  find  these  great  war  powers  conferred  upon  the  Con- 
gress and  the  President,  respectively,  but  also  a  vast  increase 
of  administrative  authority  through  legislative  action  springing 
from  the  necessities  of  war. 

Other  Provisions  of  the  Constitution— Taxing  Power. 

The  question  remains:  What  may  be  deemed  to  be  the  force 
and  effect  in  time  of  war  of  the  restrictive  provisions  contained 
in  the  Constitution  with  respect  to  the  exercise  of  Federal 
authority}  It  is  manifest  at  once  that  the  great  organs  of  the 
National  Government  retain  and  perform  their  functions  as 
the  Constitution  prescribes.  Senators  and  Representatives  are 
qualified  and  chosen  as  provided  in  the  Constitution,  and  the 
legislative  power  vested  in  the  Congress  must  be  exercised  in 
the  required  manner.  The  President  is  still  the  constitutional 
Executive,  elected  in  the  manner  provided  and  subject  to  the 
restraints  imposed  upon  his  office.  The  judicial  power  of  the 
United  States  continues  to  be  vested  in  one  Supreme  Court  and 
such  inferior  courts  as  Congress  has  ordained.  Again,  apart 
from  the  provisions  fixing  the  framework  of  the  Government, 
there  are  limitations  which,  by  reason  of  their  express  terms 
or  by  necessary  implication,  must  be  regarded  as  applicable  as 
well  in  war  as  in  peace.  Thus  one  of  the  expressed  objects  of 
the  power  granted  to  Congress,  *'to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,"  is  to  ''provide  for  the  common  defenses"; 
and  it  cannot  be  doubted  that  taxes  laid  for  this  purpose — that 
is,  to  support  the  Army  and  Navy  and  to  provide  the  means  for 
military  operations — must  be  laid  subject  to  the  constitutional  re- 
strictions. That  is,  all  duties,  imposts,  and  excises  must  be 
uniform  throughout  the  United  States,  and  direct  taxes  mtist 
be  apportioned  among  the  states  according  to  population;  And* 
br  the  sixteenth  amendment;  providing  that  inceuie  tltxe^^  from* 
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whaiiiif  Booree  deriTed,  may  be  laid  without  appertionawiit 
ameng  the  states,  th^e  taxes  fall  into  the  great  class  of  excise 
duties  and  imposts  and  are  alike  subject  to  the  rule  requiring 
geographical  uniformity,  a  requirement  operative  in  war  as  well 
as  in  peace. 

Treason. 

The  provisions  as  to  treason  are  also  clearly  applicable  in 
war: 

**  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort — '* 

And— 

**the  Congress  shall  have  power  to  declare  the  punishment  of 
Treason,  but  no  attainder  of  treason  shall  work  corruption  of  blood 
or  forfeiture  except  during  the  life  of  the  person  attainted/' 

Fifth  and  Sixth  Amendments. 

But  what  shall  be  said  of  the  efficacy  in  time  of  war  of  the 
great  guaranties  of  personal  and  property  rights!  It  would 
be  impossible  on  this  occasion  to  discuss  comprehensively  this 
important  subject,  or  even  to  refer  to  all  these  guaranties,  but 
we  may  briefly  touch  upon  the  question  in  its  relation  to  the 
fifth  and  sixth  amendments,  viz : 

'*No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger ;  nor 
shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law;  nor  shall  private  property 
be  taken  for  public  use  without  just  compensation. 

^' In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be  in- 
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formed  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  f  avor,  and  to  have  the  assistance  of  coun- 
sel for  his  defense/' 

Clearly  these  amendments,  normally  and  perfectly  adapted 
to  conditions  of  peace,  do  not  have  the  same  complete  and  uni- 
versal  application  in  time  of  war.  Thus  the  fifth  amendment 
normally  gives  its  protection  to  **any  person.'*  But  in  war  this 
must  yield  to  the  undoubted  national  power  to  capture  and 
confiscate  the  property  of  enemies.  This  was  distinctly  ruled 
by  the  Supreme  Court  in  Miller  v.  United  States  (11  Wall.» 
p.  268);  a  proceeding  brought  under  the  confiscation  acts  of  1861 
and  1862  to  confiscate  shares  of  stock  owned  by  Miller,  a  Vir- 
ginian,  in  a  Michigan  corporation.    The  court  said: 

''If  the  act  of  1861  and  the  fifth,  sixth  and  seventh  sections  of 
the  act  of  July  17,  1862,  were  municipal  regulations  only,  there 
would  be  force  in  the  objection  that  Congress  has  disregarded  the 
restrictions  of  the  fifth  and  sixth  amendments  of  the  Constitu- 
tion. •  •  •  If ,  on  the  contrary,  they  are  an  exercise  of  the  war 
powers  of  the  Government,  it  is  clear  that  they  are  not  affected  by 
the  restrictions  imposed  by  the  fifth  and  sixth  amendments.  This  we 
understand  to  have  been  conceded  in  the  argument.  The  question, 
therefore,  is  whether  the  action  of  Congress  was  a  legitimate  exer- 
cise of  the  war  power.  The  Constitution  confers  upon  Congress 
expressly  power  to  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  respecting  captures  on  land  and  water. 
Upon  the  exercise  of  these  powers  no  restrictions  are  imposed.  Of 
course,  the  power  to  declare  war  involves  the  power  to  prosecute 
it  by  all  means  and  in  any  manner  in  which  war  may  be  legiti- 
mately prosecuted.  It  therefore  includes  the  right  to  seize  and 
confiscate  all  property  of  an  enemy  and  to  dispose  of  it  at  the 
will  of  the  captor.  This  is  and  always  has  bcHsn  an  undoubted 
belligerent  right/' 

Martial  Law. 

Again,  in  the  place  where  actual  military  operations  are  being 
conducted  the  ordinary  rights  of  citizens  must  yield  to  paramount 
military  necessity.  This  was  conceded  in  Milligan's  ease  (4  WalL, 
p,  127),  where  it  was  said  in  the  prevailing  opinion: 
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''If  in  foreign  invasion  or  civil  war  ihe  courts  are  actually 
closed  and  it  is  impossible  to  administer  criminal  justice  according 
to  law,  then,  on  the  theater  of  actual  military  operations,  where 
war  really  prevails,  there  is  a  necessity  to  furnish  a  substitute  for 
the  civil  authority  thus  overthrown  to  preserve  the  safety  of  the 
army  and  society;  and,  as  no  power  is  left  but  the  military,  it  is  al- 
lowed to  govern  by  martial  rule  until  the  laws  can  have  tiieir  free 
course/' 

A  different  question,  however,  is  presented  with  respect  to 
the  rights  of  citizens  and  others  not  enemies  in  places  which  are 
outside  the  actual  theater  of  war.  It  was  upon  the  question  of 
the  power  of  Congress  to  provide  for  the  trial  of  citizens  by 
military  commission  in  such  places  that  the  justices  sharply 
divided  in  the  noted  case  of  Milligan.  He  was  a  citizen  of 
Indiana  who  had  been  tried  by  a  military  commission  at  Indi- 
anapolis on  a  charge  of  aiding  the  enemy  and  conspiring  against 
the  Government  and  had  been  sentenced  to  be  hung.  He  was 
not  a  resident  of  one  of  the  rebellious  states  nor  a  prisoner  of 
war,  and  he  had  not  been  in  the  military  or  naval  service.  The 
court  was  unanimous  in  the  opinion  that  under  the  terms  of 
the  act  of  Congress  creating  the  commission  it  had  no  jurisdic- 
tion. But  the  majority  of  the  court  went  further  and  declared 
that  Congress  was  without  power  to  provide  for  the  trial  of 
citizens  by  military  commissions  save  in  the  locality  of  actual 
war  and  when  there  was  no  access  to  the  courts.  Maintaining 
with  eloquent  emphasis  the  guaranties  of  freedom  contained  in 
tile  fifth  and  sixth  amendments,  the  majority  of  the  court  as- 
serted that — 

''Martial  law  cannot  arise  from  a  threatened  invasion.  The  ne- 
cessity must  be  actual  and  present,  the  invasion  real,  such  as  effec- 
tually closes  the  courts  and  deposes  the  civil  administration.  •  •  • 
Martial  rule  can  never  exist  where  the  courts  are  open  and  in  the 
proper  and  unobstructed  exercise  of  their  jurisdiction.  It  is  also 
confined  to  the  locality  of  actual  war.'' 

The  minority  of  four  justices,  led  by  Chief  Justice  Chase, 
while  agreeing  tiiat  there  was  no  jurisdiction  in  Milligan 's  case 
under  the  act  of  Congress,  strongly  insisted  that  Congress  in 
time  of  war  had  the  power  to  provide   for   the   punishment   of 
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citizens  charged  with  conspiracy  against  the  United  States  by 
military  tribunals,  if  it  was  deemed  necessary  for  the  public 
safety.  Deducing  this  view  from  the  war  powers  conferred  by 
the  Constitution,  the  Chief  Justice  said : 

** Where  peace  exists  the  laws  of  peace  must  prevail.  What 
we  do  maintain  is  that  when  the  nation  is  involved  in  war  and 
some  portions  of  the  country  are  invaded  and  all  are  exposed  to 
invasion,  it  is  within  the  power  of  Congress  to  determine  to  what 
states  or  districts  such  great  and  imminent  public  danger  exists 
as  justifies  the  authorization  of  military  tribunals  for  the  trial 
of  crimes  and  offenses  against  the  discipline  or  security  of  the  army 
or  against  the  public  safety.  •  •  •  The  fact  that  the  Federal 
courts  were  open  was  regarded  by  Congress  as  a  suflfcient  reason 
for  not  exercising  the  power;  but  that  fact  could  not  deprive  Con- 
gress of  the  right  to  exercise  it.  These  courts  might  be  open  and 
undisturbed  in  the  execution  of  their  functions  and  yet  wholly 
incompetent  to  avoid  threatened  danger,  or  to  punish  with  adequate 
promptitude  and  certainty  the  guilty  conspirators.  •  •  •  In 
times  of  rebellion  and  civil  war  it  may  often  happen,  indeed,  that 
judges  and  marshals  will  be  in  active  sympathy  with  the  rebels 
and  courts  their  most  efficient  allies.  •  •  •  It  was  for  Congress 
to  determine  the  question  of  expediency." 

Prof.  Willoughby,  in  a  careful  review  of  the  Milligan  case, 
regards  the  doctrine  of  the  majority  as  essentially  sound,  that 
the  necessity  justifying  martial  law  may  not  be  created  by  legis- 
lative fiat.  But  he  suggests  that  the  majority  went  too  far  in 
the  absolute  declaration  that  martial  law  cannot  arise  from  *'a 
threatened  invasion,"  and  that  the  mere  fact  that  the  courts  are 
open,  regardless  of  all  other  conditions,  is  a  conclusive  test.  "The 
better  doctrine,"  says  Willoughby,  **is  not  for  the  courts  to  at- 
tempt to  determine  in  advance  with  respect  to  any  one  element 
what  does,  what  does  not,  create  a  necessity  for  martial  law, 
but,  as  in  all  other  cases  of  the  exercise  of  official  authority,  to 
test  the  legality  of  an  act  by  its  special  circumstances." 

Certainly,  the  test  should  not  be  a  mere  physical  one,  nor 
should  substance  be  sacrificed  to  form.  The  majority  recog- 
nized "a  necessity  to  furnish  a  substitute  for  the  civil  authority," 
when  overthrown,  in  order  **to  preserve  the  safety  of  the  army 
and  society."    If  this  necessity   actually    exists    it    cannot    be 
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doubted  that  the  power  of  the  nation  is  adequate  to  meet  it,  but 
the  rights  of  the  citizen  may  not  be  impaired  by  an  arbitrary 
legislative  declaration.  Outside  of  the  actual  theater,  of  war,  and 
if ,  in  a  true  sense,  the  administration  of  justice  remains  unob- 
structedy  the  right  of  the  citizen  to  normal  judicial  procedure  is 
secure. 

Citizen's  Bights  of  Property. 

Further,  with  respect  to  the  citizen's  rights  of  property,  a  dis- 
tinction may  be  taken  between  the  unavoidable  deprivations 
which  take  place  where  the  conflict  rages  and  those  takings, 
although  for  military  purposes,  which  are  deliberate  appropria- 
tions for  which  compensations  must  be  made.  As  was  said  by 
the  Supreme  Court  in  United  States  v.  Russell  (13  Wall.,  623) : 

"Private  property,  the  Constitution  provides,  shall  not  be  taken 
for  public  use  without  just  compensation.  •  •  •  Extraordinary 
and  unforeseen  occasions  arise,  beyond  all  doubt,  in  cases  of  extreme 
necessity  in  time  of  war  or  of  immediate  and  impending  public 
danger  in  which  private  property  may  be  impressed  into  the  public 
service  or  may  be  seized  or  appropriated  to  the  public  use,  or  may 
even  be  destroyed  without  the  consent  of  the  owner.  •  •  •  Where 
such  an  extraordinary  and  unforeseen  emergency  occurs  in  the 
public  service  in  time  of  war  no  doubt  is  entertained  that  the  power 
of  the  Government  is  ample  to  supply  for  the  moment  the  public 
wants  in  that  way  to  the  extent  of  the  immediate  public  exigency, 
but  the  public  danger  must  be  immediate,  imminent,  and  impending, 
and  the  emergency  in  the  public  service  must  be  extreme  and  im- 
perative and  such  as  will  not  admit  of  delay  or  a  resort  to  any 
other  source  of  supply.  •  •  •  Such  a  justification  may  be  shown, 
and  when  shown  the  rule  is  well  settled  that  the  officer  taking 
private  property  for  such  a  purpose,  if  the  emergency  is  fully 
proved,  is  not  a  trespasser,  and  that  the  Government  is  bound  to 
make  full  compensation  to  the  owner." 

Beasonable  Segrolations  to  Insure  Success  in  War. 

Distinct  from  such  requisitions  from  individuals  is  the  neces^ 
sary  regulation  of  the  use  of  property  to  secure  the  successful 
prosecution  of  the  war.  We  are  witnessing  a  new  phase  of  the 
^ercise  of  war  powers.  But  the  applicable  principle  to  deter- 
mine the  validity  of  such  action  is  not  new.    Even  in.  timet;  oi 
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peace  we  are  familiar  with  the  principle  of  regulation  which  ex- 
tends to  callings  ''affected  with  a  public  interest/'  The  Supreme 
Ck)urty  after  reviewing  the  decisions,  recently  said: 

/'They  demonstrate  that  a  business,  by  circumstances  and  its 
nature,  may  arise  from  private  to  be  a  public  concern,  and  be  sub- 
ject,  in  consequence,  to  governmental  regulation.  And  they  demon- 
strate •  •  •  that  the  attempts  made  to  place  the  right  of  pub- 
lic regulation  in  the  cases  in  which  it  has  been  exerted  and  of  which 
we  have  given  examples,  upon  the  ground  of  special  privilege  con- 
ferred by  the  public  on  those  affected,  cannot  be  supported.  The 
underlying  principle  is  that  business  of  certain  kinds  holds  such  a 
peculiar  relation  to  the  public  interest  that  there  is  superinduced 
upon  it  the  right  of  public  regulations."  (German  Alliance  Lisur- 
ance  Co.  v.  Kansas,  233  U.  S.,  411.) 

The  extraordinary  circumstances  of  war  may  bring  par- 
ticular businesses  and  enterprises  clearly  into  the  category  of 
those  which  are  affected  with  a  public  interest  and  which  de- 
mand immediate  and  thoroughgoing  public  regulation.  The  pro- 
duction and  distribution  of  foodstuffs,  articles  of  prime  necessity, 
those  which  have  direct  relation  to  military  efficiency,  those 
which  are  absolutely  required  for  the  support  of  the  people 
during  the  stress  of  conflict,  are  plainly  of  this  sort.  Reasonable 
regulations  to  safeguard  the  resources  upon  which  we  depend  for 
military  success  must  be  regarded  as  being  within  the  powers  con- 
fided to  Congress  to  enable  it  to  prosecute  a  successful  war.  In  the 
words  of  the  Supreme  Court : 

''It  is  well  settled  that  the  Constitution  is  not  self -destructive. 
In  other  words,  that  the  power  which  it  confers  on  the  one  hand  it 
does  not  immediately  take  away  on  the  other.''  (Billings  v.  United 
States,  232  U.  S.,  282.) 

This  was  said  in  relation  to  the  taxing  powers.  Having  been 
granted  in  express  terms,  the  court  held  it  had  not  been  taken 
away  by  the  due  process  clause  of  the  fifth  amendment.  As  the 
Supreme  Court  put  it  in  another  case  : 

"The  Constitution  does  not  conflict  with  itself  hf  conferring 
upon  the  one  hand  a  taxing  power  and  taking  the  same  power  away 
on' the  other  by  the  limitations  of  the  due  process  clause.''  (240 
U.S.,  24.) 


Digitized  by 


Google 


Why  BailroiacU  Demand  Federal  Incorporation.  25 

Similarly,  it  may  be  said  that  the  power  has  been  expressly 
given  to  Clongress  to  prosecute  war  and  to  pass  all  laws  which 
shall  be  necessary  and  proper  for  carrying  that  power  into  execu- 
tion. That  power  explicitly  conferred  and  absolutely  essential 
to  the  safety  of  the  nation  is  not  destroyed  or  impaired  by  any 
later  provision  of  the  Constitution  or  by  any  one  of  the  amend- 
ments. These  may  all  be  construed  so  as  to  avoid  making  the 
Constitution  self-destructive,  so  as  to  preserve  the  rights  of  the 
citizen  from  unwarrantable  attack,  while  assuring  beyond  all  hazard 
the  common  defense  and  the  perpetuity  of  our  liberties.  These  rest 
upon  the  preservation  of  the  nation. 


WHY  RAILROADS  DEMAND  FEDERAL 
INCORPORATION.^ 

By  Laurence  B.  Pinn.t 


Bailroads,  generally  speaking,  are  the  creatures  of  the  states. 
Their  charters  declare  that  they  are  public  highways  and  they 
exercise  governmental  functions,  being  endowed  with  the  right  of 
eminent  domain. 

Bailroads,  like  other  public  highways,  can  be  operated  in  two 
ways. 

First.  By  general  taxation;  providing  a  fund  to  acquire  the 
highway  and  collecting  tolls  or  taxes  for  proper  maintenance  and 
operation. 

Second.  By  granting  to  individuals  charters  which  privilege 
them  to  collect  sufficient  tolls  from  those  who  use  the  public  high- 
way to  maintain  and  operate  the  road  and  to  pay  a  fair  return  on 
the  private  capital  invested  in  the  construction  of  the  highway. 
This  is  commonly  known  as  the  tollgate  system,  which  is  analogous 
to  the  present  plan  of  operating  railroad  companies. 

Under  a  joint  resolution  of  Congress  a  general  investigation 
is  being  conducted  on  the  subject  of  railroads  by  a  special  C091- 


*Thls  article  was  written  some  time  ago  for  the  Kentucky  Law  Journal, 
.  but  because  of  the  delay  in  starting  the  present  volume  Mr.  Finn  has  furnished 
us  with  a  revised  copy.    We  sUfgest  a  comparison  of  parts  of  this  paper  with 
'that  of  James  PoynU  Nelson,  of  the  Chesapeake  ft  Ohio  Railway,  in  Kentucky 
Law  Journal.  Vol.  V..  No.  4.  ^ 

^   tSlmpson  County  Bar.   Franklin. .  Ky.    Chairman  of  the  Kentucky  Jtallroad 
Commission;  Prssldent  National  Assocuttlon  of  Railway  Commissioners  illM). 
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tnittoe  Df  the  Senate  and  House.  Before  this  committee  fhe  plans 
of  <irommon  carriers  have  been  disclosed.  Their  paramount  desire 
is  a  Federal  Incorporation  Act — supposedly  a  general  federal  i3tat- 
ute  under  which  all  railroad  corporations  shall  be  recreated— 
thus  surrendering  their  state  charters  and  thereby  being  relieved 
of  whatever  duties  or  restrictions  contained  in  the  constitutions 
and  laws  of  the  several  states  that  are  not  acceptable  to  the  car- 
riers. 

The  real  object  of  the  carriers  in  making  this  demand  is  sel- 
dom mentioned  and  not  generally  known.  This  article  proposes 
to  disclose  the  motive. 

The  representatives  of  carriers  claim  that  the  purpose  of  the 
plan  is  to  be  relieved  of  conflicting  state  laws,  as  well  as  the  con- 
flict which  they  allege  exists  between  the  state  and  federal  gov- 
ernments; the  catch  phrase  coined  for  the  occasion  being,  **We 
live  under  48  different  masters,  we  need  only  one.'* 

In  an  article  of  reasonable  length  it  will  be  impossible  to  ex- 
pose all  the  fallacies  of  railroad  representatives  advanced  in  sup- 
port of  their  plan.  Naturally  our  attention  should  be  directed 
largely  to  the  arguments  advanced  by  Col.  Alfred  P.  Thom,  the 
eminent  lawyer  representing  the  Railway  Executives'  Advisory 
Committee,  which  in  turn  represents  the  railroads  constituting  84 
per  cent,  of  all  railroad  mileage  in  the  nation.  To  this  affable 
and  persuasive  gentleman,  personally  known  to  practically  all  of 
the  Representatives  and  Senators  and  departments  of  the  federal 
government,  the  railroads  assigned  the  task  of  presenting  their 
plans  and  pleas  to  the  Senate  and  House  committee. 

Stenographic  reports  of  the  hearings  before  the  Joint  Com- 
mittee on  Interstate  and  Foreign  Commerce  have  been  printed  by 
the  department  at  Washington ;  and  a  synopsis  of  aU  the  testimoogr 
given  before  this  committee  has  been  issued  in  bulletins  compiled 
by  the  Railway  Executives'  Advisory  Committee.  Prom  these 
printed  documents  the  plans  of  the  carriers  are  accurately  obtained 
and  form  the  basis  for  this  discussion. 

To  justify  the  demands  of  common  carriers  for  a  Federal  In- 
corporation Act  many  imaginary  ills  are  alleged  from  which  the 
carriers  claim  they  should  be  relieved.  The  public  also  are  told 
tliat  ear  shortage,  inadequate  services  and  facilities  and  lack  of 
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nulnad  eonstnietion  are  all  due  to  ''the  dual  system  of  Kpda- 
taoa'')  and  like  the  patent  medicine  vendor,  who  guarantees  his 
drag  as  a  panacea  for  all  ills,  railroad  representatives  ofiFer  ''Fed- 
eral Incorporation"  as  a  remedy  for  all  complaints  registered  by 
the  general  public,  and  a  guarantee  to  railroad  capitalists  of  in- 
creased revenues  and  lower  taxes. 

From  the  widespread  nature  of  the  business  conducted  by  rail- 
roads, together  with  their  entangling  alliances  with  banks,  insure 
anee  companies  and  great  industrial  corporations,  assisted  by  a 
well  organized  press,  it  is  within  the  power  of  those  who  control, 
railroad  policies  to  create  conditions  affecting  the  welfare  of  the 
nation  and  then  use  the  resulting  effect  as  a  basis  for  demanding 
coveted  concessions  from  the  public.  Professor  Elliott  says  that 
those  whom  the  carriers'  business  affects,  counting  employees,  stock- 
holders, policyholders  in  companies  whose  assets  consist  of  rail- 
road securities,  etc.,  together  with  other  allied  interests,  comprise 
about  sixty  million  people.  Mr.  County,  vice  president  of  the  Penn- 
sylvania Railway  system,  estimates  the  number  at  fifty  millions. 
In  fact,  one  hundred  millions  of  people  are  vitally  affected  by  the 
conduct  and  business  of  the  railroads  of  this  country. 

The  Public  Interest  in  Fair  Railway  Rates. 

The  truth  is,  the  necessity  of  railroads  to  the  happiness,  con- 
venience and  commerce  of  the  country  has  not  yet  been  fully  real- 
ized and  their  relationship  to  the  public  is  frequently  misstated. 
"The  prosperity  of  the  railroads  and  the  prosperity  of  the  coun- 
try,'* said  President  Wilson,  "are  inseparably  connected."  Prop- 
erly interpreted,  this  statement  is  true ;  but,  when  misconstrued,  it 
ascribes  to  railroads  the  distinction  of  being  the  originators  of 
prosperity.  Prosperity  does  not  begin  or  end  with  the  prosperity 
of  common  carriers.  They  are  simply  the  thermometers  register- 
ing the  activity  of  business.  High  freight  rates,  which  create  a 
great  surplus  for  railroads,  do  not  create  prosperity  for  the  nation. 
The  exchange  of  commodities  creates  business.  As  this  exchange 
is  performed  through  the  service  of  railroads,  the  railroads'  busi- 
ness measures  the  prosperity  of  the  country. 

The  source  and  origin  of  prosperity  should  always  be  kept  in 
mind.    Like  all  things  constructed  it  must  have  a  foundation  and 
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no  iBtructure:  is  complete  without  a  superstructure.  The  toiling 
masses  are  the  foundation  of  prosperity.  Capital  assembled  or  con-- 
centrated  in  the  development  of  enterprises  is  the  superstructure. 
Capital  and  labor  both  have  their  proper  services  to  perform  and 
if  properly  applied  work  together  for  the  good  of  all  mankind ;  but  a 
wise  builder  considers  first  the  foundation.  Labor,  the  foundation  of 
prosperity,  produces  the  commodities.  By  the  exchange  of  these  com- 
modities  labor  receives'  its  reward.  Any  unecessary  burden  placed 
upon  the  exchange  deprives  labor  of  its  just  reward  and  destroys  the 
foundation  of  prosperity. 

The  functions  of  railroads  are  of  such  public  necessity  and 
prime  importance  that  business  adversity,  labor  disputes,  strikes, 
wars  and  famines  should  no  more  retard  the  wheels  of  transporta- 
tion than  should  such  calamities  retard  the  wheels  of  the  govern- 
ment. 

A  very  subtle  argument  was  made  by  Col,  Alfred  P.  Thom 
before  the  Senate  and  House  committees: 

''The  first  consideration  of  the  public/'  said  he,  ''is  to  obtain 
transportation  facilities.  What  the  cost  is,  is  in  reality  a  secon- 
dary consideration.  This  is  illustrated  by  the  sentiment  of  the 
country  last  summer  when  it  was  menaced  by  the  prospect  of  an 
entire  suspension  of  transportation  when  business  men  would  have 
been  willing  to  pay  almost  anything  to  get  their  goods  to  market.'^ 

Thus  the  railroad  representatives  would  have  the  public  con- 
sider the  cost  paid  for  transportation  from  the  same  standpoint 
that  a  drowning  man  would  estimate  the  price  of  a  fioating  log. 
Upon  such  an  occasion  the  value  of  the  log  could  not  be  estimated ; 
but  the  circumstances  should  neither  fix  the  customary  price  for 
logs,  nor  necessitate  the  conclusion  that  the  cost  of  lumber  was 
of  no  consequence  to  the  public. 

But  if  the  carriers  can  once  impress  the  public  that  transpor- 
tation charges  are  of  no  consequence  to  the  public  they  have  won 
their  case. 

In  fact,  a  few  large  shippers  declare  that  the  freight  rate  is 
of  no  consequence  to  them  so  long  as  they  are  placed  upon  an 
equality  with  their  competitors;  but  they  fail  to  catch  the  vision 
from  the  broader  standpoint  of  the  interested  public.    A  large 
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majori^  of  the  pnblio  neither  own  railroad  securities  nor  contract 
directly  for  transportation;  yet  their  interest  in  freight  rates  is  the 
all-important  feature  connected  with  this  great  question. 

The  public  buys  from  someone  who  pays  the  freight  The 
public  sells  to  someone  who  pays  the  freight.  When  the  public 
buys  from  the  man.  who  pays  the  freight,  the  freight  is  added; 
when  the  public  sells  to  the  man  who  pays  the  freight,  the  freight 
iff  deducted.  While  the  freight  rate  is  small  when  itemized  into 
individual  contributions,  it  must  be  remembered  that  one  hundred 
million  people  are  contributing  their  mite  to  the  success  of  various 
industries  and  public  undertakings  and  unless  these  mites  are  justly 
distributed  the  stream  of  wealth  will  be  diverted  from  its  natural 
flow.  The  coffers  of  some  industries  will  overflow  while  others 
will  be  empty.  As  drops  of  water  make  the  ocean  so  do  these 
mites  contributed  by  millions  of  people  create  a  sea  of  wealth  and 
the  inequitable  distribution  of  profits  is  the  source  of  all  our  eco- 
nomic ills.  Just  prior  to  the  European  war  railroad  securities  had 
absorbed  almost  one-sixth  of  the  accumulated  wealth  of  the  nation. 

Oonflioting  Laws. 

Characteristic  of  the  inaccurate  information  upon  which  the 
public  is  asked  to  make  up  its  mind  on  transportation  problems,  I 
quote  an  extract  from  an  article  in  the  Review  of  Reviews,  of  Sep- 
tember, 1914,  written  by  Mr.  Harrington  Emerson.  The  editor  of 
the  Review  of  Reviews  qualifies  Mr.  Emerson  as  authority  on  the 
subject,  by  stating  that  ''his  convictions  concerning  the  possibility 
of  efficient  organization  of  railroad  operations  have  been  given 
ihe  widest  publicity  by  Mr.  Brandeis.''  (Now  Justice  Brandeis  of 
the  Supreme  Court  of  the  United  States.)    Said  Mr.  Emerson: 

**The  question  as  to  the  necessity  or  desirability  of  all  tiie 
flood  of  restrictive  measures  that  have  become  laws  is  not  in- 
volved. The  burden  remains.  It  adds  to  the  expenses  when  loco- 
motives cannot  cross  a  state  line  or  when  the  equipment  of  a 
passenger  car  differs  in  every  state  through  which  the  car  runs. 
These  multitudinous  restrictions  have  the  same  general  effect  upon 
railroad  finances  that  the  hookworm  parasite  has  on  human  beings. 
One  hookworm  would  not  count,  a  hundred  thousand  are  deplet- 
ing," 
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As  chairman  of  the  Ck>mmittee  on  Stato  and  Fedttrftl  Lofeida^ 
tion  of  the  National  Association  of  Railway  Commis8ioneitf»  i  haT#^ 
concluded  a  thorough  investigation  of  all  the  state  laws  relat* 
ing  to  transportation  companies,  and  such  a  condition  as^  is  as- 
sumed by  the  statement  of  Mr.  Emerson  does  not  exist.  In  taot». 
the  Supreme  Court  of  the  United  States  in  the  case  of  the  Sontlt. 
Covington  &  Cincinnati  Street  Railway  Company,  Plaintiffs  in  Er- 
ror, vs  the  City  of  Covington,  decided  January  5,  1915,  expressly 
enunciates  principles  positively  prohibiting  such  a  condition  as  is 
described  by  Mr.  Emerson.  Note  this  extract  from  the  opinion  in 
speaking  of  a  city  ordinance  attempting  to  regulate  the  equipment 
of  a  street  car  company  which  served  both  Cincinnati,  Ohio,  and 
Covington,  Kentucky: 

''If  Covington  can  regulate  these  matters  Cincinnati  certainly 
can  and  interstate  business  might  be  impeded  by  conflicting  and 
varying  regulations  in  this  respect  with  which  it  might  be  impos- 
sible to  comply.  On  one  side  of  the  river  one  set  of  regulations 
might  be  enforced  and  on  the  other  side  quite  a  different  set  and 
both  seeking  to  control  a  practically  continuous  movement  of 
cars.'* 

As  was  said  in  Hall  vs.  DeCuir,  95  IT.  S.  485:  ''Commerce  can 
not  flourish  in  the  midst  of  such  embarrassments." 

As  the  Supreme  Court  has  held  that  state  laws  cannot  inters 
fere  with  interstate  commerce  by  unreasonable  rules  relating,  to 
the  physical  equipment  of  transportation  companies;  so  the  phan- 
tom, "that  locomotives  cannot  cross  state  lines"  and  that  "passen- 
ger coaches  differ  in  every  state  through  which  the  car  runs," 
vanishes. 

We  will  next  investigate  to  what  extent  state  regulation  of 
rates  affects  the  revenues  of  carriers. 

State  Regulation  of  Intrastate  Rates. 

It  must  be  borne  in  mind  that  the  rates,  subject  to  tho  unre- 
stricted regulation  of  the  several  states,  constitute  less  than  10 
per  cent,  and  possibly  not  more  than  5  per  cent,  of  the  total  amount 
of  business  done  by  common  carriers.  This  is  the  statement  of  rail- 
road representatives.     Therefore,  if  the  regulation  of  state  rates 
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<mxm^  4ia9.st^r,  ;this  disaster  is  the  result  of  state  commissiozis  re- 
ducing intrastate  rates  with  such  moderation  that  the  state  rates 
cannot  be  established  by  the  carriers  as  being  confiscatory;  for 
if  a  rate  is  reduced  so  low  that  it  is  confiscatory  the  courts  will 
set  it  aside.  Therefore,  only  non-confiscatory  rates,  established 
by  state  commissions  comprising  not  more  than  2l^  per  cent,  of 
the  carriers'  business  (for  more  than  50  per  cent,  of  the  state 
rates  are  voluntarily  established  by  carriers),  are  charged  with 
being  responsible  for  car  shortage,  inadequate  services  and  facili- 
ties  and  a  cessation  of  railroad  construction.  To  state  the  propo- 
sition refutes  the  claim. 

Some  More  of  Colonel  Thorn. 

An  impressive  statement  made  by  Colonel  Thom  in  his  argu- 
ment before  the  Senate  and  House  committees  and  frequently  re- 
peated in  his  public  addresses  and  magazine  articles  is  to  the 
effect: 

''That  the  present  system  of  governmental  regulation  of  com- 
mon carriers  had  its  genesis  in  the  abuses  of  the  past  and  is  based 
;on  the  principles  of  repression,  correction  and  punishment,  rather 
than  on  constructive  principles.  The  conflict  between  the  theory 
that  railroads  were  private  enterprises  and  the  theory  of  the  pub- 
lic character  of  the  instrumentalities  of  commerce  was  a  victory 
won  in  anger  and  the  terms  which  were  imposed  were  the  terms  of 
the  viistor  upon  the  vanquished.'' 

Tlie  terms  imposed  ''by  the  victor  over  the  vanquished/'  so 
dramatically  described  by  Colonel  Thom,  were  contained  in  the 
Interstate  Commerce  Act  of  April,  1887 ;  but  the  dramatic  effect  of 
the  statement  is  lost  by  being  unfortunately  staged ;  for  the  act  of 
1887  was  so  emasculated  by  the  federal  courts  that  it  necessitated 
the  comparatively  recent  amendments  of  the  Hepburn  Act  of  1906 
imd  Ite  'Maim-EUdtts  Act  of  1910  to  clothe  the  Interstate  Commerce 
ikmrnkmou  with  sufficient  authority  to  justify  its  existence  as  a 
mguiiitinc.hmrd. 

Bailroad  Ckmitmotion. 

£tate  regolatSoft  /of  eommon  carriers  has  been  charged  as  the 
direct  cause  of  a  lack  of  imilroad  constnietion.    From  Bnll^in 
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No.  2,  issued  by  the  Railway  EzecutiveB'  Advisory  Comsiitteey  we 
lift  the  following  extract: 

''Mr.  Thorn  showed  that  while  New  Jersey  has  31  miles  of 
railroad  per  100  square  miles  of  territory,  the  average  for  the 
United  States  is  only  8.53  miles,  and  in  Idaho  ther^  are  only  3.35 
miles  per  100  square  miles.  Pointing  to  a  large  map  of  Idaho,  he 
showed  the  territory  in  that  state  containing  a  vast  wealth  of  ag- 
ricultural and  mineral  lands  as  yet  untouched. 

**  'Less  than  33  per  cent,  of  the  resources  of  the  state  now 
have  railroad  facilities/  Mr.  Thom  said." 

All  such  statements  must  be  analyzed  with  their  relation  to 
the  demand  of  common  carriers,  to-wit:  The  elimination  of  state 
control  and  regidation;  for  conditions  complained  of  are  not  per- 
tinent, unless  they  are  the  result  of  "the  dual  system  of  regula- 
tion.'* 

Now,  Wyoming,  which  joins  Idaho,  is  one  of  the  states  that 
never  had  a  Railroad  Commission  until  1916 ;  and  which  has  never 
attempted  to  exercise  any  regulation  or  control  over  common  car- 
riers. Idaho  (with  state  regidation)  has  2,748  miles  of  railroad  and 
83,888  square  miles  of  territory;  while  Wyoming  (without  state 
regidation)  has  97,914  square  miles  of  territory,  and  only  1,820 
miles  of  railroad. 

Carriers  advertise  the  fact  that  in  1916  there  were  only  1,000 
miles  of  railroad  built  in  the  United  States.  K  this  is  true,  the 
state  of  California,  which  has  the  most  complete  and  effective  qrs- 
tem  of  state  regulation  of  any  state  in  the  nation,  can  claim  the 
credit  of  having  constructed  within  its  borders  one-fifth  of  the  en- 
tire mileage  built  in  the  United  States  in  the  year  1916. 

Insolvency  of  Railroads. 

The  carriers  have  widely  advertised  the  insolvency  of  the  rail- 
roads as  a  basis  for  demanding  the  elimination  of  state  regulation. 
Arguments  before  the  Senate  and  House  committees  and  articles 
in  newspapers  and  magazines,  friendly  to  railroad  companies,  pro- 
claim that  the  insolvency  of  the  railroads  of  the  country  is  con- 
clusive evidence  that  the  "dual  system  of  regulation''  must  cease 
'  and  that  freight  rates  must  be  increased. 
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On  June  30,  1915  (the  latest  statistical  reports  available),  85 
railroads,  representing  23,834  miles  of  road,  were  in  the  hands  of 
the  receiver.  The  total  railroad  mileage  in  the  United  States  is 
about  253,000.  Some  of  these  roads  which  are  in  the  hands  of 
the  receiver  have  been  investigated  and  the  cause  of  their  insol- 
vency exposed;  notably  the  Rock  Island  with  5,366  miles  and  the 
Frisco  with  3,522  miles  of  road.  These  two  roads,  comprising  one- 
third  of  the  mileage  of  the  insolvent  railroads  in  the  United  States, 
met  their  disaster  under  such  circumstances  that  the  public  con- 
science was  shocked  by  the  exposure  of  the  fraud  and  corruption 
which  brought  about  their  ruin. 

No  railroad  representative  can  cite,  or  has  cited,  to  a  single 
road  that  is  now  in  the  hands  of  the  receiver  in  which  a  public  in- 
vestigation was  held  where  any  testimony  was  produced  to  the 
effect  that  the  insolvency  of  the  road  was  due  to  state  or  federal 
regulation  or  control.  The  two  largest  roads  in  the  hands  of  the 
receiver  above  mentioned  became  insolvent  manifestly  from  lack  of 
governmental  regulation  and  supervision. 

Of  the  85  roads  in  the  hands  of  the  receiver  there  are  55, 
each  of  which  is  less  than  100  miles  in  length.  If  to  the  roads  above 
mentioned,  there  is  added  the  mileage  of  the  Pere  Marquette* 
(1,792)  which  had  issued  $28,500,000  in  stocks,  common  and  pre- 
ferred, and  which  in  addition  thereto  had  created  an  indebtedness 
of  $90,854,809  at  the  time  it  went  into  the  hands  of  the  receiver; 
and  the  mileage  of  the  Chicago  &  Eastern  Illinois  Railroad  Company 
(1,005)  which  had  outstanding  common  and  preferred  stocks  ,of 
$25,817,800  and  had  incurred  an  indebtedness  of  $70,072,200  at  the 
time  it  went  into  the  hands  of  the  receiver ;  and  the  mileage  of  the 
Wabash  Railroad  Company  (1,951)  which  had  outstanding  common 
and  preferred  stock  of  $92,400,427  and  had  incurred  an  indebted- 
ness of  $126,110,107  at  the  time  it  went  into  the  hands  of  the  re- 
ceiver; and  the  mileage  of  the  Western  Pacific  Railroad  Company 
(942)  which  had  issued  common  and  preferred  stock  to  the  amount 

*The  Interstate  Commerce  Commission  has  concluded  its  report  concerning 
the  failure  of  the  Pere  Marquette.  The  report  is  a  strong  indictment  against 
the  financiers  who  made  the  consolidation  with  the  C.  H.  ^  D.  pnd  thereafter 
unloaded  on  the  B.  O.  at  a  loss  of  fifteen  million  nine  hundred  thousand,  not- 
wlthstandinfir  the  fact  that  the  company's  comptroUer  disclosed  its  ''hopeless 
condition."  It  was  the  aim  of  Morgran  A  Comoanv  to  show  t*»at  they  "did 
not  know**  the  actual  cond*tlon  of  the  C.  H.  &  D.;  but  the  commission's  report 
disposes  of  the  Morran  contention  in  the  followinsr  statement:  "We  have  stated 
in  detail  the  many  facts  of  record  to  the  contrary." 
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of  $75,000,000  and  had  incurred  an  indebtedness  of  $92,923,370  at 
the  time  it  went  into  the  hands  of  the  receiver  j  we  find  that  only 
23  roads  will  remain,  representing  7,178  miles.  The  success  of  a 
short-line  road  usually  depends  upon  its  contract  with  the  trunk 
line  with  which  it  connects,  hence  the  receivership  of  so  many 
of  the  short-line  roads.  With  this  record  can  **the  dual  system  of 
regulation"  be  charged  with  the  insolvency  of  the  roads  in  the 
hands  of  the  receivers? 

The  Revenues  of  the  Carriers. 

In  Colonel  Thom's  statement  before  the  joint  committee  of 
Congress  his  attitude  concerning  freight  rates,  as  the  subject  re- 
lates to  the  demand  of  common  carriers  to  be  relieved  from  state 
regulation  and  control,  is  not  quite  clear.  Prom  Bulletin  No.  6 
we  lift  the  following  extract  taken  from  Mr.  Thom's  statement: 

"Not  one  cent  of  revenue  is  to  come  to  the  railroads  from 
this  investigation.  This  is  not  a  rate  hearing.  This  is  a  question 
whether  you  are  to  allow  a  reorganization  that  will  allow  us  to  meet 
unprosperous  years  as  well  as  the  prosperous.  We  ought  not  to 
wait  for  a  time  of  disaster  to  seek  a  method  of  relief  from  dis- 
aster.'* 

Prom  Bulletin  No.  3  we  take  the  following : 

"We  all  know,"  said  Colonel  Thom,  "that  the  courts  have 
been  full  of  cases  where  state-made  systems  of  rates  have  been 
attacked  because  the  railroads  regarded  that  they  did  not  escape 
the  line  of  confiscation,  but  that  they  were  actually  confiscatory 
in  their  character.  We  all  recognize  the  fact  that  the  cases  which 
have  charged  confiscation  in  this  country  have  been  almost  en- 
tirely cases  in  regard  to  state-made  systems  of  rates  and  seldom 
in  regard  to  nation-made  systems." 

The  Carriers'  Shell-Oame. 

For  a  definition  of  shell-game  the  reader  is  referred  to  Web- 
ster. Its  victims  are  secured  by  the  apparent  fairness  of  the  game, 
but  the  ball  is  always  under  the  other  shell,  to  the  profit  of  the 
operator.  Through  the  skill  of  the  best  talent  obtainable  the  rail- 
roads' pleas  to  the  public  are  always  plausible,  assuming  their 
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statements  to  be  correct.  Nevertheless,  if  the  facts  develop  a  con- 
trary premise  they  still  insist  upon  the  same  conclusion,  to-wit: 
That  freight  rates  should  be  raised.  As  in  the  shell-game,  it  does  not 
matter  which  shell  you  choose,  you  lose.  So  with  the  railroads,  it 
does  not  matter  what  facts  are  developed,  rates  should  be  raised. 

Just  prior  to  the  European  war  the  Eastern  carriers  made  a  de- 
mand before  the  Federal  Commission  for  an  increase  in  freight 
rates  based  upon  the  allegation  that  they  needed  more  revenue  to 
purchase  sufficient  equipment  to  handle  the  enormous  business 
which  the  growing  commerce  of  the  country  required.  Their  de- 
mands did  not  meet  with  success.  Within  a  short  time  thereafter 
the  European  war  arose  and  their  demands  were  renewed,  based 
upon  the  allegation  that  business  depression  created  by  the  war 
had  stopped  traffic  and  depleted  their  revenues.  Thus  we  see  the 
carriers  alleging  that  they  had  too  much  business;  subsequently, 
that  they  had  too  little  business ;  and  yet  both  allegations  resulted 
in  the  same  demand  for  an  increase  in  freight  rates.  Their  second 
demand  proved  quite  profitable;  but  was  granted  under  condi- 
tions aptly  described  by  Commissioner  Clements  in  his  dissenting 
opinion  found  in  Volume  32,  page  337,  Interstate  Commerce  Com- 
mission Reports: 

**I  am  not  aware  of  any  prior  case  in  which  this  Commission, 
or  any  court,  has  held  that  the  need  by  a  carrier  of  money  was  of 
itself  proof  of  the  reasonableness  of  a  specific  rate,  or  body  of  rates, 
increased  to  meet  such  need.  The  Commission  has  repeatedly  held 
that  the  commercial  necessities  or  interests  of  a  particular  shipper, 
community,  or  kind  of  industry,  considered  alone,  afford  no  basis 
for  the  reduction  of  rates,  and  that  it  cannot  in  any  case  reduce  the 
same  except  upon  an  affirmative  showing  of  unreasonableness,  after 
full  hearing.  In  any  considerable  group  of  carriers  there  are  prop- 
ably  always  some  that  are  in  need  of  more  money  than  they  earn, 
when  such  need  is  tested  by  their  obligations,  or  the  disposition  of 
the  proceeds  thereof.  If  the  basis  of  the  conclusions  of  the  ma- 
jority of  the  Commission  sanctioning  these  rates  in  trunk  line  ter- 
ritory is  sound,  and  points  to  the  rule  of  action  for  the  future, 
the  burden  placed  by  the  law  upon  the  carriers  to  justify  increases 
in  rates  is  indeed  made  light  and  easy  to  carry,  especially  when  by 
concerted  action  a  group  of  carriers,  some  strong  and  some  weak, 
simultaneously  propose  to  increase  the  great  body  of  their  rates. 

**If  the  legislative  authority  of  the  Commission  is  as  broad  and 
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unrestricted  as  this,  then  I  must  confess  that  I  have  gravely 
misunderstood  the  limitations  upon  our  statutory  authority  as 
well  as  the  constitutional  power  of  Congress  to  delegate  its  leg- 
islative power/' 

The  Prosperity  of  the  Carriers. 

The  prosperity  of  common  carriers  is  eloquently  proclaimed 
by  the  following  table  which  shows  the  incomes  available  for  divi- 
dends  earned  by  the  railroads  named  in  the  fiscal  years  of  1915 
and  1916: 

Union  Pacific,  1915,  11%.  1916,  15.65%. 

This  road  has  11  masters ;  it  runs  through  10  states. 

Southern  Pacific,  1915,  7.2%.  1916, 11%. 

This  road  has  9  masters ;  it  runs  through  8  states. 

Atchison,  1915,  9.2%.  1916,  12.3%. 

This  road  has  14  masters ;  it  runs  through  13  states. 

Northern  Pacific,  1915,  7.58%.  1916, 10.47%. 

This  road  has  8  masters ;  it  runs  through  7  states. 

Chicago  &  St.  Paul,  1915,  7.71%.  1916,  11.97%. 

This  road  has  12  masters ;  it  runs  through  11  states. 

North  Western,  1915,  7.55.%.  1916,  11.4%. 

This  road  has  8  masters ;  it  runs  through  7  states. 

The  **Soo  Line,"  otherwise  known  as  the  Minneapolis,  St. 

Paul  &  Sault  Ste  Marie  Railway, 

1915,  7.87%.  1916,  16.3%. 

This  road  has  11  masters ;  it  runs  through  10  states. 

Illinois  Central,  1915,  6.27%.  1916, 10.8%. 

This  road  has  14  masters ;  it  runs  through  13  states. 

L.  &  N.,  1915,  6.8%.  1916,  19.4%. 

This  road  has  13  masters ;  it  runs  through  12  states. 

Pennsylvania,  1915,  8.5%.  1916,  11%. 

Thjs  road  has  14  masters ;  it  runs  through  13  states  and  the  District 

of  Columbia. 

This  list  could  be  multiplied  indefinitely  showing  the  enor- 
mous surplus  available  for  dividends  earned  by  the  railroads  of 
the  country  under  **the  dual  system  of  regulation,'*  concerning 
which  they  complain. 

A  recent  daily  paper  publishing  the  business  outlook  of  the  coun- 
try received  a  telegram  from  New  York  containing  the  following 
letter: 
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'^Consideriiig  the  tremendous  gross  and  net  earnings  of  the 
railroads  it  seems  little  short  of  malicious  towards  the  stockhold- 
ers the  way  railroad  managers,  backed  up  by  some  newspapers,  try 
to  destroy  the  market  for  railroad  securities  in  order  to  influence 
by  outward  show  the  Interstate  Commerce  Commission  into  giving 
higher  rates  to  the  roads. 

^'Judged  not  by  any  off  month  but  by  earnings  over  several 
months,  the  railroads  are  making  more  net  profits  than  many  other 
lines  of  business. '* 

The  FnB-Orew  Law. 

While  many  generalities  are  indulged  in  by  the  representatives 
of  carriers  alleging  disaster  to  railroad  companies  as  a  result  of 
state  control,  but  one  state  law  has  been  specified  and  criticized  as 
contributing  to  this  alleged  condition.  We  lift  an  extract  from  the 
second  page  of  Bulletin  No.  3,  issued  November  25,  1916,  by  the 
Railway  Executive's  Advisory  Committee,  which  contains  the  fol- 
lowing statement  from  Colonel  Thom : 

"EXTRA  CREW"  LAWS  COST  $1,700,000  A  TEAR. 

"The  action  of  the  states  of  Pennsylvania  and  New  Jersey  in 
passing  'extra  crew'  laws  was  mentioned  as  a  further  example  of 
burdens  imposed  by  state  legislation  upon  the  commerce  of  other 
states. 

"The  results  of  the  action  of  New  Jersey  and  Pennsylvania,*' 
said  Mr.  Thom,  "is  to  impose  an  annual  charge  upon  the  railroads 
amounting  to  $1,700,000  a  year,  which  is  interest  at  5  per  cent,  on 
$34,000,000.  The  commerce  of  those  states  does  not  pay  that  charge. 
It  pays  only  their  proportion  of  it.  The  commerce  of  Ohio,  Indiana, 
and  Illinois  and  of  Delaware,  Maryland,  and  West  Virginia  is 
called  upon  to  contribute." 

It  must  be  kept  in  mind  that  this  criticism  of  the  authority  of 
the  states  to  pass  a  full-crew  law,  as  it  relates  to  the  plans  of  the 
railroads,  carries  with  it  the  presumption  that  by  a  Federal  Incor- 
poration Act  either  the  Federal  Commission  or  Congress  will  re- 
peal such  laws;  and  that  the  carriers  will  be  privileged  to  operate 
trains  with  whatever  crews  they  please. 

When  the  President  was  Governor  of  New  Jersey  in  1912  he 
urged  the  legislature  to  pass  a  full-crew  law  in  the  following  mes- 
sage: 
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"I  recommend,  moreover,  the  passage  at  an  early  date  of  an 
act  requiring  railroads  operating  in  this  state  to  provide  their  trains 
with  adequate  crews.  Our  sister  state  of  Pennsylvania  has  adopted 
legislation  of  this  kind  and  the  railways  whose  lines  cross  Pennsyl- 
vania into  New  Jersey  actually  carry  full  crews  to  the  border  of 
this  state  and  then  send  their  trains  on  through  New  Jersey  with 
diminished  crews,  to  the  jeopardy,  as  I  believe,  of  life  and  property, 
requiring  more  of  the  small  crew  than  it  can  safely  and  thorouglily 
do/' 

Li  the  state  of  Pennsylvania  the  railroads  succeeded  in  having 
the  legislature  repeal  the  full-crew  law.  Governor  Martin  G. 
Brumbaugh  gave  the  following  reasons  for  vetoing  **the  repealer": 

''There  has  been  much  discussion  of  this  bill.  An  extensive 
and  systematic  publicity  campaign  was  inaufrurated  to  secure  its 
passage.  The  members  of  the  legislature,  so  they  inform  me,  were 
subjected  to  the  pleadings  of  a  large  and  persistent  lobby  until  the 
bill  had  passed.  Thousands  of  letters  and  other  literature  came  to 
them  and  to  the  Executive.  Employees  in  the  office  of  one  corpora- 
tion stated  to  me  frankly  that  they  were  very  anxiously  working 
for  the  repealer  because  as  one — their  spokesman — put  it,  *If  we 
help  the  company  get  this  repealer  we  will  get  an  increase  of  sal- 
ary.' 

*'A11  the  discussion  of  this  question  seemed  to  indicate  to  the 
public  mind  that  there  are  now  under  law  a  great  army  of  unnec- 
essary employees  carried  on  the  trains.  As  a  matter  of  fact,  there 
is  only  one  additional  employee  required  by  the  present  law  above 
the  number  necessarily  and  willingly  carried  by  the  company.  This 
one  extra  man  had  caused  all  this  discussion  and  legislation.  To 
this  statement  the  companies  assent  quite  as  freely  as  do  the  em- 
ployees. This  one  man  is  then  the  significant  factor.  The  compa- 
nies assert  that  he  is  not  needed;  the  employees  assert  that  he  is. 

**  Within  one  year  the  railroad  companies  secured  an  increased 
freight  rate  by  action  of  the  Interstate  Commerce  Commission.  A 
potential  argument  of  the  companies  for  this  increase  was  the  fact 
that  the  full-crew  law  added  to  the  expense  of  operating  their  ser- 
vice. They  had  scarcely  secured  the  increased  rate  until  steps  were 
taken  to  repeal  the  law  requiring  this  full  crew." 

Arkansas,  Arizona,  California,  Indiana,  Maine,  Maryland,  Mas- 
sachusetts, Nebraska,  New  Jersey,  New  York,  North  Dakota,  Ohio, 
Oregon,  Pennsylvania,  South  Carolina,  Texas,  Washington  and 
Wisconsin  have  passed  laws  providing  for  a  sufficiency  of  crews. 
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Full-Crew  Law  An  Asset,  Not  a  Liability. 

In  New  York  the  full-crew  law  became  operative  in  1914.  The 
nnmber  of  accidents  in  the  year  1913,  prior  to  the  enactment  of 
the  full-crew  law,  amounted  to  7,626.  In  1915,  the  accidents  were 
reduced  to  4,981.  In  1913,  51  passengers  were  killed;  in  1915,  9. 
In  1913,  there  were  1,748  passengers  injured;  in  1915,  only  833. 
The  number  of  employees  killed  in  1913  were  250;  in  1915,  142. 
The  number  of  employees  injured  in  1913  were  3,760;  in  1915, 
2,114. 

If  the  average  damage  paid  to  each  passenger  injured  amounted 
to  $500,  and  the  number  was  reduced  by  915,  the  sum  saved  would 
amount  to  $457,500.  If  the  employees  killed  were  reduced  by  108, 
and  $4,000  are  allowed  in  each  case  on  the  basis  of  the  Working- 
men's  Compensation  Law  as  damages  for  the  death  of  each  em- 
ployee, the  amount  saved  would  amount  to  $432,000.  Injured  em- 
ployees were  reduced  by  the  number  of  1,616;  allowing  $500  for 
each  injured  employee,  the  sum  saved  would  amount  to  $808,800, 
making  a  total  saving  in  the  items  mentioned  of  $1,897,500,  not 
counting  the  amount  of  property  saved  by  eliminating  railroad  ac- 
cidents. 

The  Public  Service  Commission  of  the  Second  District  of  New 
York  in  their  Ninth  Annual  Report  state  in  connection  with  this 
reduction  of  deaths  and  accidents, 

*'That  a  small  part  of  this  reduction  is  not  attributable  to  the 
decreased  train  mileage,  but  rather  to  increased  efficiency  and 
watchfulness  of  employees." 

Thus  we  have  overwhelming  evidence  that  the  one  state  policy 
which  is  most  criticized  is  essential;  that  the  President  has  advo- 
cated it  and  that  it  results  in  economy  to  the  carriers  and  saves 
many  lives. 

The  Press. 

The  facts  about  railroads  do  not  reach  the  public.  Through  a 
well  organized  press  bureau  only  such  information  as  the  carriers 
wish  receives  general  circulation.  On  April  1,  1914,  Hon.  A.  H. 
Smith,  president  of  the  New  York  Central  Railway  Company,  tes- 
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tified  before  the  Literstate  Commerce  Commission  in  behalf  of  the 
Eastern  roads  favoring  a  5  per  cent,  increase  in  freight  rates.  The 
carriers  were  endeavoring  to  create  the  belief  in  the  minds  of  the 
public  that  the  railroads  were  sorely  pressed  for  revenues.  The 
transcript  of  the  record  shows  the  following  questions  and  an- 
swers : 

Q.  Can  you  name  one  year  when  your  corporate  income  above 
all  fixed  charges  and  above  all  operating  expenses  was  as  great  as 
the  year  1913  aside  from  the  single  year  1910  T 

Mr.  Smith.    No. 

Q.  Is  your  net  operating  revenue  average  during  the  past 
five  years  higher  or  lower  than  the  average  for  the  preceding  five 
years T 

Mr.  Smith.  55  and  72.  The  first  was  55  millions  and  the  sec- 
ond 72  millions. 

Q.  Was  your  average  net  corporate  income  greater  in  the 
latter  five  year  period  or  the  former  T 

Mr.  Smith.    23  millions  and  33  millions  in  round  figures. 

Q.    Greater  in  the  latter  five  year  period? 

Mr.  Smith. '  Yes,  sir. 

Q.  Was  not  the  percentage  of  your  return  on  your  capital  dur- 
ing the  latter  five  .year  period  greater  than  during  the  former  five 
year  period? 

Mr.  Smith.    Yes,  sir. 

Q.  This  Commission,  the  Interstate  Commerce  Commission,  has 
unanimously  held  in  the  1910  hearing  that  if  a  company  was  able 
to  pay  all  of  its  fixed  charges,  all  of  its  operating  expenses  and 
all  of  its  taxes  and  then  have  ly^  per  cent,  above  all  these  charges 
on  its  outstanding  capital  that  ought  to  be  adequate.  Your  atten- 
tion is  called  to  the  fact  that  your  average,  7.93,  is  higher  than  the 
Commission  held  to  be  adequate.  Second,  that  the  next  five  year 
average  from  1908  to  1912  shows  there  was  an  increase  of  30  per 
cent.,  the  average  being  9.33  per  cent.,  and  lastly,  I  call  your  at- 
tention to  the  fact  that  the  profit  on  the  outstanding  capital  stock 
in  1913  was  11.8  per  cent. 

Mr.  Smith.    Yes,  I  think  it  would  be  fair  to  take  the  average* 

Notwithstanding  this  testimony,  on  April  2,  1914,  the  public 
received  the  impression  of  Mr.  Smith's  testimony  created  by  the  fol- 
lowing newspaper  notices : 

New  York  World,  April  2  (Headline)—*'  *Ck)iiig  to  the  Devil 
Fast^'  says  head  of  New  York  Central.    President  Smith  Asserts 
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Income  of  Road  Decreased  Three  Million  in  1913  Despite  Big  Rev- 
enues/' 

Special  to  the  World,  Washington,  April  1. — **  'As  I  See  It 
We  Are  Going  to  the  Devil  as  Fast  as  We  Can.'  This  was  the 
statement  made  to  members  of  the  Interstate  Commerce  Commis- 
sion today  by  A.  H.  Smith,  President  of  the  New  York  Central." 

New  York  Times,  April  2  (Headline) — ''Rate  Decision  Likely 
This  Month.  Rapid  Progress  by  Interstate  Board  in  Hearings  on 
Five  Per  Cent.  Increase  Plea.  New  York  Central's  Plight: — *We 
Are  Going  to  the  Devil  as  Fast  as  We  Can,'  President  Smith  As- 
serts." 

To  the  same  effect  are  telegrams  from  Washington  published 
in  Philadelphia,  Baltimore  and  many  other  newspapers  in  the  cities 
of  the  country.  Thus  we  see  the  press  of  the  nation  giving  wide- 
spread publicity  to  a  statement  of  the  president  of  the  New  York 
Central  Railroad  Company  that  "we  are  going  to  the  devil";  but 
not  mentioning  the  fact  that  his  company  had  earned  more  than 
11  per  cent,  upon  its  capital  stock  after  paying  all  outstanding 
charges. 

Now,  while  the  statement  of  President  Smith  might  have  been 
literally  true,  the  news  items  created  the  impression  that  the 
president  of  the  New  York  Central  was  speaking  figuratively  of 
the  railroads. 

The  Real  Motive  Behind  Federal  Incorporation  Is  To  Protect 
Fictitious  Values. 

The  Boston  News  Bureau  of  September  14,  1915,  carried  an 
article  dated  Washington,  which  indicates  the  gigantic  efforts  put 
forth  by  the  carriers  to  influence  the  congressional  committee  to 
favor  a  Federal  Incorporation  Act: 

*' Every  class  of  citizen  doing  business  with  the  railroads  of 
the  country  will  be  represented  before  the  joint  Congressional 
Committee  charged  with  investigation  of  railroad  legislation.  Rep- 
resentatives of  the  railroads  today  began  a  systematic  round-up 
of  prospective  witnesses.  Agents  of  the  road,  under  direction  of 
the  legal  advisers  of  the  Railway  Executives'  Advisory  Committee, 
started  to  comb  the  country  for  representative  bankers,  shippers, 
commercial  organization  officials  and  railroad  men.  J.  P.  Morgan 
will  head  the  bankers  who  will  submit  their  views  to  the  commit- 
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tee,  and  he  will  be  accompanied  by  half  dozen  of  Wall  Street  *8 
biggest  men  who  deal  in  the  securities  of  the  roads.  The  railroads 
likewise  expect  to  produce  bankers  from  various  small  towns 
throughout  the  country  to  give  their  views  on  railroad  finance." 

Thus  we  see  that  it  is  Wall  Street's  interest  in  the  securities 
of  railroads  that  is  the  paramount  issue.  It  becomes  acute  at  this 
particular  time,  in  view  of  the  fact  that  the  Literstate  Commerce 
Commission  is  about  to  establish  certain  principles  in  fixing  the 
value  of  the  railroad  companies  of  the  nation,  at  which  task  they 
are  now  engaged.  If  the  railroads  are  successful  in  contending  for 
an  ** unearned  increment  value,"  then  their  outstanding  stocks  and 
bonds  may  not  exceed  such  an  estimated  value  of  the  carriers' 
property;  but  such  a  strong  attack  has  been  made  against  such  an 
absurd  element  of  value  that  the  fictitious  securities  which  have 
been  issued  by  common  carriers  are  dangerously  threatened. 

There  are  at  least  thirteen  states  with  constitutions  and  laws 
which  provide  in  substance, 

''That  no  corporation  shall  issue  stocks  or  bonds  except  for  an 
equivalent  in  money  paid,  or  labor  done,  or  property  actually  re- 
ceived and  applied  to  the  purposes  for  which  such  corporation  was 
created;  and  neither  labor  nor  property  shall  be  received  in  pay- 
ment of  stocks  or  bonds  at  a  greater  value  than  the  market  price 
at  the  time  such  labor  was  done  or  property  delivered ;  and  all  fic- 
titious increase  of  stock  or  indebtedness  shall  be  void."* 

Idaho,  Illinois,  Missouri,  Nebraska,  Pennsylvania,  South  Car- 
olina, South  Dakota,  Utah,  Washington,  West  Virginia,  Wisconsin 
and  Kentucky  are  some  of  the  states  whose  laws  provide  **that  all 
fictitious  increase  or  issue  of  stock  or  indebtedness  by  railroad  cor- 
porations shall  be  void." 

As  practically  all  of  the  great  railroad  corporations  are  char- 
tered under  state  laws  which  provide  "that  railroad  companies  are 
public  highways  and  common  carriers,"  and  **that  the  fictitious 
issues  of  stocks  and  bonds  are  void,"  the  threatened  crisis  causes 
Wall  Street  and  the  railroad  companies  to  be  insistent  upon  a 
policy  which  will  privilege  common  carriers  to  surrender  their 
present  charters  and  take  out  a  new  lease  on  life  under  a  Federal 


•Section  193,   Constitution  of  Kentucky. 
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Incorporation  Act.  Millions  of  dollars  already  have  been  spent  in 
making  a  valuation  of  the  physical  property  of  common  carriers  and 
the  expenditure  of  such  enormous  sums  would  not  have  received  the 
approval  of  the  public  unless  the  public  had  been  assured  of  some 
worthwhile  results. 

The  people  have  a  right  to  expect  and  the  carriers  have  a  right 
to  apprehend  that  the  Democratic  party  will  use  the  valuation  of 
the  common  carriers  as  a  means  of  eliminating  the  fictitious  and 
fraudulent  issues  of  stocks  and  bonds.  The  platform  upon  which 
President  Wilson  was  elected  in  1912  declared: 

**We  pledge  our  party  to  secure  the  Interstate  Commerce  Com- 
mission the  power  to  value  the  physical  property  of  the  railroads." 

The  Presidential  Campaign  Book  on  page  275  declared : 

''That  there  were  nine  billion  five  hundred  millions  of  water 
in  the  stocks  and  bonds  of  the  railroad  companies." 

Other  extracts  from  the  article  contained  in  the  Campaign 
Book  read  as  follows : 

''Reference  to  railroad  over-capitalization  has  about  the  same 
effect  upon  railroad  presidents  as  a  red  flag  has  upon  an  angry 
bull.  No  other  charge  has  drawn  from  them  such  instant  and 
fiery  denial." 

"Who  gets  all  this  money T  The  railroad  presidents  would  have 
you  believe  the  widows  and  orphans  are  the  chief  beneficiaries. 
That  is  buncombe  burlesque  and  rot!  The  Morgans,  Harrimans 
Hills,  Vanderbilts,  Rockefellers,  and  men  of  their  stamp  are  the 
real  plum  pickers." 

Thus  read  some  of  the  extracts  from  the  Campaign  Book  of  1912 
which  is  stamped  with  the  approval  and  signature  of  the  present 
President  of  the  United  States. 

As  an  evidence  of  how  the  chief  representative  of  the  common 
carriers  views  the  adjustment  of  stocks  and  bonds  issued  by  com- 
mon carriers  to  the  real  value  of  railroad  companies,  I  quote  the 
following  from  the  testimony  of  Colonel  Thom,  found  in  Part  7, 
page  399,  Hearings  Before  the  Joint  Sub-committee  on  Interstate 
and  Foreign  Commerce,  issued  December  2,  1916: 
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"Now,  I  say  the  reason  why  you  cannot  adapt  the  capitaliza- 
tion to  value  unless  it  is  done  already  by  the  correspondence  be- 
tween the  two  is  because  you  would  be  undertaking  a  task  which 
would  result  in  the  financial  ruin  of  the  world.  You  would  be  try- 
ing to  take  hold  of  values  which  had  been  bought  and  had  been  dis- 
tributed among  the  innocent,  investing  public  and  trying  to  affect 
those  values,  and  you  cannot  do  it  by  the  power  of  government 
without  an  upheaval  that  it  is  not  in  the  power  of  government  to 
stem.'* 

Thus  the  real  purpose  of  a  Federal  Incorporation  Act  is  ex- 
posed ;  and  while  these  fictitious  stocks  and  bonds  have  been  issued 
in  plain  violation  of  the  fundamental  laws  of  the  states  under  which 
the  carriers  operated,  an  argument  as  old  as  the  Imperial  Republic 
of  Rome  is  advanced  in  defense  of  the  lawless  policy  of  common 
carriers. 

There  was  an  old  Licinian  law  in  the  days  of  the  Imperial  Re- 
public of  Rome  which  required  that  the  lands  of  Italy  should  be 
cultivated  by  free  labor  and  not  by  slaves ;  and  that  no  one  should 
own  over  500  jugera  (acres)  of  land.  Under  the  influence  of  plu- 
tocracy it  had  not  been  enforced.  All  attempts  to  restore  the  law 
had  been  defeated  by  the  combined  power  of  the  privileged  class. 
Tiberius,  one  of  the  Gracchi,  was  elected  a  tribune  of  the  people 
and  he  set  about  to  revive  the  Licinian  law.  The  arguments  favor- 
ing its  restoration  were  unanswerable  except  in  this  particular,  to- 
wit:  The  law  had  been  allowed  to  become  a  dead  letter  and  its 
restoration  would  work  hardships  on  the  present  owners  of  the 
land.  The  patricians  argued,  '*We  have  inherited  these  lands 
from  our  fathers  and  grandfathers."  The  great  Roman  tribune^ 
Tiberius,  answered,  **Your  fathers  and  grandfathers  never  owned 
them.'' 

When  it  became  evident,  however,  that  the  privileged  class 
were  about  to  lose,  they  became  desperate  and  resorted  to  their 
usual  tactics  of  bribery.  They  suborned  Octavius,  one  of  the  tri- 
bunes, to  veto  the  measure  proposed  by  his  colleagues.  Thus  it 
always  has  been  that  the  privileged  class  seem  to  have  no  con* 
science  on  the  subject  of  their  privilege.  History  does  not  record 
one  single  instance  in  which  plutocracy  intrenched  by  precedent 
or  custom  have  ever  voluntarily  made  restitution  to  society  of  the 
rights  which  they  have  despoiled. 
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The  iron  jaws  of  greed  once  clinched  upon  a  privilege  never 
relax  until  loosened  by  the  resistless  power  of  the  people. 


SOME  THOUGHTS  ON  SECTION  606  OF  THE  CIVIL 

CODE. 

By  Lillard  Carter* 


Evidence  has  been  defined  as  the  means  by  which  disputed 
facts  in  litigation  are  determined.  We  may  go  further.  It  is  the 
only  means  provided  by  law  by  which  disputed  facts  may  be  de- 
termined. The  provisions  of  the  Kentucky  code  limiting  testimony 
are  so  narrow  and  rigid  that  it  is  often  difficult  for  the  judge  and 
jury  to  ascertain  the  facts.  The  facts  involved  are  so  hedged  about 
by  code  provisions  that  all  the  truth  frequently  cannot  be  told,  and 
only  a  very  imperfect  presentation  of  the  facts  involved  can  be 
made. 

The  law  of  evidence,  like  substantive  law,  has  been  the  product 
of  a  very  slow  evolution,  changing  from  time  to  time  to  meet  the 
new  conditions  incident  to  the  slow  and  continuous  development 
of  the  Anglo-Saxon  race.  And  in  this  we  have  come  far.  It  is  a 
far  cry  from  a  trial  by  the  judgment  of  God  and  the  trial  by  com- 
bat to  a  trial  by  a  jury  whose  verdict  was  rendered  in  favor  of  the 
party  producing  the  greater  number  of  witnesses.  For  it  should  not 
be  forgotten  that  under  the  laws  of  our  ancestors  the  right  of  a  cause 
was  determined  by  the  number  of  witnesses  rather  than  by  the  pertin- 
ency of  their  testimony.  There  was  much  progress  from  the  time  of 
such  procedure  to  the  comparatively  recent  adoption  of  the  doctrine 
that  the  jury  are  the  judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony. 

No  sound  basis  for  the  trial  of  causes  was  reached  until  it 
became  established  law  that  it  is  the  province  of  the  jury  to  de- 
termine what  weight  to  attach  to  the  testimony  of  witnesses.  The 
jury  is  composed  of  mature  men  of  the  vicinage  and,  therefore,  qual- 
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ified  to  understand  the  parties  and  the  transaction  under  consid- 
eration. They  are  without  interest  in  the  subject  matter  and, 
under  oath,  a  true  verdict  to  ren(fer.  They  are  chosen  under  such 
safeguards  as  insure  an  average  citizenship  of  average  intelligence. 
There  is  no  good  reason  why  not  only  an  honest  and  fair  verdict 
should  not  result  in  every  trial,  but  that  a  just  and  intelligent  ver- 
dict should  not  be  returned  in  every  legal  contest,  if  the  parties 
litigant  were  permitted  to  introduce  all  the  evidence.  Strange  as 
it  may  seem,  it  is  nevertheless  true,  that  much  evidence  that  might 
be  and  often  would  be  decisive  of  causes  cannot  be  given  to  the 
jury  because  of  positive  inhibitions  of  our  Code  of  Practice.  It  is 
scarcely  credible  that  our  law  prohibits  certain  persons  of  mature 
age  and  sound  mind,  who  may  be  and  often  are  the  only  persons 
on  earth  cognizant  of  the  real  facts  of  important  causes  from  ap- 
pearing as  witnesses  and  making  the  facts  known,  of  which  they 
are  the  sole  repositories,  to  those  who  must  decide  on  the  facts. 

Of  course,  there  is  a  legal  reason  for  this.  One  of  its  friends 
once  defined  the  law  to  be  the  perfection  of  human  reason.  And 
this  definition  was  given  at  a  time  when  the  law  was  much  less 
reasonable  than  now.  The  learned  gentleman  would  have  come 
nearer  the  mark  had  he  written  that  the  reasoning  of  the  law  is 
the  reason  of  the  law.  And  he  might  have  added  that  the  rea- 
soning of  the  law  and  the  reasoning  of  philosophy  sometimes  differ 
widely,  and  that  the  trend  of  the  law  is  along  the  way  blazed  by 
philosophy,  but  that,  like  Peter,  it  follows  afar  off.  The  bench  and 
the  legislature  which  have  expressed  the  law  and  are  its  mouth- 
pieces and  exponents,  have  given  as  their  reason  for  the  suppres- 
sion of  testimony,  to  which  I  have  just  referred,  that  to  permit  cer- 
tain persons  to  testify  would  either  be  against  the  public  policy 
or  invite  perjury. 

Formerly,  no  party  to  a  suit,  notwithstanding  the  fact  that  in 
almost  every  case  the  parties  were  the  persons  who  knew  most 
about  the  facts  and  frequently  the  only  ones  who  knew  anything 
about  them,  was  permitted  to  testify  at  all. 

**The  general  rule  is,  that  a  party  cannot  be  permitted  to  give 
evidence  in  his  own  cause.  This,  it  is  said,  is  not  founded  merely 
on  the  consideration  of  his  interest,  but  partly  on  principles  of 
general  policy,  and  for  the  prevention  of  perjury.'^ 
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Higdon's  Heirs  vs.  Higdon's  Devisees,  6  J.  J.  Mar.  48. 

Section  670  of  the  code  of  1851  provides : 

**The  following  persons  shall  be  incompetent  to  testify:  •  .  . 
Subsection  6.  Persons  interested  in  an  issue,  in  behalf  of  them- 
selves, and  parties  to  an  issue^  in  behalf  of  themselves  or  those  united 
with  them  in  the  issue." 

Not  until  the  act  of  May  1,  1886,  was  a  man  charged  with  a 
criminal  or  penal  offense  in  Kentucky  permitted  to  open  his  mouth 
as  a  witness  in  his  own  behalf.  It  mattered  nothing  that  he  was 
frequently  the  only  person  in  the  world  that  knew  the  facts  or 
any  of  the  facts.  It  mattered  nothing  that  in  many  cases  there 
was  neither  physical  fact  nor  circumstance  from  which  the  human 
mind  could  draw  any  safe  or  sound  conclusion,  if  indeed  it  could 
reach  any  conclusion  at  all.  The  only  witness,  the  one  who  knew 
all  the  facts,  was  denied  the  privilege  of  testifying;  his  mouth  was 
sealed  by  the  law  and  the  only  possible  light  shut  out  from  the 
jury.    We  marvel  how  justice  was  wrought  out  by  the  courts. 

Section  605  of  the  Civil  Code  now  provides:  ** Subject  to  the  ex- 
ceptions and  modifications  contained  in  section  606,  every  person 
is  competent  to  testify  for  himself  or  another,  unless  he  be  found 
by  the  court  incapable  of  understanding  the  facts  concerning  which 
his  testimony  is  offered."  The  trend  of  modern  thought  is  to- 
ward changing  that  section  so  that  it  will  read:  ** Every  person 
is  competent  to  testify  for  himself  or  another,  who  is  capable  of 
understanding  the  facts  concerning  which  his  testimony  is  offered." 

The  exceptions  and  modifications  contained  in  section  606  are 
unsound  in  reason  and  based  on  false  logic,  and  not  only  work 
hardship,  but  frequently  cause  the  miscarriage  of  justice.  The 
truth  can  be  found  only  by  the  presentation  of  the  facts  and  all 
the  facts.  And  it  is  not  sufficient  reason  for  denying  certain  per- 
sons disqualified  as  witnesses  by  section  606,  to  urge  that  because 
of  certain  relations  to  parties  in  interest  or  because  the  party 
against  whom  or  whose  representatives  he  might  testify  is  dead  or 
is  under  some  disability.  The  whole  procedure  of  our  courts  is 
predicated  upon  the  theory  that  witnesses  under  oath  detail  the 
facts  truthfully.  Otherwise,  our  whole  system  of  jurisprudence 
is  a  hoax.  Then  why  should  we  make  the  exceptions  contained  in 
section  606  f 
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Li  the  code  of  1851,  section  670,  we  find  this  language:  "The 
following  persons  shall  be  incompetent  to  testify.  ...  Subsec- 
tion 4:  **  Husband  and  wife,  for  or  against  each  other,  or  concern- 
ing any  communication  made  by  one  to  the  other,  during  marriage, 
whether  called  as  a  witness  while  that  relation  subsisted  or  after- 
wards." Public  policy  was  thought  to  demand  so  much  to  protect 
the  holy  state  of  matrimony  and  to  safeguard  the  loving  spouse 
from  the  temptation  to  commit  the  crime  of  perjury.  For  in  the 
case  cited,  supra,  the  Court  of  Appeals  says:  **  .  .  .  it  is  a  rule, 
that  the  husband  and  wife  cannot  be  witnesses  for  nor  against 
each  other.  The  identity  of  their  interest  renders  it  improper  that 
the  one  should  appear  as  witness  for  the  other;  and  the  most  ob- 
vious principles  of  public  policy  declare,  that  neither  should  be 
allowed  to  give  evidence  against  the  other,  as  it  would  be  strongly 
calculated  to  create  distrust,  and  destroy  that  harmony  and  con- 
jugal affection  so  important  not  only  to  the  happiness  of  themselves 
and  family,  but  to  the  interest  of  society."  Such  is  still  the  rea- 
son of  the  courts,  and  these  ideas  have  prevented  the  General  As- 
sembly from  removing  a  venerable  obstruction  to  progress.  The 
same  reasoning  was  used,  as  we  have  seen,  as  justification  for  the 
law  denying  to  a  party  the  privilege  of  testifying  in  his  own  be- 
half. It  is  only  within  the  memory  of  persons  now  living  that  par- 
ties to  issues  have  been  permitted  by  the  law  to  face  a  jury  and 
detail  the  facts  at  issue.  If  it  is  a  sound  policy  to  permit  the  party 
to  testify,  and  this  no  one  now  denies,  why,  may  I  ask,  is  it  im- 
proper that  the  husband  or  wife  of  the  party  should  testify!  That 
interest  that  does  not  disqualify  the  party  himself  from  testifying 
can  by  no  juggling  of  logic  disqualify  the  husband  or  wife  of  such 
party,  whose  interest  is  manifestly  less  personal.  Nor  can  we  agree 
with  the  idea  that  the  spouse  should  be  denied  the  privilege  of 
testifying  for  the  reason,  **that  it  would  be  strongly  calculated 
to  create  distrust  and  destroy  that  harmony  and  conjugal  affec- 
tion so  important,  not  only  to  the  happiness  of  themselves  and  fam- 
ily, but  to  the  interests  of  society." 

Those  words  suggest  the  days  of  chivalry,  and  must  have  been 
written  when  Kentucky  gentlemen  all  read  Sir  Walter  Scott,  kept 
their  wives  secluded  in  the  home,  and  took  over  aU  their  property 
on  marriage  as  a  matter  of  right  under  the  beneficent  provisions  of 
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the  common  law.  That  may  have  worked  well  in  the  days  ot 
coverture.  But  the  wife  is  now  an  entity,  a  human  being,  a  citi- 
zen. All  the  ways  of  the  earth  are  open  to  her.  She  pursues  all 
business  avocations  and  fills  all  professions.  In  a  few  years  she 
will  be  admitted  to  man's  last  stronghold  and  exercise  the  right 
of  suffrage.  I  submit  that  no  law  ought  to  protect  those  guilty  of 
wrong  by  sealing  the  mouth  of  the  spouse  who  knows  the  facts 
and  is  willing  to  testify.  What  sort  of  a  public  policy  is  that! 
Is  justice  and  right  between  parties  litigant  less  sacred  than  the 
relation  of  husband  and  wife?  Again,  submit  that  no  husband 
nor  wife  should  distrust  the  spouse  or  feel  less  affection  because 
that  spouse  has  told  the  truth  that  justice  might  be  done.  We 
cannot  build  our  sacred  institutions,  we  cannot  sanctify  home,  we 
cannot  inspire  or  perpetuate  affection  between  husband  and  wife 
by  a  lie  or  by  the  suppression  of  the  truth.  And  logic  might  suggest 
that  permitting  the  husband  or  wife  to  testify  against  the  other 
might  be  a  great  restraint  against  wrongdoing. 

Subsection  4  of  section  670  of  the  code  of  1851  has  been  mod- 
ified several  times,  as  appears  from  the  present  code.  It  will  be 
noted  that  it  was  so  amended  that  the  husband  or  wife  may  testify 
for  the  other  in  an  action  for  lost  baggage,  or  its  value  against  a 
common  carrier,  an  inkeeper,  or  a  wrongdoer.  It  has  been  amended 
so  that  either,  but  not  both,  of  them  may  testify  in  actions  which 
might  have  been  brought  by  or  against  the  wife,  if  she  had  been 
unmarried.  It  has  been  so  amended  that  when  one  of  them  acts 
as  agent  for  the  other,  either  of  them  may  testify  as  to  any  matter 
connected  with  the  agency.  And  it  has  been  so  amended  that  in 
actions  for  divorce  upon  the  ground  of  cruel  and  inhuman  treat- 
ment either,  or  both,  husband  and  wife  may  testify.  In  all  other 
respects  the  law  remains  as  in  1851. 

If  it  is  sound  public  policy  to  permit  the  husband  and  wife  to 
testify  in  actions  for  divorce  where  the  ground  of  the  action  is  cruel 
and  inhuman  treatment,  why  is  it  not  sound  public  policy  to  permit 
them  to  testify  when  divorce  is  sought  on  any  other  statutory 
ground! 

Frequently,  they  are  the  only  parties  who  know  any  of  the 
pertinent  facts,  and  this  is  true  in  the  extremest  cases.  Neither 
the  husband  nor  the  wife  commits  those  acta  for  which  the  law 
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provides  the  remedy  of  divorce  in  public,  as  a  rule,  nor  when  there 
are  witnesses.  Many  of  them  are  more  likely  to  be  known  to  the 
spouse  than  to  any  other  person.  In  many  extreme  cases  the  spouse 
is  the  only  witness.  Is  it  sound  public  policy  to  shut  out  the 
light,  to  close  the  mouth  of  the  suffering  and  by  so  doing  to 
close  the  door  to  relief  from  intolerable  conditions? 

And  to  my  mind  the  provisions  of  subsection  2  of  section  606 
of  the  code  are  as  illogical  and  fruitful  of  wrong  as  that  section 
itself.  It  provides  that,  *'no  person  shall  testify  for  himself  con- 
cerning any  verbal  statement  of,  or  any  transaction  with,  or  any 
act  done  or  omitted  to  be  done  by,  an  infant  under  fourteen  years 
of  age,  or  by  one  who  is  of  unsound  mind  or  dead  when  the  testi- 
mony is  offered,"  except  under  certain  conditions  set  out  in  that 
subsection.  This  provision  is  evidently  grounded  on  the  belief 
that  advantage  will  be  taken  of  the  dead,  the  lunatic  or  the  in- 
fant, as  the  case  may  be,  and  that  because  both  sides  to  the  con- 
troversy are  not  equally  represented  in  the  testimony,  neither 
should  be  permitted  to  testify.  In  other  words,  the  logic  of  the 
section  is  that  inasmuch  as  the  party  on  the  one  side  is  dead,  and 
therefore  unable  to  testify,  or  presumably  less  able  to  present  his 
side  on  the  witness  stand  because  of  insanity  or  infancy,  the  party 
otherwise  competent,  should  not  be  permitted  to  tell  the  facts. 
The  same  course  of  reasoning  would  repeal  the  act  by  which  par- 
ties to  actions  were  made  competent  witnesses  in  their  own  behalf. 
And  it  will  be  borne  in  mind  that  under  the  provisions  of  the 
criminal  code  one  charged  with  murder  may  testify  in  his  own 
behalf,  although  his  victim  is  dead.  No  two  parties  are  ever  equally 
matched  in  power  of  imparting  their  causes.  And  if  witnesses  are 
to  be  rendered  incompetent  to  testify  because  they  are  more  able 
than  witnesses  on  the  opposite  side,  courts  of  justice  will  become 
farces.  It  frequently  happens  that  men  of  affairs  contract  large 
credits  in  the  confidence  of  friendship  without  written  evidence 
of  their  transactions.  Should  the  debtor  die,  under  the  law  of 
evidence  in  this  state,  the  debt  becomes  of  no  more  value  than  a 
debt  of  honor  and  the  creditor  is  without  relief.  This  is  only  one 
of  many  illustrations  that  might  be  cited. 

It  will  not  do  to  say  that  the  repeal  of  this  provision  will  open 
the  floodgates  to  perjury,  for  our  whole  system  of  evidence  and 
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judicature  is  based  upon  the  presumption  that  witnesses  of  sound 
mind  and  mature  understanding,  when  under  oath,  may  be  trusted 
to  tell  the  truth.  We  have  buttressed  this  presumption  with  a  law 
providing  a  severe  penalty  for  perjury.  It  is  fundamental  that 
the  jury,  or  the  judge,  when  he  tries  a  cause  without  the  interven- 
tion of  a  jury,  must  determine  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony.  They  will  learn  that  the  opposite 
party  is  dead,  or  an  infant,  or  insane  and  that  the  party  testifying 
is  a  party  in  interest,  and  the  nature  of  the  interest.  They  may 
safely  be  permitted  to  hear  all  the  evidence  from  all  who  know, 
and  to  reach  a  just  conclusion  as  to  the  weight  to  be  given  the  tes- 
timony of  each  witness. 

The  suppression  of  the  facts  can  never  aid  in  the  administra- 
tion of  justice  in  our  courts.  No  person  who  knows  any  facts  that 
would  aid  the  court  and  jury  in  reaching  the  correct  solution  of 
an  issue  should  be  incompetent  as  a  witness  for  any  reason.  Sec- 
tion 606  should  be  amended  and  the  lights  turned  on. 
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EDITORIAL  NOTES. 


OUB  PURPOSES. 

The  Kentucky  Law  Journal,  founded  by  Judge  W.  T.  Lafferty, 
Dean  of  the  College  of  Law,  made  its  initial  appearance  from  the 
University  press  in  January,  1913.  An  editor  and  a  business  man- 
ager, selected  from  the  Senior  Class,  have  had  entire  control  of 
editing  and  managing  the  Law  Journal  each  year;  and  in  the 
hands  of  these  young  lawyers,  strengthened  by  the  enthusiastic  en- 
couragement and  sage  counsel  of  Judge  Lafferty  and  Judge  Chalk- 
ley,  this  little  magazine  has  grown,  month  by  month,  from  a  dozen 
pages  in  1913  to  its  present  proportions  in  1917-1&.    We  realize 
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that  the  Law  Journal  is  yet  in  its  infancy,  but  are  determined  to 
devote  our  best  efforts  to  the  end  that  Volume  VI  may  meet  the 
highest  expectation  of  its  readers.  In  the  present  volume  there  will 
be  seven  numbers,  from  December  to  June,  inclusive.  In  those 
numbers  will  be  published  leading  articles  on  live  legal  topics  by 
eminent  lawyers  of  Kentucky  and  other  states.  They  will  deal 
with  problems  of  substantive  and  adjective  law,  unraveling  the 
tangled  webs  of  conflicting  decisions  and  elucidating  the  principles 
of  jurisprudence.  Special  attention,  from  both  the  judicial  and 
the  legislative  standpoint,  will  be  devoted  to  the  vital,  growing 
questions  relating  to  public. utilities  and  the  public  service. 

As  the  official  organ  of  the  Kentucky  State  Bar  Association, 
the  Kentucky  Law  Journal  will  uphold  the  standards  and  ideals 
of  justice  and  advocate  the  remedial  policies  of  that  organization. 
We  dedicate  these  columns  to  the  bench  and  bar,  with  the  earnest 
hope  that  by  devoting  ourselves  to  the  accomplishment  of  the  ex- 
alted purposes  for  which  the  Bar  Association  and  the  Law  Journal 
were  established  we  may  render  a  real  and  lasting  service  to  the 
State.  Above  all,  we  avow  our  unwavering  devotion  and  pledge 
our  unfaltering  support  to  the  principles  of  constitutional  liberty  de- 
rived from,  and  secured  by,  the  law  in  its  strength,  majesty,  wis- 
dom and  justice. — ^V.  C. 

0 

OF  PABAHOUNT  IMPOBTANCE. 

No  more  important  question  will  face  the  General  Assembly 
this  winter  than  that  of  legal  education  and  admission  to  the  bar. 
Pew  men  fully  appreciate  the  imperative  need  of  wise  legislation 
in  regard  to  this  subject,  and  realize  its  importance  not  only  to  the 
lawyers  and  courts,  but  to  all  the  people  of  the  State.  This  very 
problem  of  who  shall  practice  law  in  our  courts  is  of  vital  concern 
to  the  general  welfare;  and  upon  its  solution  depends  in  a  large 
measure  the  security  of  the  life,  liberty  and  property  of  the  in- 
dividual citizen. — ^V.  C. 
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COUNTY  APPOINTMENTS  UNCONSTITUTIONAL. 

An  important  epoch  in  the  life  of  the  University  of  Kentucky 
passed  into  history  with  the  recent  decision  by  the  Court  of  Ap- 
peals in  the  case  of  Barker,  President,  v.  Crum,  in  which  the  court 
followed  closely  the  arguments  advanced  by  Judge  Henry  S.  Barker 
in  his  brief  for  the  appellants.  The  long-mooted  question  involved 
was  the  constitutionality  of  the  law  by  virtue  of  which  certain  stu- 
dents selected  from  the  various  counties  were  granted  privileges 
of  tuition,  room  rent,  fuel,  lights  and  transportation  free  of  cost, 
while  other  similar  students  were  denied  these  privileges. 

The  court  sustained  the  claim  of  the  University  officials  that 
the  statute  referred  to  is  in  conflict  with  section  3  of  the  Bill  of 
Rights  of  the  State  Constitution,  which  provides  that  **  .  .  .  no 
grant  of  exclusive,  separate  public  emoluments  or  privileges  shall 
be  made  to  any  man  or  set  of  men,  except  in  consideration  of  public 
services." 

In  summarily  disposing  of  the  contention  of  the  students,  ap- 
pellees, the  court  held,  in  substance,  as  follows : 

1.  The  statute  providing  that  in  consideration  of  the  levy  of 
a  tax  to  support  the  University  certain  selected  students  of  each 
county  could  attend  it  free  of  charges,  *'is  a  mere  legislative  avowal, 
not  a  contract"  between  the  state  and  the  various  counties  thereof. 

2.  Section  184  of  the  Constitution,  authorizing  the  tax  to  sup- 
port the  University  has  nothing  to  say  concerning  the  apportionment 
and  expenditure  of  said  tax. 

3.  The  class  to  which  the  statute  in  question  refers  can  be 
** arbitrarily  selected"  by  the  county  superintendent  and  is  there- 
fore within  the  prohibition  of  section  3  of  the  Constitution. 

4.  The  doctrine  of  contemporaneous  construction  cannot  be 
invoked  to  sustain  the  validity  of  a  statute  against  the  express  ' 
mandate  of  the  Constitution. 

There  was  no  doubt  as  to  the  direct  prohibition  contained  in 
section  3  of  the  Bill  of  Rights.  The  question  of  construction  arose 
only  upon  the  meaning  of  ''public  services,"  as  used  therein.  The 
better  view  seems  to  be  that  such  "emoluments  or  privileges"  may 
be  granted  to  those  only  who  shall  **by  heroic  deeds,  inventive 
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genius,  or  great  mental  endowments,  and  a  life  of  public  virtue/' 
become  public  benefactors. 

It  was  not  claimed  that  the  students  of  the  University  had  dis- 
tinguished themselves  by  rendering  conspicuous  public  service  to 
the  state.  These  young  people  have  their  lives  before  them,  and 
can  point  to  no  wise,  brave,  arduous  or  patriotic  services  of  theirs 
in  the  past  that  could  entitle  them  to  special  privileges  not  con- 
ferred upon  thousands  of  their  fellow  citizens. 

There  is  not  even  the  semblance  of  a  contract  between  them 
and  the  state  (and  no  legal  obligation  exists  on  their  part)  for 
services  to  be  rendered  in  futuro;  they  have  not  even  agreed  to 
remain  citizens  of  Kentucky  after  their  training  is  completed. 

It  is  clear,  therefore,  that  the  statute  under  consideration  con- 
fers special  privileges  in  direct  contravention  of  section  3  of 
the  Bill  of  Rights,  and,  in  the  language  of  Judge  Miller,  **  cannot 
be  upheld,  upon  any  ground,  if  the  Constitution  is  to  remain  the 
paramount  law  of  this  Commonwealth." — ^V.  C. 


JUaiSDICTION— MILITAEY  V.  CIVIL. 

At  this  crucial  time,  when  our  country  presents  the  appear- 
ance of  an  armed  cantonment,  questions  of  martial  law  and  con- 
flicts between  the  jurisdiction  of  civil  courts  and  military  tribunals 
are  constantly  arising.  In  this  connection  the  recent  case  In  Re 
King  is  of  especial  interest  to  the  bench  and  bar  of  Kentucky,  be- 
caiise  the  alleged  crime  was  committed  in  Kentucky,  the  decision 
was  rendered  by  Judge  Cochran  in  the  United  States  District  Court 
of  the  Eastern  District  of  Kentucky,  and  was  secured  by  Attorney 
W.  C.  G.  Hobbs,  a  member  of  the  Kentucky  State  Bar  Association. 

A  soldier  in  the  National  Guard  of  Kentucky,  who  had  been 
drafted  and  sworn  into  the  service  of  the  United  States,  shot  to 
death  a  policeman,  and  was  forthwith  committed  to  the  civil 
authorities  by  the  oflBcers  of  his  company.  On  his  being  indicted  for 
murder  his  brigade  commander  petitioned  Judge  Cochran  for  a  writ  of 
habeas  corpus,  praying  for  the  release  of  the  prisoner,  and  trial  by 
court-martial,  by  virtue  of  the  Articles  of  War. 

The  point  involved  seems  never  to  have  decided  before,  but  the 
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court  reviewed  some  dicta  on  the  subject  in  construing  the  Articles 
of  War  as  they  stood  on  the  statute  books  prior  to  the  passage  of  the 
act  of  1916,  It  has  long  been  clearly  established  that  the  civil  courts 
have  priority  of  jurisdiction  over  capital  offenses  committeed  by 
soldiers  in  time  of  peace,  leaving  to  military  authorities  only  those 
cases  in  which  a  soldier's  conduct  is  prejudicial  to  military  order  and 
discipline.  In  time  of  war  military  authorities  have  concurrent  juris- 
diction with  civil  authorities  over  crmes  committed  by  soldiers  in  a 
loyal  state;  but  *'It  is  clear,"  said  Judge  Cochran,  **that  under  the 
Articles  of  War  as  contained  in  section  1352,  U.  S.  Rev.  Stat.,  the 
civil  authorities  in  time  of  war  had  no  right  to  withhold  a  soldier 
accused  of  a  crime  from  the  military  authorities.*'  He  further 
states  that  jurisdiction  over  crimes  committed  by  soldiers  in  the 
enemy's  country  rests  exclusively  with  the  military  courts.  The 
law  as  re-enacted  is  in  no  way  changed  in  effect,  unless  it  be  to 
grant  the  military  authorities  exclusive  jurisdiction  in  time  of 
war. 

The  question  of  military  and  civil  jurisdiction  arose  in  a  dif- 
ferent way  in  the  recent  case  of  United  States  ex  rel.  Troiani  v. 
Heyburn,  245  Fed.  360,  in  which  the  defendant  having  been  im- 
prisoned by  a  military  tribunal  for  violation  of  the  draft  law  pe- 
titioned the  civil  court  for  a  writ  of  habeas  corpus,  which  was  denied. 

Under  the  constituted  power  to  declare  war  and  support 
armies  Congress  may  designate  the  manner  and  means  of  execut- 
ing that  power.  Because  of  questions  that  are  sure  to  arise  in 
the  exercise  of  this  war-making  power.  Congress  may  constitute 
and  establish  tribunals  to  settle  those  questions,  and  it  is  natural 
and  right  that  they  should  be  military  tribunals. 

The  lawful  and  independent  jurisdiction  which  belongs  to 
other  tribunals  belongs  to  them.  It  is  within  their  power  to  de- 
termine such  matters  as  arise  from  the  administration  of  the 
draft  law. 

While  the  courts  are  charged  with  the  duty  of  safeguarding 
the  rights  and  liberties  of  the  individual,  and  the  writ  of  habeas 
corpus  is  the  instrument  with  which  to  accomplish  that  purpose, 
yet  it  is  for  the  protection  of  liberty  under  the  law.  *'The  power 
of  the  court  to  enforce  this  writ  is  limited,  as  is  every  other  pow- 
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cr,"  says  Judge  Dickinson,  **to  its  lawful  exercise.  Untold  numbers 
of  persons  are  restrained  of  their  liberties,  to  whom  the  courts  can 
give  no  relief.  It  is  not  a  limitation  of  the  power,  but  in  the  oc- 
casion of  its  exercise.'' 

The  question  is  as  to  whethe?  or  not  the  investigation  will  in 
effect  be  an  appellate  review  of  what  has  already  been  determined 
by  a  tribunal  of  competent  jurisdiction.  *'  ...  the  writ  of 
habeas  corpus  cannot  be  made  a  substitute  for  a  writ  of  error." 
The  courts  prefer  not  to  cross  this  line  **  unless  the  call  to  do  so 
is  imperative,  because  of  want  of  jurisdiction,  usurpation  of  power, 
or  arbitrary  denial  of  rights." — V.  C. 


SELECTIVE  DRAFT  CONSTTTUTIONAL. 

In  the  cases  of  United  States  v.  Sugar,  243  Fed.  423,  and  Story 
V.  Perkins,  243  Fed.  997,  the  ''selective  draft  act"  is  declared  to 
be  within  the  barriers  prescribed  by  the  Federal  Constitution.  The 
latter  eloquent  opinion  has  received  wide  publicity,  and  the  former 
seems  to  be  the  most  exhaustive  judicial  opinion  yet  given  on  the 
subject. 

The  defendants  were  accused  of  conspiring  to  obstruct  the 
operation  of  the  draft  law,  by  procuring  the  violation  of  its  penal 
provisions.  They  moved  to  quash  the  indictment  on  the  ground 
that  the  law  is  unconstitutional.  The  court  overruled  the  motion, 
holding  that  the  act  is  comprehended  in  the  power  **to  raise  and 
support  armies,"  conferred  by  Art.  1,  sec.  8,  subdivision  12,  of 
the  Constitution;  that  it  did  not  call  out  the  militia  as  such,  but, 
in  the  exercise  of  the  general  power  to  draft  all  citizens,  it  drafted 
the  members  of  the  militia  into  the  national  army;  that  compul- 
sory military  service  is  not  ** involuntary  servitude"  within  the 
prohibition  of  the  Thirteenth  Amendment;  that  the  exemption 
boards,  if  courts  at  all,  were  military  courts  established  under  the 
power  given  by  Art.  1,  sec.  8,  of  the  Constitution  **to  make  rules 
for  the  government  and  regulation  of  the  land  and  naval  forces," 
and  their  decisions,  like  those  of  other  military  tribunals,  need  not 
be  reviewable  by  the  civil  courts;  and  that  the  act  involved  no  un- 
constitutional delegations  of  legislative  or  judicial  powers. 
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Li  the  Story  case  the  further  objection  was  made  and  overruled 
that  Congress  had  no  power  to  compel  service  outside  the  United 
States.  This  contention  was  based  on  the  common  law  right  of 
subjects  to  ** remain  within  the  realm."  Li  his  opinion  Judge  Speer 
replied  to  that  argument  as  follows: 

**  .  .  .  the  common  law — ^that  is,  the  immemorial  English 
law— cannot  prevail  as  to  the  United  States  or  its  people  against  the 
explicit  provisions  of  an  act  of  Congress.  Nor  has  a  court  of  the 
United  States  power  to  declare  an  act  of  Congress  invalid  because 
it  is  inimical  to  the  common  law.  The  touchstone  for  such  judicial 
power  is  the  Constitution,  and  nothing  else." — ^V.  C. 
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Contested  Election — Corrupt  Practices  Act — ^Notice  of  Contest 
— Expense  Account — Supersedeas  Bond. — In  a  contest  for  the 
nominations  for  six  offices  the  trial  court  sustained  demurrers  to 
the  jurisdiction.  In  passing  upon  the  cases  together  two  points 
are  discussed,  which  the  court  says  **are  of  public  interest  and 
should  be  adjudicated  so  that  the  proper  procedure  concerning  the 
points  involved  may  be  settled.*' 

Section  1550,  subsection  26,  of  Kentucky  Statutes,  provides  that 
on  the  third  day  after  the  primary  election  the  county  election 
commissioners  shall  canvass  the  returns  and  immediately  issue  cer- 
tificates of  nomination  to  the  winners.  Subsection  28  of  the  same 
section  provides  that  any  candidate  wishing  to  contest  a  nomi- 
nation shall  file  his  notice  **  within  five  days  from  the  time  the 
election  commissioners  shall  have  awarded  the  certificate  of  nom- 
ination to  such  candidate  whose  nomination  is  contested." 

Section  6  of  the  Corrupt  Practices  Act  calls  for  a  statement  of 
expenses  to  be  filed  by  every  candidate  within  thirty  days  after 
the  election,  and  the  next  section  forbids  any  officer  to  issue  the 
certificate  of  nomination  until  such  statement  has  been  filed. 

The  court  holds  that  the  suit  should  have  been  filed  within  five 
days  from  the  time  the  returns  were  canvassed.  Judge  Carroll 
says: 

**The  certificate  for  purposes  of  contest  should  be  treated  as 
awarded  when  it  has  been  ascertained  by  a  canvass  and  tabulation 
of  the  votes  who  the  successful  candidate  is,  although  the  certifi- 
cate may  not  then  be  issued.  ...  we  think  the  actual  issual  of 
the  certificate  is  not  a  prerequisite  to  the  commencement  of  an 
election  contest.  .  .  .  The  intent  of  this  statute  is  that  the 
contest  shall  be  commenced  within  five  days  from  the  time  the 
commissioners  should  have  awarded  the  certificate." 

On  the  day  judgment  was  rendered  in  the  lower  court  the 
appellants  offered  to  execute  supersedeas  bonds,  which  procedure 

^7  the  Edltor-in-Chlef. 
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is  prerequisite  to  confer  jurisdiction  on  the  appellate  court.  The 
clerk  of  the  circuit  court  refused  to  permit  the  execution  of  said 
bonds.    The  court  says : 

''When  it  is  made  to  satisfactorily  appear  that  the  con- 
testant was  prevented  from  executing  the  bond  on  the  day  the 
judgment  was  rendered  by  unavoidable  casualty  or  misfortune  or 
accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against,  or  by  circumstances  beyond  his  control,  he  may 
execute  the  bond  on  the  day  following  and  it  will  have  the  same 
effect  as  if  executed  on  the  day  the  judgment  was  rendered." 

Since  the  bonds  were  not  executed  at  all,  the  appeals  were  dis- 
missed. Ward,  etc.  v.  Howard,  etc.,  177  Ky.  38. 


Elements  of  False  Swearing  Under  Statute.— The  defendant, 
while  in  jail  convicted  of  maintaining  a  nuisance,  made  affidavit 
that  if  the  court  would  grant  him  a  new  trial  he  would  remove 
from  the  judicial  district  wherein  he  was  held.  Having  failed  to 
comply  with  the  terms  of  his  affidavit,  defendant  was  indicted 
for  false  swearing  under  section  1174  of  the  Kentucky  Statutes;  a 
demurrer  was  sustained  to  said  indictment.  The  court  affirmed 
the  decision,  because  the  matter  sworn  to  was,  (1)  neither  judi- 
cially pending;  nor  (2)  was  being  investigated  by  a  grand  jury; 
nor  (3)  was  a  subject  in  which  the  defendant  could  have  been  le- 
gally sworn;  nor  (4)  on  which  he  was  required  to  be  sworn. 

Commonwealth  v.  Hinkle,  177  Ky.  22. 


Divorce  a  Mensa  et  Thoro. — ^A  husband  and  wife  from  the  time 
of  their  marriage  in  New  York  never  lived  together.  The  wife 
** domiciled"  in  New  York,  procured  an  ex  parte  divorce  from  bed 
and  board,  on  grounds  of  cruelty.  When  her  husband,  domiciled 
throughout  in  Connecticut,  began  suit  there  for  a  divorce  a  vinculo 
for  desertion,  she  introduced  the  New  York  decree  to  justify  her 
living  apart.  Held,  that  such  a  decree,  as  opposed  to  full  divorce, 
did  not  affect  the  marriage  status,  was  personal  in  its  nature,  and 
was  not  in  any  way  effective  in  another  state  unless  entered  by  a 
court  having  jurisdiction  over  the  defendant. 

Pettis  V.  Pettis  (1917),  91  Conn.  608,  101  Atl.  13. 
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A  Charge  of  Disloyalty  or  Sedition  Libelous  per  se.— A  publi- 
cation imputing  disloyaltyy  it  is  held  in  the  Michigan  case  of  Van 
Lonkhuyzen  v.  Daily  News  Co.,  161  N.  W.  979,  L.  R.  A.  1917D  855, 
may  be  actionable  per  se,  although  it  does  not  amount  to  a  charge  of 
a  criminal  offense.  Hence  it  is  libelous  per  se  to  publish  of  one 
that  he  is  a  **man  who  reviled  U.  S.  flag,"  **who  denounced  Old 
Glory  as  a  dirty  rag,"  a  "red-tinted  agitator,"  voicing  "construc- 
tive sedition  and  treason,"  keeping  "beyond  the  last  border  of  un- 
loyalty  and  indecency"  by  "denouncing  Old  Glory  as  a  dirty  rag," 
and  "wantonly  insulted  the  symbol  of  a  patriotic  allegiance." 
Wells  V.  Times  Printing  Co.  (1913),  77  Wash.  171,  137  Pac.  457. 
Such  language,  the  court  said,  required  no  innuendo  to  construe  its 
meaning  as  intending  to  bring  the  individual  of  whom  it  was  writ- 
ten into  public  hatred,  contempt,  and  ridicule,  expose  him  to  public 
hatred,  scorn,  and  shame,  and  cause  him  to  be  shunned  and  avoided 
by  his  fellows. 

So  also  to  publish  of  one  that  he  is  a  "dangerous,  able,  and 
seditious  agitator"  is  libelous  per  se.  Wilkes  v.  Shields  (1895), 
62  Minn.  426,  64  N.  W.  921.  The  court  stated  that  a  seditious 
agitator  can  be  neither  a  good  citizen  nor  a  fit  associate  for  honor- 
able men.  The  obvious  meaning  of  the  words,  "a  seditious  agitat- 
or," as  they  would  naturally  be  understood  by  ordinary  men  when 
published  in  reference  to  another,  is  that  he  is  a  disturber  of  the 
public  peace  and  order,  a  subverter  of  just  laws,  and  a  bad  citizen; 
and  so  the  publication  of  such  a  charge  is  clearly  libelous  and  ac- 
tionable per  se. 

But  to  charge  one  with  taking  part  in  a  revolt  or  revolution 
within  a  foreign  government  is  held  not  libelous  per  se,  in  Crashley 
V.  Press  Pub.  Co.  (1904),  179  N.  Y.  27,  71  N.  E.  258,  7  Ann.  Cas. 
196,  in  the  absence  of  an  allegation  of  the  existence  of  some  statute 
making  such  an  act  a  treasonable  offense  and  prescribing  pains  or 
penalties  for  the  commission  of  the  crime. 

From  editorial  in  Case  and  Comment. 


Wliat  is  a  Threat? — The  accused  said:  "President  Wilson 
ought  to  be  killed.  It  is  a  wonder  some  one  has  not  done  it  al- 
ready. If  I  had  an  opportunity,  I  would  do  it  myself."  He  was 
indicted  under  the  I^ederal  statute  making  a  wilful  threat  against 
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the  life  of  the  President  of  the  United  States  punishable  hj  heavy 
fine  or  imprisonment,  or  both.    On  demurrer  to  the  indictment,  de- 
fendant denied  that  his  language  was  sufficient  to  constitute  a 
threat.    The  demurrer  was  properly  overruled. 
U.  S.  V.  Stickroth,  242  Fed.  151. 


Contract  for  Payment  of  Public  Funds  to  Sectarian  School  Un- 
constitutional.— ^An  arrangement,  between  the  board  of  education 
of  a  county  and  a  sectarian  college,  under  which  the  college,  out  of 
the  common  school  funds,  is  paid  tuition  fees  for  county  high 
school  pupils,  is  a  flagrant  violation  of  section  189,  Constitution  of 
Kentucky,  which  forbids  that  any  portion  of  any  fund  or  tax  now 
existing,  or  that  may  hereafter  be  raised  or  levied  for  educational 
purposes,  shall  be  appropriated  to  or  used  by  or  in  aid  of  any 
church,  sectarian  or  denominational  school. 

Williams,  et  al.,  v.  Trustees  Stanton  Com.  School  Dist.,  173 
Ky.  708,  191  S.  W.  507. 


False  General  Statements  Immaterial. — Section  14b  (3)  of  the 
Bankruptcy  Act,  as  amended  in  1910,  providing  that  a  discharge 
shall  be  refused  if  the  bankrupt  has  **  obtained  money  or  property 
upon  a  materially  false  statement  in  writing  made  by  him  to  any 
person  or  his  representative  for  the  purpose  of  obtaining  credit 
from  such  person,"  cannot  be  construed  to  cover  general  state- 
ments to  mercantile  agencies,  not  specifically  asked  for  by  pros- 
pective creditors. 

Ould  &  Company  v.  Davis,  40  Am.  B.  R.  185. 


What  Creditor  Can  File  Petition? — ^Within  the  meaning  of  sec- 
tion 59b  of  the  Bankruptcy  Act  permitting  one  creditor  to  file  a 
petition  where  all  the  creditors  are  less  than  twelve  in  number,  the 
term  '* creditor"  does  not  include  those  who  have  small  current 
monthly  accounts  against  the  alleged  bankrupt  for  groceries,  fuel 
and  the  like,  furnished  to  him.  The  bankruptcy  law  is  never  in- 
voked by  any  such  small  creditors,  who  themselves  have  adequate 
remedy  for  the  collection  of  their  accounts  by  cutting  off  further 
supplies. 

Matter  of  Burg,  40  Am.  B.  B.  126. 
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Contingent  Fees  in  Breach  of  Promise  Suits. — ^In  the  recent  Mis- 
souri case  of  Crow  v.  Mitchell,  192  S.  W.  417,  L.  R.  A.  1917D,  912, 
it  is  held — probably  the  first  time  the  question  has  been  decided 
in  a  court  of  last  resort — that  under  contract  for  a  contingent  fee 
of  one-half  of  the  moneys  secured  for  the  client  in  any  way  by  the 
attorney  in  a  suit  for  breach  of  promise,  the  attorney  could  not  have 
one-half  of  the  property  acquired  by  the  client  by  operation  of  law 
when  she  married  the  adverse  party,  nor  could  he  recover  any  part 
of  the  value  of  such  marriage. 


Prescriptiye  Bights. — ^The  grant  of  a  right  of  passway  by  pre- 
scription will  be  presume/!  from  an  uninterrupted,  unexplained  and 
adverse  use  of  such  a  nature  as  to  indicate  a  claim  of  right  for 
fifteen  years  or  more.  There  is  a  marked  difference  between  the 
right  of  the  public  claiming  a  passway  when  the  travel  has  been 
for  many  years  through  open,  uncultivated  woodland  and  where  it 
has  been  through  enclosed,  cultivated  land;  and  it  requires  much 
stronger  evidence  to  establish  a  right  by  prescription  to  a  pass- 
way  through  open,  uncultivated  woods  than  it  does  to  establish 
such  right  through  enclosed,  cultivated  land. 

Davidson  v.  Nantz,  177  Ky.  50. 


Contract  of  Employment  Determined  by  Enlistment  in  Army. — 
That  a  contract  of  employment  is  subject  to  the  implied  term  that 
it  shall  cease  to  be  binding  if  future  performance  becomes  unlaw- 
ful, and  therefore  that  it  becomes  finally  determined,  and  not  merely 
suspended,  where  the  employee  is  drafted  into  or  enlisted  in  the 
army,  is  held  in  Marshall  v.  Clanvill  (1917),  2  K.  B.  87,  116  L.  T. 
N.  S.  560. 


licenses — Occupation  Tax — Police  Begnlation— Void  Transac- 
tioiL — Section  4224,  Kentucky  Statutes,  imposes  a  license  tax  on 
firms  and  persons,  exclusive  of  banks  and  trust  companies,  engaged 
in  buying  and  selling  stocks,  bonds  and  other  securities.  Plaintiff 
entered  into  an  agreement  by  which  it  was  to  sell  a  large  amount 
of  stock,  and,  although  but  one  sale  was  made,  the  court  held  that 
plaintiff  comes  within  the  purview  of  the  above  mentioned  statute. 
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Failure  to  procure  license  as  provided  by  section  4224,  Ken- 
tucky  Statutes,  is  a  misdemeanor.  Transactions  without  such  li- 
cense are  illegal.  This  law  is  a  police  regulation,  and  not  purely  a 
revenue  measure.  Contracts  entered  into  by  those  carrying  on 
business  without  license  are  void  and  unenforcible. 

National  Lidustrial  Fire  Lisurance  Co.  v.  Great  Southern  Fire 
Lisurance  Co.,  177  Ky.  56. 


Bight  of  Competition  Regulated  by  Commission. — That  the  opera- 
tion of  an  autobus  for  hire  parallel  to  an  electric  railway  between 
municipalities  will  not  be  allowed  merely  because  of  inadequate 
railway  service  is  held  in  the  Pennsylvania  case  of  Southern  Penn. 
Traction  Co.  v.  Hartel,  P.  U.  R.  1917C,  627,  since,  if  complaint  is 
made  against  the  service,  the  commission  can  order  it  remedied. 


Due  Process  Clause. — The  Mobile  &  Ohio  R.  R.  Co.,  having  cut 
down  its  local  passenger  service  as  a  war  economy  measure,  was, 
after  a  hearing  by  the  State  Railroad  Commission,  ordered  to 
operate  additional  trains.  It  appeared  that  the  traffic  would  not 
pay  a  reasonable  profit  over  the  cost  of  operation.  The  court  held 
that  such  regulation  was  a  violation  of  the  due  process  clause  of 
the  Fourteenth  Amendment  to  the  Federal  Constitution. 

Miss.  R.  R.  Com.  v.  Mobile  &  Ohio  R.  R.,  37  Sup.  Ct.  602. 


Widow  Is  Not  Heir  of  Deceased  Husband. — The  widow  is  not  an 
heir  of  her  deceased  husband  within  the  meaning  of  the  statute 
which  authorizes  the  personal  representative  or  heir  at  law  to  erect 
a  monument  over  the  grave  of  her  deceased  husband  at  the  cost 
of  his  estate.  The  heir  is  the  person  on  whom  the  law  casts  the 
estate  in  lands,  tenements  and  hereditaments  immediately  on  the 
death  of  the  ancestor. 

Higginbotham,  Admr.,  v.  Higginbotham,  177  Ky.  271. 
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OFPICERS,  1917.191& 

PRESIDENT 
Robert  C.   Simmons,   Covltigrton. 
VICE  PRESIDENTS 
First  District— W.  A.  Beny,  Paducah 
Second  District— E.  B.  Anderson,  Owensboro 
Third  District— L..  W.  Ross,   TaylorsvUle 
Fourth  District— Frank  P.  Straus,   Louisville 
Firth  District— W.   O.   Davis,   VersaUles 
Sixth  District— H.  B.   Mackoy,   Covingrton 
Seventh   District— James  D.    Black,    BarbourviUe 

MEMBERS  OF  THE  EXECUTIVE  COMMITTEE 
W.   B.   Kimball,   Lexin^on 
Helm  Bruce,   Louisville 
John  K.  Todd.  Shelbyville 
George  C.  Webb,  Lexington 
J.   F.   Gordon,    Madisonville 
A.  R.  Burnam,  Jr.,   Richmond 
And  the  President,    S.ecretary  and  Treasurer,    ex-officlo. 

SECRETARY 
J.  Verser  Conner,   Louisville 

TREASURER 
Wm.  W.  Crawford,  Louisville 


OENERAL  ASSEHBLY— 1918. 

HOUSE  OF  REPRESENTATIVES. 

District,  Name,  Party,  Address,  Occupation. 

Adair-Cumberland — Huddleston,  Joe.  R.,  Waterview,  Ky.,  Farmer. 

Allen— Oliver,  A.  J.,  R,,  Scottsville,  Ky.,  Lawyer.f 

Anderson — Bell,  W.  V.,  D.,  Lawrenceburg,  Ky.,  Editor. 

Ballard-Carlisle— Bailey,  B.  S.,  D.,  Wickliffe,  Ky.,  Lawyer.f 

Barren — ^Vance,  J.  Wood,  D.,  Cave  City,  Ky.,  Lawyer,  Parmer.t 

Bath-Rowan— Bailey,  W.  J.,  D.,  Owingsville,  Ky.,  Parmer. 

Bell-Harlan-LfesUe-Perry— Chappel,  H.  C,  R.,  Middlesboro,  Farmer,  Coal  Opr. 

Boone,  Cropper,  W.  P.,  D.,  Petersburg,  Ky.,  Parmer. 

Bourbon — Thomas,  Claude  M.,  D.,  Paris,  Ky.,  Lawyer,  Parmer.t 

Boyd-Lawrence— Harris,  B.  H.,  R.,  Catlettsburg,  Ky. 


JLawver,   but  not  member  of  Kentucky  State  Bar  Association. 
^Member  of  Kentucky  State  Bar  Association. 
R— Republican ;  D~Democrat. 
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District,  Name,  Party,  Address,  Occupation. 

Boyle— Minor,  Claude  D.,  D.,  Danyille,  Ky.,  Lawyer,  Banker.f 

Bracken— Laughlin,  Dr.  S.  D.,  D.,  Augusta,  Ky.,  Dentist. 

Breathitt-Lee-Magoffin— Musick,  Ryland  C,  D.,  Jackson,  Ky.,  Lawyer.f 

Breckinridge — Cain,  Roy  J.,  R.,  Inrlngton,  Ky.,  Farmer. 

Bullltt-Spence]>~Thom8berry,  S.  6.,  D.,  ShepherdsYllle,  Ky. 

Butler-Edmonson — Demumbrun,  A.  A.,  R.,  Manunoth  CaVe,  Ky.,  Farmer. 

Caldwell — ^Jones,  W.  H.,  R.,  Princeton,  Ky.,  Farmer. 

Calloway— Oliver,  T.  P.,  R.,  New  Concord,  Ky.,  Farmer,  Teacher. 

Campbell,  83rd  District— Dill,  Harry,  D.,  Newport,  Ky.,  Labor  Ld.,  Editor. 

Campbell,  84th  District'— Thornton,  J.  T.,  D.,  Newport,  Ky.,  Lawyer.f 

Carroll-Gallatin— Winn,  W.  N.,  D.,  Warsaw,  Ky.,  Farmer. 

Carter-Elliott — Easterling,  Frank,  R.,  Stinson,  Ky. 

Casey-Russell- Phelps,  Lilbum,  R.,  Jamestown,  Ky.,  Lawyer.f 

Christian— McOehee,  H.  C,  R.,  Gracy,  Ky. 

Clarke— Swope,  John  W.,  D.,  Winchester,  Ky. 

Clay-Jackson-Owsley — Gabbard,  I.  H.,  R.,  Cow  Creek,  Ky.,  Farmer. 

Clinton-Wajrne— Davis.  J.  C,  R..  Monticello,  Ky.,  Lawyer.f 

CrittendonLivingston — Parish,  W.  F.,  Lola,  Ky. 

Daviess,  City  Dist. — Cruise,  J.  S.,  R.,  Owensboro,  Ky..  Insurance. 

Daviess,  County  Dist. — Griffin,  Kelly,  I).,  Maceo,  Ky.,  Farmer. 

Estill-Powell — Miller,  Clarence,  R.,  Irvine.  Ky.,  Lawyer.f 

Fayette.  City  Dist.— Klair,  W.  F..  D..  Lexington,  Ky.,  Insurance. 

Fayette,  County  Dist. — Hamilton,  Arch  L.,  D.,  Lexington.  Ky..  Farmer. 

Fleming— McGohan,  S.  Lee,  D..  Ewing,  Ky.,  Editor. 

Floyd-Knott-Letcher — Alien,  Ed.  L.,  R.,  I^restonburg,  Ky..  Lawyer.f 

Franklin— Hamilton,  L.  B.,  D..  Frankfort,  R.  F.  D..  Ky..  Farmer. 

Fulton-Hickman— Piper,  Ote,  D..  Clinton,  Ky.,  Farmer. 

Garrard — Ballard,  J.  H.,  D.,  Bryantsville,  Ky.,  Merchant,  Farmer. 

Grant— Elllston,  J.  M.,  D.,  EUiston,  Ky.,  Farmer. 

Graves — Jones.  Leslie  P.,  D.,  Mayfleld,  Ky..  Farmer,  Teacher. 

Grayson — Spurrier,  Tom.,  R.,  Caneyville,  Ky.,  Traveling  Salesman. 

Green-Taylor — Hall,  J.  S.,  R.,  Springlon,  Ky.,  Merchant. 

Greenup — Cooper,  A.  S.,  R..  Greenup,  Ky..  Lawyer.f 

Hancock — Cook.  John,  R..  Hawesville.  Ky. 

Hardin — Lee,  M.  E..  D.,  Bllzabethtown,  Ky.,  Insurance. 

Harrison — Garnett,  Lark.,  D.,  Cynthiana,  Ky.,  Farmer. 

Hart— Smith.  R.  T..  R..  Horse  Cave.  Ky..  Banker.  Real  Estate. 

Henderson — ^Johnson.  J.  W..  D.,  Henderson,  Ky.,  Lawyer.f 

Henry — Radcllffe.  R.,  D..  Pleasureville,  Ky.,  Teacher,  Farmer. 

Hopkins — Ashby,  Chas.,  R..  Madisonville.  Ky. 

Jefferson,  44th  Dist. — McClellen.  Homer.  R.,  Louisville.  Ky..  Lawyer.f 

Jefferson.  45th  Dist.— Hudson,  A.  R.,  R.,  Louisville. 

Jefferson.  46th  Dist. — Beckman.  B.  C,  D..  Louisville,  Ky.,  Photographer. 

Jefferson.  47th  Dist.— Baldauf,  L.  D.,  R..  Louisville,  Ky..  Lawyer.f 
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District,  Name,  Party,  Addrees,  Occupation. 

Jefferson,  48th  Dist.—Lazarus,  Joseph,  R.,  LouisYiHe,  Ky.,  Lawyer.* 

Jefferson,  49th  Dist.— McDonoogh,  W.  P.,  D.,  LouisvlUe,  Ky.,  Lawyer.* 

Jefferson,  50th  Dlst.—Ryans,  Dr.  Louis,  R.,  LooisrlUe,  Ky.,  Physician. 

Jefferson,  51st  Dist. — Thomas,  Elmore,  R.,  LooisyiUe,  Ky.,  Barber. 

Jessamine— Welsh,  Dr.  T.  R.,  D.,  Nlcholasvllle,  Ky.,  Physician. 

Johnson-Martin— Van  Hoose,  P.  C,  R.,  Mingo,  Ky. 

Kenton,  80th  Dist.— Murphy,  John  T.,  D.,  Coyington,  Ky.,  Lawyer.t 

Kenton,  81st  Dist. — Knollman,  M.  A.,  D.,  Covington,  Ky.,  Merchant. 

Kenton,  82nd  Dist.— Meyers,  H.  J.,  D.,  Covington,  Ky.,  Lumberman. 

Knoz-Whltley— Bays,  Robert,  R,,  Walden,  Ky.,  Teacher. 

Lam&— Dixon,  Lawrence,  D.,  Upton,  Ky.,  Farmer. 

Lawrence-Rockcastle— Cornelius,  Fred  R.,  lona,  Ky. 

Lewis— Bowman,  W.  P.,  R.,  Vanceburg,  Ky.,  Insurance. 

Lincoln — CBannon,  Dr.  W.  R.,  D.,  Stanford,  Ky.,  Physician. 

Logan— Lasley,  W.  T.,  D.,  Lewlsburg,  Ky.,  Lawyer.t 

Lyon-Marshall— Dycus,  W.  C,  D.,  Kuttawa,  Ky.,  Farmer. 

Madison— Rice,  H.  C,  D.,  Richmond,  Ky.,  Lawyer.t 

Marlon— Hunter,  Chas.  L.,  D.,  Lebanon,  Ky.,  Editor. 

Mason— Baldwin,  A.  L.,  R.,  Maysville,  Ky. 

McCracken— Gilbert,  M.  E.,  D.,  Paducah,  Ky.,  Lawyer.t 

McCreary-Pulaskl — Thompson,  G.  F.,  R.,  Eubank,  Ky. 

McLean— Brown,  Dr.  W.  V.,  D.,  Island,  Ky.,  Physician. 

Metcalfe-Monroe— Sartin,  Avery,  R.,  Willow  Shade,  Ky.,  Farmer. 

Montgomery-Menifee — Caudel,  T.  L.,  D.,  Frenchburg,  Ky.,  Lawyer.t 

Morgan-Wolfe— Pleratt,  Luther,  D.,  Ezel,  Ky.,  Farmer. 

Muhlenberg — McCandless,  A.  J.,  R.,  Beaver  Dam,  Ky. 

Nelson— Thomas,  John  B.,  D.,  Maude,  Ky.,  Farmer. 

Nicholas-Robertson— Moore,  S.  H.,  D.,  Mt.  Olivet,  Ky.,  Farmer. 

Ohio— Embry,  L.  L.,  R.,  Baizton,  Ky.,  Teacher,  Merchant. 

Oldham-Trimble — Crowe,  R.  T.,  D.,  LaGrange,  Ky.,  Lawyer.t 

Owen — Cobb,  Everett,  D.,  Owenton,  Ky.,  Teacher,  Farmer. 

Pendleton— Bradford,  J.  L.,  Ind.  R.,  Falmouth,  Ky.,  Merchant. 

Pike— Smith,  J.  T.,  R.,  PikeviUe,  Ky. 

Scott— Waggoner,  Geo.  C,  D.,  Stamping  Ground,  Ky.,  Minister. 

Shelby— Beckham,  W.  T.,  D.,  ShelbyvlUe,  Ky.,  Lawyer.t 

Simpson— Smith,  C.  B.,  D.,  Franklin,  Ky.,  Farmer. 

Todd— Street,  Ben.,  D.,  Elkton,  Ky.,  Insurance. 

Trigg- Walthal,  G.  F.,  D.,  Candon,  Ky.,  Farmer. 

Union— LiUy,  Dr.  J.  E.,  D.,  Uniontown,  Ky.,  Physician. 

Warren,  City  Dist. — Schneider,  Joe,  D.,  Bowling  Green,  Ky.,  Real  Estate. 

Warren,  County  Dist. — Young,  Ed.  S.,  D.,  Bowling  Green,  Ky.,  Fanner. 

Washington— Trusty,  Dr.  W.  F.,  R.,  Springfield,  Ky.,  Dentist. 

Webster— Hardin,  E.  C,  D.,  Wheatcroft,  Ky.,  Druggist. 

Woodford— Howard,  David  J.,  D.,  Versailles,  Ky.,  Lawyer.* 
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SENATE— 1918. 

1.— Frost,  W.  A.,  Wingo,  Ky.,  Milling,  Fanning. 

2.— Gardener,  T.  T.,  Bardwell,  Ky.,  Banker,  Farmer. 

3. — Qlenn,  S.  R.,  Eddyvllle,  Ky.,  Banker. 

4.— Nunn,  C.  S.,  Marion,  Ky.,  Lawyer.* 

5. — Thompson,  Mack,  Sturgis,  Ky.,  Lawyer.f 

6. — Rives,  Frank,  Hopkinsville,  Ky.,  Lawyer.* 

7.— Leach,  J.  Albert,  Beayer  Dam,  Ky.,  Coal  Operator,  Farmer. 

8. — McFarland,  Roy  L.,  Owensboro,  Ky.,  Teacher. 

9. — ^Rogers,  W.  E.,  Guthrie,  Ky.,  Merchant. 
10.— Parks,  Dr.  S.  P.,  Irrington,  Ky.,  Physician. 
11. — ^Huntsman,  Bishop,  Bowling  Green,  Ky.,  Lawyer.f 
12. — Carter,  Haynes,  Elizabethtown,  Ky.,  Lawyer.f. 
13.— Taylor,  B.  M.,  Greensburg,  Ky.,  Physician. 
14. — ^Hinkle,  J.  A.,  Bloomfield,  Ky.,  Groceryman. 
16.— Sanders,  H.  R.,  Campbellsville,  Ky.,  Trayeling  Salesman. 
16. — ^Antle,  Robert,  Olga,  Ky.,  Teacher. 
17. — Lewis,  B.  C,  Barbourrille,  Ky.,  Teacher. 
18.— Harlan,  J.  W.,  Danville,  Ky.,  Lawyer.f. 
19. — ^Trlgg,  R.  B.,  Glasgow,  Ky.,  Insurance. 
20. — Smith,  L.  M.,  Harrodsburg,  Ky.,  Lawyer.f. 
21. — Peak,  D.  H.,  Bedford,  Ky.,  Lawyer.f 
22.— Harris,  C.  M.,  Versailles,  Ky.,  Lawyer.* 
23.— Littrell,  L.  C,  Owenton,  Ky.,  Teacher. 
24. — Simmons,  R.  C,  Covington,  Ky.,  Lawyer.* 
25. — Helm,  Webster,  Newport,  Ky.,  Lawyer.f 
26.— Burton,  C.  W.,  Crittenden,  Ky.,  F&rmer. 
27. — Combs,  Thos.  A.,  Lexington,  Ky.,  Lumberman. 
28. — ^Hon,  George,  Winchester,  Ky.,  Lumberman. 
29.— Evans,  J.  H.,  Beattyville,  Ky.,  Physician. 
30.— Swlnford,  M.  C,  Cynthiana,  Ky.,  Lawyer.* 
31. — ^Raybum,  J.  N.,  Grayson,  Ky.,  Merchant,  Farmer. 
32. — Morris,  H.  T.,  Greenup,  Ky. 
33.— Brock,  H.  M.,  Harlan,  Ky.,  Lawyer.f 
34.— Whittaker,  Dr.  J.  D.,  Cannel  City,  Ky.,  Physician. 
SS.^BradFey,  S.  M.,  Morehead,  Ky.,  Lumberman. 
36. — Simms,  M.  K.,  Worthington,  Ky. 
37.— Huffaker,  Hite,  Louisville,  Ky.,  Lawyer.f 
38.— Perry,  W.  A.,  Louisville,  Ky.,  Lawyer.f 
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YOUNG  MAN!  YOUNG  WOMAN! 

The  CiTil  Service  needs  you.    Private  Business  Firms  need  you. 
Enroll  in  our  School  and  allow  us  to  prepare  you  for  these  positions. 

Clay's  Business  College 

218  W.  Main, 
Lexington,  Ky. 


JUSTRIQHT  MADE  TO  ORDER 

SUITS  AND  OVERCOATS  $18-$25 

Appeal  to  College  Men  because  in  no  other  Ciothes  can  they  express 
Their  individuality  so  well  at  such  a  reasonable  price. 

Justright  Tailoring  Co. 

14B  WMt  Main  St  Lexington,  Ky. 


THE  LEXINGTON  DRUG  CO. 

THE  STUDENTS'  FRIEND 

Hot  Drink*  When  Its  Cold 

Cold  Drinks  When  lU  Hot. 

The  Home  of 

MISS  HOLLADVS  CANDY 

STATIONERY                     FOUNTAIN  FENS,  ETC 

STANDARD  QUIZ  BOOKS 

L  Blackstone;  n.  Contracts;  III.  Common  Law  Pleading  and 
Practice;  IV.  Bqnity  Pleading  and  Practice;  V.  Agency;  VI.  Partner- 
ship; Vn.  Personal  Property;  VHI.  Bailments  and  Carriers;  XI.  Torts; 
X.  Domestic  Relations;  XL  Code  Pleading;  XIL  Bvidence;  Xni.  Crim- 
inal Procedore.  Price  paper,  60  cents  per  number  postpaid  on  receipt 
of  amount. 

UNIVERSITY  BOOK  STORE. 


Please  mention  The  Journal  when  answering  advertisements. 
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Clothes  For  College  Men 

You  see  in  this  illustration  scmiediing 
of  what  we  mean  when  we  say  we  have 
the  best  clothes  made  for  young  men* 

HART  SCHAFFNER  &  MARX 

i: 

Make  them  stylish,  and  of  good  quality, 
all  wool  fabrics,  fine  tailoring* 

Kaufman  Clothing  Co.  JJ 


The  College  Boys'  Store 

Graddy-Ryan  Co. 


Incorporated. 


Clothing,  Tailoring,  Shoes  6c  Furnishings 

"Wear  for  Young  Men  and  Men  Who  Stay  Young" 

0.  W.  COLLINS,  State  Representative 

Please  fnentlon  The  Journal  when  answering  advertisements. 
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THE  UNIVERSITY  OF 
KENTUCKY 

ESTABLISHED  IN  EIGHTEEN  HUNDRED  SIXTY-SIX 

FRANK  L  MCVEY,  PH.  D..  LL  D.,  PRESIDENT 

I.  THE  COLLEGE  OF  ARTS  AND  SCIENCE  offers  to  men  and 
women  programs  of  study  leading  to  the  degrees  of  Bachelor  of 
Arts  and  Bachelor  of  Science,  which  may  be  begun  in  September 
or  February.  The  Courses  in  Education  prepare  for  the  pro- 
fession of  teaching  in  secondary  and  higher  schools,  and  grant 
the  degrees  of  Bachelor  of  Arts  and  Bachelor  of  Science  and 
a  life  certificate  in  Education,  entitling  the  holder  to  teach  in 
the  schools  of  the  State.  In  this  College  there  are  other  courses 
in  yarious  fields,  and  specifically  in  Journalism,  leading  to  the 
degree  of  Bachelor  of  Arts  in  Journalism. 

II.  THE  COLLEGE  OF  AGRICULTURE  includes  the  work  in  in- 
struction, the  Experiment  Station  and  the  Extension  Divlsicm. 
Courses  in  Agriculture  and  Home  Science  are  offered,  leading  to 
the  degrees  of  Bachelor  of  Science,  Bachelor  of  Science  in  Agri- 
culture and  Bachelor  of  Science  in  Home  Economics.  Short' 
courses  are  offered  to  special  students  from  November  to  March. 
The  Experiment  Station  carries  on  research  work  and  experi- 
mentation, and  the  Extension  Division  has  charge  of  the  in- 
struction in  Agriculture  and  Home  Economics  outside  of  the 
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"Aside  of  the  sphere  of  the  Federal  Govern- 
ment, each  State  is  in  all  things  supreme,  not 
by  grace,  but  of  right.  .  .  .  This  suprem- 
acy of  the  States  in  the  powers  which  have  not 
been  granted  is  as  essentially  a  part  of  the  sys- 
tem as  the  supremacy  of  the  general  govern- 
ment in  its  sphere.  The  States  are  at  once  the 
guardians  of  the  domestic  security  and  the 
happiness  of  the  individual,  and  they  are  the 
parents,  the  protectors,  and  the  stay  of  the 
Union.  The  States  and  the  United  States  are 
members  of  one  great  whole;  and  the  one  is  as 
needful  as  the  other.  The  powers  of  govern- 
ment are  not  divided  between  them;  they  are 
distributed;  so  that  there  need  be  no  collision  in 
their  exercise.  •  .  .  But  for  State  rights 
the  Union  would  perish  from  the  p2uralysis  of 
its  limbs.  The  States,  as  they  gave  life  to  the 
Union,  are  necessary  to  the  continuance  of 
that  life." 

— ^Bancroft. 
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VOL.  VI.  LEXINGTON.  KY.,  JANUARY.  1918.  NO.  2 


AN  EXPERIMENT  IN  THE  PSYCHOLOGY  OF 
EVIDENCE.* 


Chalkley:  Doctor  Tigert  does  not  need  any  formal  introduc- 
tion to  our  students.  We  all  know  that  his  reputation  as  a  meta- 
physician and  as  a  psychologist  is  most  distinguished.  He  is  a  grad- 
uate of  one  of  our  strongest  classical  institutions;  he  has  been  a 
national  figure  on  the  football  field ;  he  won  the  Rhodes  scholarship 
at  Oxford  and  spent  three  years  there  in  the  study  of  law  and 
philosophy  among  out  great  allies;  he  returned  to  America  with 
badges  of  distinction  from  that  greatest  of  universities;  there  he 
imbibed  those  principles  of  law  and  that  culture  which  have  made 
our  people  very  great;  he  has  been  president  of  one  of  our  Ken- 
tucky colleges;  he  has  added  to  the  fame  of  this  institution  by 
standing  out  as  its  resident  sophist  for  many  years.  How  many 
years  all  this  has  taken  cannot  now  be  established  by  any  satis- 
factory evidence.  He  looks  young ;  but  he  has  succeeded  with  great 
skill  in  befogging  every  appearance.  One  who  does  not  know  his 
patriotism  would  imagine  that  he  has  also  taken  something  from  the 
Teutonic  Kultur.  Yet  we  love  him  up  here.  I  have  invited  him  to 
address  you  today  because,  as  a  pastmaster  in  the  art  of  making 


•This  took  place  in  Judge  Chalkley's  class  in  evidence.  We  think  it  illustrates 
some  piinciplee  which  wfll  prove  of  interest  and  value  to  the  average  practitioner. 
Judge  Chalkley  performed  a  similar  experiment  here  several  years  ago.  A  few 
others  have  been  tried,  among  which  was  one  by  Dean  Wigmore  at  Northwestern. 
An  elaborate  record  of  It  is  given  in  Wigmore's  Principles  of  Judicial  Proof. 
Those  who  have  studied  the  various  experiments  pronounce  the  one  here  recorded 
to  he  the  most  subtly  planned  and  successfully  performed  of  any  yet  published. 
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obscurity  clear,  and  of  making  what  seems  plain  very  obscure,  he 
is  eminently  fitted  to  instruct  you  in  the  psychology  of  evidence. 

Tigert:  I  am  embarrassed  by  this  over-hind  introduction.  May 
I  ask  you  to  lower  your  expectations  t  I  am  further  embarraased 
in  making  the  attempt  to  speak  to  you  on  a  subject  as  to  which  I 
am  sure  that  Judge  Chalkley  is  much  better  qualified  to  instruct  you 
than  I  could  be. 

However,  we  have  no  greater  evidence  of  the  force  and  effi- 
ciency of  the  application  of  the  doctrines  of  psychology  than  the 
present  war.  William  of  (Germany  and  his  astute  aids  are  the  most 
expert  psychologists  in  the  world,  as  they  are  the  most  superb  mas- 
ters of  military  skill  and  tactics.  They  command  the  highest  re- 
spect and  admiration  of  all  worthy  people.  When  we  consider  the 
nobility  of  their  high  aims 

Hardin  (rises  abruptly  and  noisily,  slamming  a  book  on  the  desk 
with  vehemence — ^he  sits  in  front  center) :  I  protest  against  these 
remarks.  It  is  a  shame.  We  should  not  listen  to  them.  This  is 
treason ;  I  appeal  to  you  men. 

Chapman  (not  a  member  of  the  class — sitting  on  extreme  left — 
rises  precipitately) :  You  have  interrupted  too  soon.  We  must  not 
insult  a  professor.  Let's  wait  and  see  what  else  he  is  going  to  say. 
The  Germans  are  not  all  bad.    I  have  known  some  that 

Tigert:  I  thank  you,  Mr.  Chapman.  If  all  men  were  as  fair 
as  you,  this  war  would  soon  end  in  the  triumph 

Sullivan  (sitting  on  extreme  right — rises  noisily  and  abruptly, 
kicks  his  chair  over  backwards — waives  his  arms  and  speaks  excit- 
edly— ^he  holds  an  empty  ink  bottle  in  his  right  hand) :  I  for  one 
will  not  listen  to  another  word.  Chapman  is  as  bad  as  Tigert.  Ev- 
ery German  sympathizer  ought  to  be  quartered  and  boiled  alive, 
and  I  am  going  to  do  away  with  one  of  them — (throws) — right  now. 

Park  (sitting  immediately  behind  Chapman — as  Sullivan 
throws.  Park  clandestinely  throws  an  identical  ink  bottle  against 
the  chair  boarding  at  Chapman's  feet,  so  as  to  roll  towards  the  door 
and  be  in  view  of  all). 

Chapman  (has  remained  standing,  looking  at  Sullivan — as  Sul- 
livan throws,  ahd  the  bottle  rolls  to  the  front,  presses  a  white  and 
red  handkerchief  to  his  face,  and  rushes  to  the  door,  exclaiming) 
My  God!  My  GodI 
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Miss  Paritz  (sitting  in  center — as  Chapman  shows  the  red  hand- 
kerchief;  she  bounds  up  out  of  her  chair  and  screams,  then  falls 
back  in  her  chair  with  her  face  buried  in  her  handkerchief). 

Lafferty  (as  Chapman  rushes  out  of  the  door,  enters  with  a 
cane,  beats  with  his  cane  and  stamps  with  his  foot) :  What  is  go- 
ing on  heret 

Tigert :  Judge,  I  have  been  accused  of  being  unpatriotic,  but 
I  think  I  have  been  treated  unfairly.  I  am  going  to  insist  on  jus- 
tice being  done  in  this  case.  If  I  have  been  unpatriotic,  I  should  be 
glad  to  accept  the  consequences.  If  I  have  been  treated  unfairly, 
I  insist  that  I  shall  be  vindicated.  I  want  you  to  send  for  Doctor 
Boyd,  the  Acting  President  and  Chairman  of  the  Discipline  Com- 
mittee. Let  the  proper  authority  act  in  this  matter  and  mete  pun- 
ishment where  it  is  due.  I  should  like  to  have  some  of  my  own 
students  here  as  they  can  testify  in  regard  to  my  loyalty.  Will 
you  be  good  enough  to  have  the  members  of  this  class  retained 
here  until  these  parties  can  be  summoned.  I  think  you  owe  it  to 
me  to  have  a  fair  and  impartial  investigation  of  this  matter. 

Lafferty:    We  will  investigate  it  at  once. 

Chalkley:  I  will  ask  Mr.  Park  to  hold  the  students  here  in 
this  room  until  we  can  get  the  President  and  Captain  Royden.  Mr. 
Park,  please  see  that  they  do  not  talk  among  themselves. 

Park  (addresses  the  students,  giving  caution  not  to  speak  to 
each  other,  nor  to  leave). 

Tigert,  Lafferty,  Chalkley — exeunt.  At  this  time  Wood  arose 
excitedly,  saying  that  no  one  ought  to  express  an  opinion  carelessly 
for  all  would  likely  be  called  to  Frankfort  to  testify  later. 

Judge  Chalkley  returns  after  a  short  time  with  Dr.  Boyd,  who 
proceeds  to  call  in  witnesses  of  the  affair  for  the  purpose  of  in- 
vestigation.   The  testimony  was  taken  in  shorthand. 

First  witness  called  was  Mr.  Cambron. 

Boyd:  I  am  very  sorry  to  hear  of  the  disturbance  m  class. 
Mr.  Cambron,  I  would  like  to  ask  you  a  few  questions  as  to  what 
happened  a  while  ago.  I  wish  you  would  state  everything  you 
saw.  First,  let  me  ask  you  to  state  fully  and  carefully  everything 
you  heard  Doctor  Tigert  say. 
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Cambron :  Well,  I  heard  Doctor  Tigert  say  that  the  Emperor 
William  of  Germany  was  the  greatest  psychologist  of  the  present 
day,  and  then  he  continued  talking — ^I  don't  remember  exactly 
what  he  said. 

Boyd:.  Do  you  remember  anything  elset 

C. :    That  is  all  I  remember. 

B. :    What  happened ?    Who  acted  and  what  did  he  dot 

C:  After  he  finished  that  statement  about  the  greatest  psy- 
chologist of  the  present  day,  Mr.  Hardin  objected  to  the  statement 
and  then 

B.:    What  did  he  say  t 

C:    He  said,  ''Gentlemen,  I  object  to  these  statements." 

B. :    What  happened  nextt 

C:  Mr.  Chapman,  on  the  other  side,  got  up  and  said  that — 
I  don't  know  exactly  what  he  stated,  but  I  think  he  thought  it  was 
all  right  to  give  a  man  a  chance  to  speak,  to  let  him  finish  what  he 
started  to  say,  and  then  Mr.  Sullivan,  at  the  back  end  of  the  room, 
got  up  and  he  agreed  with  Mr.  Hardin.  I  think  he  threw  something 
at  Mr.  Chapman. 

B. :  Now  tell  us,  as  carefully  as  you  can,  everything  Mr.  Sul- 
livan said. 

C. :  I  don't  remember  distinctly  what  he  said — the  words  that 
he  used. 

B.:    What  did  he  dot 

C:  He  threw  something  at  Mr.  Chapman.  I  saw  him  throw 
his  arm  out — I  didn't  see  anything  in  his  hand.  I  didn't  see  any 
one  get  hit.    I  saw  some  one  make  out  like  he  was  hit. 

B. :    What  happened  thent 

C:    I  don't  know. 

B. :    Did  you  hear  anybody  scream  t 

C. :  Mr.  Chapman  kind  of  screamed  and  ran  out  of  the  room, 
and  then  Judge  Lafferty  came  into  the  room. 

B. :    Didnt  you  hear  any  screams  t 

C:    Mr.  Chapman  screamed,  I  think. 

B. :    Did  the  men  seem  angry  t 

C. :    Yes,  sir. 

B.:    Did  the  whole  class  seem  angry  t 
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C:  Well,  the  rest  of  the  class  seemed  excited,  more  so  than 
angry. 

B. :    I  understand  Mr.  Park  had  charge  of  the  class.    Did  you 
see  him  do  anything  t 
C:    No,  sir. 

B.:  How  were  Mr.  Hardin  and  Mr.  Sullivan  dressed — do  you 
remember? 

C. :  Well,  Mr.  Hardin  had  on  a  uniform,  and  Mr.  Sullivan  had 
on  a  uniform,  too,  I  think. 

B.:    Would  you  recognize  themt 

C. :    Yes,  sir. 

B.:    Do  you  think  that  they  were  insulting  to  each  other  t 

C. :    Well,  I  guess  it  would  be  an  insult. 
(Mr.  Cambron  excused.) 

Mr.  Dabney  was  called  in  next. 

Boyd:  Mr.  Dabney,  I  want  you  called  in  to  hear  just  what 
happened  in  the  class  some  time  ago,  and  I  want  to  ask  you  a  few 
questions.  I  wish  you  would  state,  as  fully  as  you  can,  what  Doctor 
Tigert  said.    Give  his  words  if  you  can. 

Dabney:  I  don't  think  I  can  give  his  words — he  said  that  the 
Crerman  Emperor  and  his  aids  were  the  greatest  psychologists  in 
the  world,  especially  in  a  military  way. 

B. :    Did  he  finish  his  lecture  t 

D.:    No,  sir. 

B.:    Why  didn't  he t 

D. :    He  was  interrupted  by  Mr.  Hardin  getting  up. 

B.:    Mr.  Hardin  t 

D.:    Yes,  sir. 

B.:    What  did  he  do  and  sayt 

D. :  I  can't  give  the  words,  but  in  substance  he  accused  Doctor 
Tigert  of  treason  for  what  he  said  concerning  the  German  Emperor. 

B.:    What  happened  next? 

D. :  Mr.  Hardin  was  interrupted  by  Mr.  Chapman  saying  that 
Mr.  Hardin  had  spoken  too  quickly.  He  said  that  what  Mr.  Hardin 
said  was  not  so. 

B.:    What  happened  then? 
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D.:  Mr.  Sullivan  got  up  and  said  some  harsh  word  about 
Mr.  Chapman.  He  corroborated  what  Mr.  Hardin  said,  and  threw 
an  ink  bottle  at  Mr.  Chapman. 

B,:    I  want  to  know  exactly  what  Mr.  Sullivan  said. 

D.:  He  said  in  substance  that  he  was  backing  Mr.  Hardin 
against  Mr.  Chapman. 

B.:    Then  what  happened  t 

D. :  Mr.  Sullivan  threw  an  ink  bottle  at  Mr.  Chapman  and  Mr. 
Chapman  threw  his  handkerchief  up  to  his  head. 

B.:    Was  he  hit  t 

D. :  I  don't  know  whether  he  was  hit  or  not.  I  saw  Mr.  Chap- 
man with  a  red  spot  on  his  handkerchief  rushing  out  of  the  room. 

B. :    What  else  happened  t 

D.:  Well,  there  was  a  good  deal  of  talking  and  excitement 
at  the  time.  Doctor  Tigert  said  that  he  had  been  accused  of 
treason,  and  if  he  was  guilty  he  wanted  to  bear  the  consequenceSi 
and  if  he  wasn't,  he  wanted  those  who  had  accused  him  to  bear 
the  consequences,  and  called  to  Judge  Chalkley  to  get  Doctor  Boyd, 
Chairman  of  the  Discipline  Committee,  to  decide  the  question.  Judge 
Chalkley  said  he  ought  to  have  Captain  Royden,  too. 

B.:    Did  the  class  seem  angry  t 

D.:    Yes,  sir. 

B. :    How — were  they  angry  at  Mr.  Chapman  or  Doctor  Tigert  t 

D.:  The  expressions  weren't  so  plain  that  I  could  distinguish 
really  whom  they  were  angry  at. 

B.:    Did  Mr.  Park  take  any  part  in  the  controversy? 

D.:    No,  sir.    I  didnt'  hear  anything  Mr.  Park  said. 

B. :  How  were  the  men  dressed — Mr.  Hardin,  Mr.  Sullivan  and 
Mr.  Chapman  t 

D.:  Mr.  Hardin  and  Mr.  Sullivan  were  dressed  in  uniform; 
Mr.  Chapman  had  on  civilian  clothes. 

B.:    Do  you  think  he  insulted  Doctor  Tigert  t 

D. :    I  should  consider  it  an  insult. 

(Mr.  Dabney  excused.) 

Mr.  Walker  was  then  called, 

Boyd:  Mr.  Walker,  I  called  you  to  hear  what  happened  in 
the  class  just  passed,  where  the  disturbance  took  place,  and  want 
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to  ask  you  a  few  questions,  to  see  who  is  at  fault.    I  wish  you 
would  tell  uSy  as  carefully  as  you  can,  what  Doctor  Tigert  said. 

Walker :  Well,  Doctor  Tigert  was  speaking  on  the  psycho- 
logical part  of  the  war.  He  said  that  the  government  forces  had 
been  developed  along  that  line.  While  he  didn't  quite  finish  his^ 
sentence,  and  I  think  he  started  to  modify  what  he  had  begun  to 
say,  I  didn't  see  why  any  disturbance  should  have  come  of  what 
he  said.  He  didn't  finish.  He  was  talking  about  the  nobility  of 
the  aims  of  the  Germans. 

B. :    What  happened  thent 

W. :  Well,  that  is  about  as  far  as  he  got.  He  was  interrupted 
by  Mr.  Hardin,  who  said  that  as  Americans  we  should  not  allow 
anything  of  that  kind.  Mr.  Chapman  jumped  up  and  said  that  he 
thought  Doctor  Tigert  was  right  in  what  he  said.  From  what  I 
could  see,  Mr.  Sullivan  seemed  to  doubt  what  Mr.  Chapman  said, 
and  made  a  motion  of  throwing  something  at  Mr.  Chapman's 
head. 

B.:  Tell  me,  as  carefully  as  you  can,  just  what  Mr.  Sullivan 
said. 

W.:  I  never  paid  any  attention  to  what  Mr.  Sullivan  said. 

B.:    What  did  he  dot 

W. :    Well,  he  threw  something  at  Mr.  Chapman. 

B.:    Was  Mr.  Chapman  hitt 

W. :    He  seemed  to  be. 

B.:    What  did  he  dot 

W. :  He  threw  his  hand  up,  I  believe  to  the  left  side,  and  ran 
out  of  the  room. 

B.:    Did  you  see  any  blood  t 

W. :    I  saw  something  red  that  looked  like  blood. 

B.:    What  did  he  say  t 

W.:    He  didn't  say  anything  else. 

B. :    What  happened  after  that  t 

W. :  Well,  Doctor  Tigert  offered  to  apologize  to  the  class  and 
to  do  ^s  much  as  he  could  to  quiet  down  the  disturbance,  and  said 
that  if  he  had  done  anything  wrong,  he  was  willing  to  take  the 
consequences. 

B.:    Did  you  hear  any  screams  t 

W. :    No,  sir. 
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B.:    Did  the  boys  seem  angry  t 

W,:    Yes,  sir,  they  did. 

B. :    At  whomt 

W. :  Well,  I  can't  say.  At  first  I  thought  at  Hardin,  and  then 
at  Doctor  Tigert,  and  Mr.  Sullivan  seemed  like  he  was  angry  at 
Mr.  Chapman. 

B. :    Did  Mr.  Park  do  anything? 

W. :    No,  sir ;  Mr.  Park  remained  in  his  seat. 

B.:    Were  the  boys  dressed  so  that  you  would  recognize  themt 

W.:  Mr.  Sullivan  and  Mr.  Hardin  were  in  uniform.  I  said  I 
could  recognize  them,  but  I  can't  recognize  Mr.  Sullivan.  (Knows 
Sullivan  well.) 

B.:    Was  he  in  uniform? 

W. :  Mr.  Hardin  was  in  uniform ;  I  am  not  sure  about  Mr.  Sul- 
livan. 

B.:    Did  you  think  that  they  were  insulting  to  Doctor  Tigert  f 

W.:  Well,  that  is  kind  of  a  hard  question  to  answer.  As  to 
my  opinion,  I  think  so.    They  did  not  give  Doctor  Tigert  a  chance. 

B. :    Do  you  think  he  is  a  traitor  t 

W. :    I  think  not. 

(Mr.  Walker  excused.) 

Mr.  Green  called  next. 

Boyd:  Mr.  Oreen,  I  want  to  ask  you  to  come  in  and  tell  us 
exactly  what  happened.  You  were  in  the  class  room  when  the  dis- 
turbance took  place.  I  wish  you  would  tell  us  just  what  Doctor 
Tigert  said. 

Green:  I  don't  know  whether  I  can  tell  you  the  exact  words 
he  said  or  not.  The  best  that  I  can  tell  you,  he  said  that  this 
present  war  had  brought  out  the  forces  of  psychology  more  than 
any  other  fact.  He  went  ahead  and  said  that  the  Emperor  William 
and  his  advisors  (I  believe  that's  the  word  he  used)  were  worthy  of 
the  admiration  of  all.  They  weren't  his  exact  words,  but  some- 
thing to  that  effect.  That  is  about  as  far  as  he  got.  Mr.  Hardin 
jumped  up  and  he  appealed  to  the  rest  of  this  audience,  that  we 
were  Americans  and  should  not  stand  for  this. 

B.:    What  happened  thent 
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G.:  Mr.  Chapman  arose  then  and  said  that  we  should  give 
Doctor  Tigert  a  fair  deal,  and  let  him  go  ahead  and  modify  his 
statement,  or  let  him  go  ahead  and  finish  up  what  he  intended  to 
bring  out.  Mr.  Sullivan  then  jumped  up  and  said  that  Mr.  Chap- 
man was  as  bad  as  Doctor  Tigert — that  we  should  do  away  with  all 
these  fellows  that  were  not  Americans,  and  said  he  was  willing  to 
begin  now,  and  he  threw  something  at  Mr.  Chapman. 

B. :    Is  that  all  you  remembered  that  Mr.  Sullivan  said? 

6. :    I  think  that  is  about  all  I  can  recall. 

B.:    What  did  he  do? 

G. :    He  threw  at  Mr.  Chapman. 

B.:    Was  he  hit? 

G.:  Well,  I  think  it  hit  Mr.  Chapman  along  here  (puts  hand 
to  head)  some  place,  but  I  couldn't  say  definitely. 

B.:    What  did  he  do? 

G. :    He  grabbed  his  head  and  went  out  of  the  room. 

B.:    What  did  he  say? 

6.:    I  didn't  hear  him  say  anything. 

B.:    Any  insulting  remarks? 

G. :    No,  sir,  it  was  rather  confusing, 

B. :    You  never  heard  any  screams  ? 

G. :    No,  sir. 

B.:    You  say  you  didn't  see  any  blood? 

G. :    No,  sir. 

B.:    What  happened  then? 

G. :  Dean  Lafferty  came  in ;  Judge  Chalkley  said  we  must  have 
order.    Judge  Lafferty  told  Mr.  Park  to  take  charge  of  the  class. 

B. :    Did  the  class  seem  angry  in  any  way? 

G. :    They  seemed  to  be  frustrated  or  something  of  the  kind. 

B.:  At  whom  were  they  angry — Mr.  Chapman  or  Doctor 
Tigert. 

G.:  I  think  it  was  divided.  As  well  as  I  can  remember,  some 
were  for  Mr.  Chapman  and  some  for  Doctor  Tigert. 

B. :  Would  you  recognize  these  men?  How  were  they  dressed? 
The  first  one  was  Hardin,  you  sayt 

G. :    Yes,  sir;  he  had  on  a  uniform. 

B. :    Did  Mr.  Park  have  anything  to  say  or  do  t 
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0.:  I  didn't  hear  him  say  anything,  except  to  ask  us  not  to 
talk  very  much. 

B. :    Do  you  think  that  Doctor  Tigert  was  insulted! 
0. :    Welly  I  think  he  was. 

B.:    Do  you  think  he  ought  to  have  been  insulted! 
O. :    Yes,  sir. 

(Qreen  excused.) 

The  next  witness  called  was  Mr.  Ward. 

Boyd:  Mr.  Ward,  I  have  called  you  over  to  find  out  just 
what  happened  in  the  class  room.    Will  you  tell  met 

(Here  Doctor  Tigert  asked  for  some  one  of  his  class  to  testify 
for  him.  One  of  the  members  of  the  class  arose  and  Dr.  Boyd 
questioned  him  as  to  Doctor  Tigert 's  attitude  toward  the  war. 
Witness  stated  that  he  had  never  heard  him  say  anything  treason- 
able. Doctor  Boyd  asked  if  these  people  were  members  of  Doctor 
Tigert 's  class.  He  said  that  they  were  and  that  he  had  called  them 
out  of  the  library  to  testify  for  him.) 

Boyd:  Mr.  Ward,  I  wish  you  would  tell  me  from  the  begin- 
ning, just  what  Doctor  Tigert  said,  and  just  what  occurred. 

Ward :  Well,  in  fact,  I  wasn't  paying  much  attention  to  Doctor 
Tigert 's  remarks. 

Boyd:    Did  you  agree  with  what  he  said! 

Ward:  Well,  from  what  I  gathered,  he  said  that  the  Ger- 
mans were  the  greatest  psychologists,  and  that  they  were  to  be 
admired,  and  I  believe  that  is  about  all  that  I  remember. 

Boyd :    What  happened  then  t 

Ward:  Well,  Mr.  Hardin  got  up  and  said  that  he  was  sur- 
prised at  these  remarks.  He  said  that  he  ought  to  modify  them. 
I  can't  give  just  his  exact  words. 

Boyd:    What  happened  then! 

Ward :  Then  Mr.  Chapman  got  up  and  said  that  he  believed 
Dr.  Tigert  was  wrong  in  making  these  remarks.  I  didn't  hear  just 
his  exact  words.    He  said  more  than  that. 

Boyd:    What  happened  then! 

Ward:  Why,  then  Mr.  Sullivan  got  up  and  said — ^I  believe 
he  said — ^that  Mr.  Chapman  was  just  as  much  a  Qerman  as  Dr. 
Tigert— or  something  to  that  effect. 
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Boyd:    What  did  he  dot 

Ward :    That  is  about  all  that  I  saw. 

Boyd :    Did  he  do  anything! 

Ward :    I  didn't  see  him. 

Boyd:    Did  you  see  anybody  hit! 

Ward :    I  saw  Chapman  throw  his  hand  up  to  his  head. 

Boyd:    Did  you  see  the  ink  bottle  thrown! 

Ward:    No,  sir. 

Boyd:    What  happened  then! 

Ward :    Mr.  Chapman  went  out  of  the  room,  and  Judge  Laff erty 
eame  in. 

Boyd :    Did  Chapman  say  anything  as  he  left  the  room! 

Ward :    Not  as  I  remember. 

Boyd:    Did  you  hear  any  other  talk  or  any  screams t 

Ward :    I  believe  I  heard  some  one  scream. 

Boyd:    Tell  us  what  happened  after  Judge  Laflferty  came  in. 

Ward :    Well,  he  said  that  he  would  send  over  for  you  and  told 
Mr.  Park  to  take  charge  of  the  class. 

Boyd:    Did  the  men  seem  angry T 

Ward:    Tes,  sir;  they  seemed  a  little  excited  and  angry. 

Boyd:    At  whom t 

Ward :    Do  you  mean  Chapman  and  Doctor  Tigert  or  the  mem- 
bers of  the  class  t 

Boyd:    The  members  of  the  class.    Were  they  angry t 

Ward:    I  didn't  think  the  members  of  the  class  seemed  to  be 
very  angry  t 

Boyd:    Do  you  recognize  these  men — ^you  are  sure  that  they 
are  the  ment 

Ward:    Yes,  sir. 

Boyd:    Do  you  think  that  these  men  insulted  Dr.  Tigert t 

Ward :    Well,  I  thought  they  acted  too  hastily.    I  thought  Dr. 
Tigert  ought  to  have  been  given  a  chance  to  end  his  remarks. 

Boyd :    What  did  you  think  about  his  remarks  t 

Ward:    Well,  as  I  said  before,  I  wasn't  paying  any  attention 
to  his  remarks. 

(Ward  excused.) 

Mr.  McEenzie  was  then  called. 
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Boyd:  Mr.  McKenzie,  I  have  been  asked  to  come  in  and  try 
to  find  out  just  who  was  at  fault  in  this  unfortunate  episode  in  the 
class.  I  wish  you  would  tell  us  first,  just  exactly  what  Dr.  Tigert 
said. 

McK. :  Well,  I  wasn't  paying  much  attention  to  just  what  Dp. 
Tigert  said.  I  was  sitting  there  in  a  kind  of  a  stupor  and  I  hadn't 
gotten  the  general  trend  of  his  conversation. 

Boyd:    What  did  he  sayt 

McK.:  Well,  it  seems  that  he  said  something  about  the  Ger- 
man people  being  first  in  military  affairs,  and  it  seemed  like  he 
thought  they  were  to  be  admired. 

Boyd :    What  happened  t 

McK. :  Well,  along  about  then,  Mr.  Hardin  arose  and  said — ^I 
don't  know  what  he  said. 

Boyd:    You  don't  remember  a  thing  he  said: 

McK.:    I  do  not. 

Boyd:    Where  were  yout 

McK. :    I  was  sitting  in  the  room. 

Boyd:    What  happened  after  thatt 

McK.:  Then  Mr.  Chapman  arose  and  said  something  about — 
he  thought  that  Dr.  Tigert  didn't  say  anything  to  cause  this  dis- 
turbance. 

Boyd:    Did  he  get  abusive  in  any  wayt 

McK.:    No,  sir. 

Boyd:    You  don't  remember  his  exact  words! 

McK.:    No,  sir. 

Boyd:    What  happened  after  thatt 

McK. :  Then  Mr.  Sullivan  arose.  He  seemed  to  think  that  Mr. 
Chapman  shouldn't  be  in  this  affair,  and  he  seemed  to  throw  an 
ink  bottle  at  him. 

Boyd:    What  did  Mr.  Sullivan  sayt 

McK. :    I  don't  know  what  he  said. 

Boyd:    You  don't  remember  his  words t 

McK.:    No,  sir. 

Boyd:    Did  you  see  him  throw  something  at  Mr.  Chapman T 

McK.:    Yes,  sir. 

Boyd :   Was  Mr.  Chapman  hit  t 
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McK. :    It  looked  to  me  like  he  was  hit — I  won't  say  positively. 

Boyd:    Did  you  see  any  blood t 

McK.:    No,  sir. 

Boyd:    What  happened  thent 

McK. :    Well,  it  seemed  like  the  whole  room  was  in  an  uproar. 

Boyd:    Did  you  hear  anybody  make  any  remarks  or  scream t 

McK.:  Mr.  Chapman  screamed,  and  I  don't  remember  who 
made  the  next  remarks. 

Boyd:    What  did  Mr.  Chapman  say? 

McK.:  I  don't  think  he  said  anything.  I  just  heard  him 
scream. 

Boyd:    What  did  he  do? 

McK. :  Well,  he  left  the  room  and  Dr.  Tigert  said — I  don't  know 
what  he  said — and  then  Judge  Chalkley  arose. 

Boyd:     What  happened  then  after  Mr.  Chapman  left? 

McK.:  Well,  I  don't  know  exactly  what  happened.  I  was 
kind  of  excited  at  the  time. 

Boyd:    You  say  Judge  Chalkley  arose — what  did  he  say? 

McK.:  I  don't  know  what  he  said.  He  said  something  about 
this  uproar  in  the  room. 

Boyd:    Did  anybody  else  make  an^'-  remarks? 

McK.:  I  believe  I  heard  Dr.  Tigert  make  a  remark  that  if  he 
was  at  fault  he  wanted  to  suffer  for  it,  and  if  he  wasn't  he  wanted 
these  others  to  suffer. 

Boyd :     Did  the  men  seem  angry  ? 

McK.:  Mr.  Sullivan  and  Mr.  Hardin  seemed  to  be  a  little 
angry. 

Boyd :  You  mentioned  Mr.  Park — did  he  take  any  part  in  the 
affair? 

McK. :  Not  that  I  know  of,  until  Judge  Chalkley  asked  him  to 
take  the  chair  and  preside  over  the  class. 

Boyd:  You  would  recognize  these  men — how  were  they 
dressed  ? 

McK. :     In  uniform. 

Boyd :     You  would  know  them  then? 

McK. :    Yes,  sir. 

Boyd:    Do  you  think  that  they  were  insulting  to  Dr.  Tigert? 
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McK.:    I  don't  know  whether  they  were  or  not. 
Boyd:    Do  you  think  he  said  anything  out  of  the  wayt 
McK.:    Dp.  Tigertt 
Boyd :    Yes. 

McK.:    I  don't  know  as  he  said  anything  out  of  the  way.    Aa 
I  told  you,  I  don't  know  exactly  what  he  was  saying. 
(McKenzie  excused.) 

Next  witness  called — Mr.  Puryear. 

Boyd:  Mr.  Puryear,  we  are  trying  to  get  at  the  facts  in  this 
unfortunate  disturbance  of  the  last  hour,  and  I  want  to  ask  you  to 
tell  me  exactly  what  Dr.  Tigert  said. 

Puryear:  Why,  he  was  speaking  of  the  great  psychology  of 
the  German  Emperor,  and  his  generals.  He  sort  of  said  that  the 
people  couldn't  help  but  admire  them  for  this  great  psychology.  I 
don't  know  exactly  how  he  expressed  it.    Mr.  Hardin  jumped  up. 

Boyd:    What  did  he  dot 

Puryear:  He  said  something  about  being  unpatriotic,  and  un- 
American,  and  before  he  got  through  Mr.  Chapman  jumped  up  and 
told  Mr.  Hardin  to  sit  down. 

Boyd:    What  did  Mr.  Chapman  sayt 

Puryear:  I  don't  know;  I  didn't  pay  any  attention  to  what 
he  said. 

Boyd:    You  didn't  hear  anything  he  saidt 

Puryear:  He  said  that  Mr.  Tigert  was  right,  that  he  should 
have  let  him  finish  his  speech,  or  something  like  that.  I  heard  a 
commotion  over  there,  but  I  didn't  look  around  or  pay  much  at- 
tention. 

Boyd:    Who  spoke  after  thatt 

Puryear:    Mr.  Sullivan,  I  believe,  but  I  didn't  see  him. 

Boyd:    What  did  Mr.  Sullivan  sayt 

Puryear:    I  don't  know. 

Boyd:    Not  even  in  a  general  wayt 

Puryear:    No,  sirj  I  wasn't  paying  much  attention. 

Boyd:    Well,  what  did  Mr.  Sullivan  dot 

Puryear:    I  don't  know — I  didn't  look  back. 

Boyd:    What  happened  thent 

Puryear:    I  don't  know. 
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Boyd:    You  didn't  go  to  sleep  after  thatt 
Puryear:    I  think  I  did.    I  never  looked  around. 
Boyd:    Did  you  see  Mr^  Sullivan  throw  anything! 
Puryear:    No,  sir. 
Boyd:    Was  Mr.  Chapman  hit! 

Puryear:  I  don't  know.  I  was  sitting  on  the  front  seat  and 
they  were  behind  me. 

Boyd :    Did  you  see  any  blood  t 

Puryear:    No,  sir. 

Boyd :    Did  you  see  Mr.  Chapman  leave  the  roomt 

Puryear:  I  heard  the  door  slam — I  didn't  see  him  leave  the 
room. 

Boyd:    Did  you  hear  any  other  remarks  in  the  roomt 

Puryear :    No,  sir. 

Boyd:    Did  you  hear  anybody  scream t 

Puryear:    I  heard  Miss  Paritz  scream. 

Boyd:    Then  what  happened  after  Chapman  left  the  roomt 

Puryear:  Everything  was  in  a  general  mix-up  there — every- 
body talking. 

Boyd:    Did  you  hear  what  Judge  Chalkley  saidt 

Puryear:  Judge  Chalkley  and  Judge  Lafferty,  at  the  door, 
said  something  about  it  being  a  serious  offense.  They  were  going 
to  get  Captain  Boyden  and  President  McVey  to  come  over. 

Boyd :  Did  the  men  seem  to  be  angry — ^the  ones  that  you  heard 
and  sawt 

Puryear :    Well,  I  would  say  so. 

Boyd:  Would  you  recognize  these  ment  How  were  they 
dressed  t 

Puryear:  Mr.  Hardin  was  dressed  in  a  uniform.  I  can't  speak 
for  how  the  others  were  dressed. 

Boyd:  Do  you  think  what  you  heard  was  an  insult  to  Dr. 
Tigertt 

Puryear:  No,  sir;  I  don't  think  it  was  if  he  meant  exactly 
what  he  said. 

Boyd:  Do  you  think  he  said  anything  that  deserved  pretty 
strong  language! 
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Puryear:  Well,  I  think  he  should  have  finished.  I  didn't  get 
exactly  what  he  was  talking  about. 

(Puryear  excused.) 

Mr.  Moore  called. 

Boyd:  Mr.  Moore,  I  have  been  asked  to  find  out  just  what 
happened  in  the  room  a  while  ago.    You  were  there,  weren't  yout 

Moore:    Yes,  sir. 

Boyd :    I  wish  you  would  tell  me  exactly  what  Dr.  Tigert  said. 

Moore:  I  can't  recall  his  exact  words.  He  was  talking  about 
the  Germans,  though,  and  made  some  statement  in  praise  of  them, 
and  about  that  time  he  was  interrupted. 

Boyd:    Can't  you  tell  me  exactly  what  he  saidt 

Moore:    No,  sir. 

Boyd :    Did  he  finish  his  lecture  t 

Moore:    No,  sir. 

Boyd:    What  happened  then! 

Moore:    He  was  interrupted  by  Mr.  Hardin. 

Boyd:     Mr.  Hardin? 

Moore:  Yes,  sir.  He  protested  against  our  listening  to  any 
such  talk  by  anj^one,  and  then  he  didn't  seem  to  get  through  until 
Mr.  Chapman  got  up  and  interrupted  him. 

Boyd:  What  did  Mr.  Hardin  say  in  protesting  against  Dr. 
Tigert 's  statement: 

Moore:  He  protested  against  our  listening  to  any  such  state- 
ment. Mr.  Chapman  got  up  and  told  him  that  he  had  interrupted 
Dr.  Tigert  too  soon  and  that  we  should  hear  him  out.  He  said  that 
all  Germans  were  not  bad,  or  something  to  that  effect.  Dr.  Tigert 
thanked  Mr.  Chapman.  I  don't  know  just  what  he  said,  but  then 
he  was  interrupted  by  Mr.  Sullivan — that  is  another  one  of  the 
students.  I  remember  his  first  sentence — I  don't  remember  any- 
thing else,  but  his  first  sentence  was :  *  *  Chapman  is  just  as  bad  as 
Tigert."  And  then  he  said  a  few  things,  and  threw  his  arm  out 
and  made  a  motion  of  throwing — I  don't  know  whether  he  threw 
or  not — I  didn't  see  what  he  threw. 

Boyd:     Was  Chapman  hit? 

Moore :    He  grabbed  his  head  and  ran  out. 
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Boyd:    Did  you  see  any  blood f 

Moore :    No,  sir ;  I  just  got  a  glance  at  him. 

Boyd:    What  did  he  say? 

Moore:    I  didn't  hear  him  say  anything. 

Boyd:    Did  anybody  make  any  remarks f 

Moore:  Miss  Paritz  screamed,  about  the  time  that  Mr.  Chap- 
man was  going  out  of  the  room. 

Boyd :    Do  you  remember  anything  else  Mr.  Sullivan  said? 

Moore:  I  don't  remember  just  exactly  what  happened  after 
that  first  statement. 

Boyd :    Did  the  men  seem  angry  t 

Moore:.  Which  men! 

Boyd :    Mr.  Hardin  and  Mr.  Sullivan. 

Moore:    Yes,  sir,  they  seemed  very  angry. 

Boyd:  Would  you  recognize  Hardin  and  Sullivan t  How  were 
they  dressed  t 

Moore:    In  uniform. 

Boyd:    Both  of  them T 

Moore:    Yes,  sir. 

Boyd:    What  happened  after  Chapman  left  the  roomt 

Moore :  Why,  Judge  Lafferty  came  in  and  Dr.  Tigert  requested 
that  they  send  for  you.  He  said  he  had  been  unjustly  accused 
and  Judge  Lafferty  said  they  would  get  Captain  Boyden,  too,  and 
hear  the  thing  out. 

Boyd :    You  know  Park  t 

Moore:    Yes,  sir. 

Boyd :    Did  Park  take  any  part  in  the  disturbance  t 

Moore:  Not  that  I  know  of;  no,  sir.  Just  as  soon  as  Judge 
Chalkley  and  Dr.  Tigert  and  Judge  Lafferty  came  out,  they  left 
Park  in  charge. 

Boyd:    Do  you  think  that  these  men  insulted  Dr.  Tigert t 

Moore:    Well,  they  accused  him  of  treason. 

Boyd:    Do  you  think  that  was  justified! 

Moore:    Well,  he  was  making  some  pretty  broad  statements. 

Chalkley:  May  I  ask  one  question!  Mr.  Moore,  what  became 
of  Mr.  G.  T.  Ross! 

Moore :    I  think  he  ran  out  just  as  Judge  Lafferty  came  in. 
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Chalkley:    You  saw  him  go  out  of  the  door,  did  yout 
Moore:    Yes,  sir. 

Boyd:  Do  you  think  that  these  men's  remarks  were  insulting 
to  Dr.  Tigertt 

Moore :    Well,  if  he  is  not  a  traitor,  they  would  be,  yes,  sir. 
Boyd:    Do  you  think  he  is  a  traitor! 
Moore :    Well,  I  won 't  say  he  is. 

(Moore  excused.) 

Mr.  Rice  called. 

Boyd:  Mr.  Rice,  you  were  in  the  room  when  the  disturbancjB 
took  place.  I  have  been  asked  to  look  into  it  and  see  who  is  most 
at  fault.  I  wish  you  to  tell  me  first  just  exactly  what  Dr.  Tigert 
said  in  there. 

Rice :  If  I  remember,  the  words  that  he  said  were  something 
like  this.  I  don't  remember  exactly,  but  he  said  that  the  Ger- 
man people  had  been  instrumental  in  carrying  out  the  ideas,  I 
should  think,  of  psychology,  and  that  their  military  tactics  had 
shown  that  they  were  instrumental  in  carrying  these  out.  Any- 
how to  that  effect.  I  really  wasn't  paying  enough  attention  to 
know  just  what  he  said.  He  hadn't  got  started  with  his  speech, 
and  I  have  not  enough  mental  power  to  grasp  everything  just  like 
it  happened. 

Boyd:    Do  you  remember  anything  else  that  Dr.  Tigert  said! 

Rice:    No,  sir. 

Boyd:    Well,  what  happened  next! 

Rice:    Mr.  Hardin  got  up  and — 

Boyd:    Mr.  Hardin! 

Rice:    Yes,  sir. 

Boyd :    What  did  he  say  ! 

Rice:  He  said  that  we,  as  Americans,  or  something  like  that, 
should  not  put  up  with  remarks  like  that.  He  appealed  to  the  rest 
of  the  students  to  bear  him  out  in  it,  and  not  accept  them. 

Boyd:    What  happened  next! 

Rice:  Well,  Mr.  Chapman  got  up  and  said  he  thought  Dr. 
Tigert  ought  to  be  allowed  to  go  on  with  his  speech,  that  he  hadn't 
given  him  a  chance  to  finish.    He  thought,  as  I  understand  it,  that 
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we  had  just  gotten  a  little  of  his  speech  and  didn't  understand  what 
he  said. 

Boyd:    Well,  what  happened  after  thatt 

Rice:    Well,  Mr. ,  I  forget  his  name,  just  now,  I 

will  think  of  it  in  a  minute — one  of  the  fellows  in  the  back  of  the  room, 
got  up— — 

Boyd :    Who  was  it  t 

Rice:  I  don't  know  who  it  was  now,  will  tell  you  in  a  min- 
ute. He  said  that  all  the  Germans  ought  to  be  kicked  out  of  the 
country,  or  run  out  of  this  institution,  or  something  like  that,  and 
said  he  was  going  to  run  one  of  them  out  now. 

Boyd:    Was  that  all  he  saidt 

Rice:    I  think  so. 

Boyd:    Was  that  all  he  didt 

Rice:  I  think  he  made  a  motion  at  him — ^I  couldn't  tell 
whether  he  hit  him  or  not — I  couldn't  tell  whether  he  had  any- 
thing to  hit  him  with  or  not. 

Boyd:    Was  he  hit t 

Rice :  I  don't  know.  He  jumped  like  he  was  hit  and  went  out 
immediately. 

Boyd:    What  did  he  sayt 

Rice:  He  didnt  say  anything  further  at  all.  He  left  the 
room. 

Boyd :    Did  you  see  any  blood  t 

Rice:    No,  sir. 

Boyd:    What  happened  after  he  left  the  roomt 

Rice:  Well,  there  was  quite  a  little  bit  of  confusion  in  the 
room  after  that,  and  somebody,  I  believe  I  myself,  said  that  we 
should  sit  down  and  not  get  excited  over  a  little  hot-headed  remark 
that  had  been  made,  or  something  like  that,  and  then  somebody 
suggested  that  we  bring  in  Captain  Royden  and  call  you. 

Boyd:    Did  anybody  else  make  any  remarks t 

Rice :    Not  that  I  heard  of. 

Boyd:  After  Mr.  Chapman  left,  were  any  other  remarks 
made? 

Rice :  Judge  Chalkley  suggested  that  Mr.  Park  take  the  class, 
and  then  Dr.  Tigert  said  that  if  he  had  made  any  treasonable  re- 
marks that  he  would  make  amends. 
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Boyd:  Do  you  remember  anything  else  that  happened  after 
Mr.  Chapman  left  the  roomf 

Rice:  No,  everybody  was  required  to  sit  down  and  not  t^ 
talk.  We  were  even  asked  not  to  converse  with  each  other,  though 
some  did. 

Boyd:    Did  Mr.  Park  take  any  part  in  the  trouble! 

Bice:  No,  he  merely  took  the  class  at  the  command  of  Judge 
Chalkley. 

Boyd:    Who  was  the  man  you  couldn't  remember! 

Bice:    He  rooms  with  Mr.  Moore — I  never  can  recall  his  name. 

Boyd :    Is  he  in  the  room. 

Bice:  He  is,  with  Mr.  Hardin  over  there — second  or  third — 
second  beyond  Mr.  Hardin. 

Boyd:    You  know  that  is  the  mant 

Bice :    O,  yes,  that  is  the  man. 

Boyd:  There  is  one  other  question — do  you  think  these  re- 
marks were  insulting  to  Dr.  Tigertt 

Bice :  Well,  I  just  intended  to  get  up  and  leave  and  say  that 
I  didn't  want  to  hear  any  more  remarks. 

Boyd:    You  didn't  like  themt 

Bice:    No,  sir. 

Boyd:    You  don't  think  he  was  treated  very  badly,  then! 

Bice:  Well,  as  a  professor  of  the  institution,  he  should  have 
the  respect  of  the  students,  but  I  think  his  remarks,  under  the  cir- 
cumstances, us  being  at  war  with  Germany,  were  wrong,  especially 
when  given  at  the  place  like  this,  and  at  this  time. 

Chalkley:  May  I  ask  one  question!  Mr.  Bice,  what  became 
of  Mr.  G.  T.  Boss! 

Bice :  Well,  I  saw  him  outside  of  the  door  just  a  minute  after 
that  happened,  and  I  don't  know  what  has  become  of  him. 

Boyd:  After  Mr.  Chapman  was  hit,  did  you  hear  any  other 
remarks  made  by  any  members  of  the  class! 

Bice :  I  don't  remember  any  of  them — Miss  Paritz^  the  lady  of 
the  class,  screamed.    I  don't  remember  Chapman's  remarks  even. 

(Mr.  Bice  excused.) 
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Boyd:  Gentlemen  and  ladies,  we  have  taken  all  of  the  evi- 
dence we  care  to,  and  while  it  is  a  little  hasty,  perhaps,  to  give  my 
opinion  right  now,  I  think  it  is  just  as  well  to  tell  you  what  I 
think  of  it.  I  think  this  whole  thing  is  a  great  big  joke.  I  think 
it  is  one  of  the  finest  jokes  I  ever  saw. 

Tigert:  Now,  I  would  like  to  ask,  how  many  in  the  room 
thought  it  was  a  real  bona  fide  quarrel  and  trial  t  (Eleven  declared 
that  they  thought  the  trial  was  real.) 

How  many  caught  on  to  the  fact  that  this  was  a  hoaxt    (One.) 

All  the  people  that  testified  here,  then,  thought  it  was  a  bona 
fide  disturbance.  How  many  were  suspicious  while  they  were  tes- 
tifying? (Pour.)  One  suspected  it  was  an  experiment  because  he 
had  seen  the  boys  in  the  case  conferring  with  Judge  Chalkley  all 
week. 


A  CRinaSM  OF   JUDGE   R.    M.    WANAMAKER'S 

CRITICISM  OF  THE  SUPREME  COURT 

OF  THE  UNITED  STATES, 

By  Kemp  P.  Battle,  LL.D.* 


Hon.  R.  M.  Wanamaker,  Judge  of  the  Supreme  Court  of  Ohio, 
has  published  a  sharp  criticism  of  the  Supreme  Court  of  th6  United 
States.    In  my  judgment  it  is  full  of  fallacies. 

The  Judge  lays  down  five  propositions  as  embodying  the  con- 
tention as  to  the  right  of  the  courts  to  kill  a  law  regularly  enacted 
by  the  legislature  on  the  ground  that  it  is  not  authorized  by  the 
Constitution.    I  discuss  these  in  their  order : 

1.  "At  the  time  of  the  adoption  of  our  Federal  Constitution, 
no  court  of  any  leading  civilized  nation  of  the  world  was  then  ex- 
ercising such  power." 

The  answer  is  plain.  In  1787  there  was  no  government  like 
ours.  Our  Government  is  a  treaty  between  sovereign  nations,  then 
13,  now  48.    This  treaty  is  in  writing,  of  course.     The  functions 

•Ex-Presldent  and  Ex-Professor  of  Constitutional  Law  In  the  University  of 
North  Carolina. 
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of  the  executive,  legislative  and  judicial  departments  differ  from 
those  of  all  other  governments.  The  Parliament  of  England  in 
1787  was  not  a  body  to  be  imitated.  The  woes  of  Ireland  were 
largely  caused  by  its  unwise  and  selfish  legislation.  It  was  this 
body,  corrupted  by  patronage  and  money,  which,  under  the  urgency 
of  King  George,  warred  against  our  people  and  lost  the  United 
States  to  England.  As  for  the  Prance  of  1787,  two  years  later  its 
debauched  despotism  crumbled  into  the  bloody  chaos  of  revolu- 
tion. As  for  Germany,  its  government  was  so  weak  and  disjointed 
that  it  fell  for  a  time  under  Napoleon's  sway.  There  was  no  civil- 
ized nation  whose  government  was  worthy  to  be  copied  by  the 
sagacious  convention  of  1787. 

They  avoided  the  evils  of  other  governments.  The  powers  and 
duties  of  the  new  government  could  not  be  changed  except  by  the 
people  themselves.  Until  changed,  they  must  be  obeyed,  and  a 
tribunal  was  provided  to  prevent  disobedience. 

2.  Judge  Wanamaker's  second  proposition  is:  ** Under  the 
common  law,  as  adopted  by  us  from  England,  Parliament,  or  the 
law-making  body,  was  supreme,  and  for  two  hundred  years  no 
English  court  or  king  ever  ventured  to  nullify  any  act  regularly 
passed  by  the  English  law-making  body." 

The  answer  is  equally  plain.  The  United  States  never  adopted 
the  political  law  of  England.  The  States  adopted  only  the  common 
law  as  applicable  to  disputes  between  individuals.  As  Judge 
Cooley,  in  his  excellent  work  on  the  Principles  of  Constitutional 
Law,  says,  ''Each  of  the  several  States  had  a  common  law  of  its 
own,  derived  in  the  case  of  most  of  them  from  the  common  law  of 
England,  but  modified  more  or  less  in  adoption  by  circumstances, 
usage  or  status.  But  the  United  States  as  such  can  have  no  com- 
mon law.  It  derives  its  powers  from  the  grant  of  the  people  made 
by  the  Constitution,  and  they  are  all  to  be  found  in  the  written  law, 
and  nowhere  else."  The  common  law  has  no  more  relation  to  our 
Federal  Constitution  than  the  Code  of  Justinian  or  the  Levitical 
Law. 

3.  The  Judge's  third  proposition  is:  **Our  Federal  Consti- 
tution expressly  declares  that  it  is  a  document  of  delegated  powers, 
and  that  the  powers  not  delegated  are  reserved  to  the  people  and 
the  States,  whether  these  powers  be  legislative,  executive  or  judicial'^ 
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1  assent  to  this.  The  Judge  concedes  that  Congress  has  no 
powers  other  than  those  delegated  to  it,  expressly  or  impliedly. 

4.  The  fourth  proposition  is  clearly  and  totally  wrong.  It 
is  said:  '* There  is  no  express  delegation  of  such  power  to  courts 
anywhere  in  our  Federal  Constitution,  and  no  one  has  so  contended ; 
even  the  learned  Marshall  in  his  celebrated  decision  of  Marbury 
versus  Madison,  is  significant  in  the  fact  that  he  points  out  no  ar- 
ticle, section  or  provision  of  the  Constitution  which  delegates  any 
such  power  to  the  Supreme  Court  of  the  United  States." 

The  Judge  also  declares  that  the  Constitution  does  not  give 
the  Judiciary  '*the  right  to  kill  a  law  regularly  enacted  by  the 
legislature."  The  expression  is  ambiguous.  If  he  means  by  the 
words  "regularly  enacted,"  that  Congress  had  the  right  to  pass 
it,  I  will  not  dispute  the  assertion.  But  he  evidently  means  that  the 
Supreme  Court  cannot  kill  an  alleged  law  because  it  is  unconsti- 
tutional in  their  opinion.  I  am  sure  that  this  power  and  duty  are 
so  clearly  in  the  Constitution  that  *'he  who  rims  may  read."  Let 
us  go  to  the  Constitution. 

In  Art.  VI.,  Paragraph  2,  we  read:  "The  Constitution,  and 
the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land."  That  is,  if  acts  of  Congress  are  in  pursuance  of  the  Con- 
stitution, they  are  laws.  If  not  in  pursuance  of  the  Constitution, 
they  are  not  laws.    They  are  void  and  of  no  eflfect. 

The  Constitution  enumerates  in  eighteen  paragraphs  what 
power  of  legislation  is  conferred  on  Congress.  Acts  to  carry  out 
these  powers  are  in  pursuance  of  the  Constitution.  And  then  are 
enumerated  the  classes  of  laws  which  they  are  forbidden  to  pass, 
in  eight  paragraphs.  If  any  of  these  forbidden  laws  are  passed 
they  are  of  course  not  "in  pursuance  of  the  Constitution."  They 
are  but  waste  paper.  The  same  law  holds  as  to  other  powers  al- 
lowed or  prohibited  in  the  Constitution  and  amendments  thereto. 

Now  let  us  see  if  there  is  provision  in  the  Constitution  for  pre- 
venting acts  passed  not  in  pursuance  thereof,  from  going  into  eflfect. 
According  to  the  new  doctrine  a  majority  of  Congress,  the  Presi- 
dent concurring,  or  two-thirds  without  the  President,  has  for  two 
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years  despotic  powers.  In  other  words,  that  the  sages  of  1787 
copied  after  their  corrupt  enemy  the  Parliament  of  England,  and 
provided  no  means  of  checking  unlawful  legislation.  See  what  this 
leads  to.  Congress  can  pass  acts  to  arrest  without  warrant  in  times 
of  peace,  pass  bills  of  attainder  and  ex  post  facto  laws,  levy  taxes 
not  allowed  by  the  Constitution,  levy  export  duties,  give  favored 
harbors  exclusive  privileges,  draw  money  from  the  treasury  without 
accounting  for  it,  grant  titles  of  nobility,  line  their  purses  and  the 
purses  of  their  co-robbers  with  foreign  money,  and  this  unlawful 
legislation  must  be  binding,  at  least  until  the  next  Congress.  It 
is  a  fearful  doctrine.  Such  an  autocratic  Congress  could  control 
elections  in  their  own  interests.  They  could  force  the  re-election 
of  themselves  and  their  partisans,  and  the  two  years'  tyranny  might 
last  indefinitely,  or,  which  is  more  likely,  provoke  a  frightful  civil 
war.  Let  us  not  sneer  at  these  possibilities  as  fanciful.  We  should 
not  forget  the  history  of  the  Parliaments  of  Charles  I.  and  of 
Cromwell,  and  the  turbulent  legislatures  of  the  French  Revolution. 

Is  it  possible  that  the  extremely  able  men  of  1787  could  not 
foresee  the  dangers  of  creating  a  legislature  with  powers  unchecked 
for  two  years!  It  is  incredible  that  they  should  frame  a  govern- 
ment of  successive  biennial  despotisms;  that,  for  example.  North 
Carolina  or  Virginia  should  concede  to  the  delegates  of  Massachu- 
setts or  New  York,  combining  with  delegates  from  other  States, 
biennial  unrestrained  control  over  their  rights  of  persons  and 
property. 

They  did  not  adopt  a  government,  a  Constitution,  so  devoid  of 
political  wisdom.  They  provided  for  a  Supreme  Court,  composed 
of  judges  selected  by  the  people's  President,  and  approved  by  the 
people's  Senators,  eminent  for  wisdom,  from  all  the  States,  to  hold 
office  during  good  behavior  and  secure  as  to  their  livelihood.  They 
entrusted  lo  this  great  tribunal  the  power  and  duty  of  guarding 
their  Constitution  from  the  ill-advised  attacks  or  mistakes  of  Presi- 
dents, Governors,  National  and  State  judges  and  legislatures.  It 
is  asserted  that  **no  article,  section  or  provision  of  the  Constitution 
delegates  any  such  power  to  the  Supreme  Court  of  the  United 
States."  I  deny  this.  The  creation  of  the  court  carries  the  power. 
What  is  a  court!    Judge  Cooley  well  describes  it:    **The  business 
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of  the  courts  is  to  apply  the  law  of  the  land  in  such  controversies 
as  may  be  brought  before  them,  to  decide  the  true  meaning  of  the 
law,  and  whether  it  was  rightfully  enacted."  What  is  the  **law  of 
the  land,'*  which  is  placed  under  the  guardianship  of  the  court t 
1st,  above  all,  the  Constitution.  2nd,  laws  in  pursuance  of  the 
Constitution.  3rd,  treaties  xinder  the  authority  of  the  United 
States.  The  people  have  declared  what  is  the  supreme  law.  They 
establish  a  supreme  court  to  apply  this  law  in  controversies  brought 
before  it.  How  is  it  possible  to  apply  the  law  without  interpreting 
it,  and  declaring  its  meaning?  Suppose  Congress  passes  an  act  au- 
thorizing an  officer  to  seize  the  land  of  A  without  compensation, 
and  the  officer  seizes  and  sells  to  B.  A  brings  suit  against  B,  who 
relies  on  the  act  of  Congress.  A  replies  that  the  act  was  not  in 
pursuance  of  the  Constitution,  and  therefore  is  not  law.  How  can 
the  court  evade  deciding  in  his  favor?  Shall  it  cravenly  say,  B 
has  A's  land,  but  we  dare  not  say  so,  lest  we  offend  the  august 
Congress?  Shall  the  court  say,  **It  is  true  that  our  duty  is  to 
protect  A,  but  he  must  wait  until  after  the  next  election  and  pos- 
sibly another  Congress  will  do  him  justice  1 ' ' 

This  brings  us  to  Judge  Wanamaker's  fifthly: 

5.  **The  question  of  a  supervisory  board  or  council  of  re- 
vision to  pass  on  the  constitutionality  of  acts  of  our  National  Con- 
gress was  four  times  before  the  Constitutional  Convention  of  1787. 
Said  council  was  to  be  composed  of  the  President  and  a  number 
of  Judges  of  the  Supreme  Court.  Each  time  the  suggestion  was 
made  to  create  such  a  supervisory  body  the  same  was  overwhelm- 
ingly voted  down." 

Of  course,  the  proposition  was  voted  down.  The  convention 
preferred  to  entrust  the  power  to  the  Supreme  Court. 

The  case  of  Marbury  vs.  Madison  decided  that  Marbury  was 
entitled  to  his  commission.  It  was  this  that  chiefly  offended  Jeffer- 
son and  Madison.  They  and  their  followers  contended  that  the 
decision  was  not  only  wrong,  but  unnecessary^  because  the  court 
further  decided  that  Congress  had  no  power  under  the  Constitu- 
tion to  give  the  right  to  a  mandamus  in  the  Court  of  the  District  of 
Columbia.  Marbury  was  non-suited.  Dana  in  his  work  on  the 
Constitution  says  that  **this  second  decision  has  met  with  universal 
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acquiescence."  Our  judges  generally,  National  and  State,  and  our 
able  statesmen  for  over  a  hundred  years,  and  the  erudite  commen- 
tators, Kent,  Story,  Duer,  Tocqueville,  Dana,  Cooley,  Wharton, 
our  trusted  historians,  eminent  lawyers,  all  thoughtful  men,  have 
concurred  in  the  doctrine  that  Congress  is  not  supreme  and  the 
court  must  not  sustain  its  acts  when  unlawful. 

And  the  people  have  endorsed  the  decision.  Whenever  a  de- 
cision of  the  court  was  against  the  popular  will,  it  has  been  changed 
by  constitutional  amendment. 

But  no  cavalier  has  had  the  temerity  to  advocate  an  amend- 
ment like  the  following:  ** Article  VI,  paragraph  2,  shall  be 
amended  by  adding  after  the  words  *law  of  the  land,'  the  follow- 
ing, *but  acts  of  Congress  not  in  pursuance  of  the  Constitution  shall 
be  binding  on  the  courts  until  modified  or  repealed  by  Congress.'  " 

It  seems  strange  that  a  critic  of  the  courts  should  hold  up 
"five  hundred  slaughtered  statutes,"  as  a  reproach  to  the  court. 
The  censure  should  rather  be  on  the  carelessness  of  the  legislatures. 
The  courts  should  be  praised  not  blamed  for  their  vigilance  and 
firmness. 

The  Judge  contends  that  in  the  14th  amendment,  the  words, 
'*No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  the  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,"  do  not  protect  corporations. 
The  infringement  of  the  rights  of  all  persons,  whites,  blacks,  yel- 
lows, copper-colored,  is  forbidden  by  this  amendment  to  the  States, 
as  they  were  already  forbidden  to  the  United  States.  But  the 
Judge  contends  that  corporations  are  not  included  in  the  words 
** persons."  **The  paramount  purpose  of  the  amendment,  unmis- 
takably and  without  the  shadow  of  a  doubt,  demonstrates  that  in 
using  the  word  'person,'  the  framer  and  adopters  intended  to  mean 
a  human  being  and  nothing  else."  Certainly  the  word  ** persons," 
does  not  mean  monkeys,  nor  horses,  nor  asses,  but  men,  women 
and  children.  But  a  corporation  is  but  the  human  beings  who  com- 
pose it.  The  law  allows  those  human  beings  to  do  business  under 
one  name  with  other  privileges,  but  the  owners,  partners,  or  stock- 
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holders,  as  we  call  them,  are  the  corporation,  and  equally  protected 
by  the  amendment. 

Another  thing,  the  enemies  of  corporations  ignore  the  fact 
that  many  of  the  persons  who  do  business  under  a  corporate  name, 
are  as  much  entitled  to  our  sjinpathy,  as  the  laborers,  for  whom  so 
much  pity  is  exhibited.  Some  have  scanty  means,  perhaps  their 
share  in  the  corporation  is  all  they  have.  The  14th  amendment 
protects  them  from  robbery  by  excessive  taxation  or  otherwise,  as 
well  as  the  owners  of  land  and  other  property. 

Judge  Wanamaker  contends  that  the  14th  amendment  was 
chiefly  designed  to  protect  negroes.  Taking  this  erroneous,  limited 
view,  suppose  a  hundred  negroes  engage  in  partnership  and  find  it 
convenient  to  use  one  name  and  become  incorporated.  Do  they 
lose  their  benefits  of  the  amendment?  They  are  negroes  still.  They 
will  not  be  allowed  to  be  plundered  by  State  legislation. 

It  is  unfortunate  that  people  have  been  wrongly  taught  that 
corporations  are  not  the  human  beings  that  own  them,  that  they 
are  not  men  and  women,  but  monsters  to  be  dreaded.  The  grand 
inventions  and  machinery  of  modern  civilization  could  not  have 
been  created  without  them.  If  they  break  the  law,  let  us  punish 
them,  the  punishment  falling  on  the  human  beings  who  own  them, 
or  their  agents.  If  they  are  law-abiding,  treat  them  fairly  as  other 
persons,  white  or  colored. 

For  the  refusal  of  the  Supreme  Court  to  carry  into  effect  acts 
of  Congress  not  in  pursuance  of  the  Constitution,  this  eminent  tri- 
bunal is  accused  of  having  usurped  despotic  powers.  The  charge 
is  not  only  unfounded,  but  impossible.  If  the  people  desire  it, 
constitutional  changes  can  be,  as  they  have  been,  adopted.  Con- 
gress has  much  control  over  court  procedure.  The  consideration  of 
a  case  (McArdle's)  was  once  averted  by  repealing  the  right  of 
appeal.  President  Grant  and  Congress  co-operating  reversed  the 
decision  in  the  Qreenback  case.  President  Jackson  declined  to 
release  by  force  Worcester  from  a  Georgia  prison,  as  the  removal 
of  the  Cherokees  west  of  the  Mississippi  settled  the  controversy. 
Chief  Justice  Taney  failed  to  deliver  Merrimon  from  Port  McHenry 
even  before  martial  law  was  proclaimed.  The  court  was  of  the 
opinion  that  the  Constitution  as  originally  worded  did  not  authorize 
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the  passage  of  a  certain  act  taxing  incomes.  The  people  by  amend- 
ment speedily  gave  Congress  the  desired  power.  By  the  11th 
amendment  a  State  cannot  be  sued  by  a  citizen,  although  the  text 
of  the  Constitution  seemed  to  allow  it.  After  the  seats  of  the  present 
justices  are  vacated,  Congress  can  fix  salaries  so  small  that  able 
lawyers  will  not  accept  the  seats  on  the  bench.  The  evil  of  a  weak 
and  unlearned  judiciary  cannot  be  conceived.  Jeflferson  had  a 
strong  dislike  of  all  Federalists,  especially  of  Chief  Justice  Mar- 
shall; yet,  although  his  party  was  dominant  in  the  Union,  he  made 
no  move  to  procure  an  amendment  to  give  Congress  supreme  bien- 
nial power,  by  forbidding  the  court  to  question  its  unlawful  acts. 
The  truth  is  that  the  court  is  more  likelj'  to  lose  its  relative  weight 
as  desip:ned  by  the  framers  of  the  Constitution,  than  ambitiously 
to  reach  out  to  grasp  ungranted  power. 

There  appears  to  be  a  concerted  effort  to  make  the  court 
odious,  by  describing  it  as  a  tyrant  aiming  to  deprive  people  of 
their  liberties.  "Why  accuse  the  judges  of  being  the  agents  of  a 
terrific  unseen  monster  called  ** interests *'?  Some  of  these  detrac- 
tors doubtless  are  working  for  the  election  of  judges  by  the  people, 
a  fantastic  idea  considering  the  wide  extent  of  the  United  States, 
and  the  impossibility  of  the  people  of  one  State  knowing  the  quali- 
fications of  lawyers  in  distant  regions.  Others  would  require  a 
unanimous  vote  of  the  judges,  thus  placing  the  decision  in  the  power 
of  a  crank,  or  of  one  bribed  by  an  interested  party.  If  a  majority 
of  judges  chosen  from  the  ablest  and  best  lawyers  of  the  land,  with 
the  eyes  of  the  Nation  upon  them,  agree  that  a  proposed  law  is  not 
authorized  by  the  Constitution,  out  of  respect  for  that  most  sacred 
instrument,  let  us  acquiesce  in  their  verdict.  The  presumption  is 
that  they  are  right.  If  occasionally  their  judgments,  for  the  good 
of  the  Nation,  ought  to  be  reversed,  let  it  be  done  in  an  orderly 
way.  Let  us  not  endeavor  to  drag  down  the  Supreme  Court  from 
the  lofty  position  it  holds  in  the  estimation  of  thoughtful  political 
students  throughout  the  civilized  world. 
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A  NEEDED  REFORM  IN  CRIMINAL  PROCEDURE.* 

By  Caiarles  Kerr.f 


I  have  long  held  to  the  view  that  the  entire  administration  of 
triminal  affairs  in  this  State  is  wrong.  I  believe  that  one  hundred 
years  from  now  the  treatment  of  criminals  and  crime,  as  at  present 
administered,  will  be  regarded  as  much  a  relict  of  the  Dark  Ages 
as  we  now  regard  the  punishments  inflicted  one  hundred  years  ago 
as  inhuman  and  barbarous.  There  were  more  crimes  committed  in 
England  during  the  period  when  offenders  were  put  to  death  for 
misdemeanors  than  at  any  other  period  of  time  in  the  history  of 
that  country.  Even  in  our  own  State,  when  there  were  160  of- 
fenses on  the  statute  books  punishable  with  death,  crime  was  greater 
than  it  has  been  at  any  time  in  the  history  of  the  State.  Just  as 
John  Breckinridge,  who  was  the  author  of  the  bill  which  repealed 
all  of  these  cruel  and  inhuman  laws,  looked  upon  the  injustice  and 
wrongs  which  were  then  being  committed  by  legal  sanction,  so  will 
some  future  humanitarian  statesman  look  upon  the  present-day 
methods  of  punishing  criminals. 

Immediate  reform  may  not  be  expected.  Like  most  reforms 
which  strike  at  long-established  customs,  it  will  be  of  slow  growth, 
and  will  be  the  embodiment  of  experience  and  scientific  revelation 
when  it  does  come.  But  far  away  as  the  day  of  enlightened  criminal 
administration  may  be,  I  am  convinced,  even  under  existing  treat- 
ment, much  could  be  done  to  relieve  some  of  the  many  injustices 
which  result,  by  a  reform  of  even  the  procedure  through  which 
penalties  are  inflicted  and  the  extent  of  the  punishments  deter- 
mined. 

It  is  unnecessary  for  me  to  explain  the  present  system,  so  far 
as  procedure  is  concerned.  That  is  a  matter  perfectly  well  under- 
stood by  every  judge  in  the  State.  There  are,  however,  so  many  in- 
stances of  injustice  and  positive  wrong  which  result  from  the  prac- 


*Thl8  article,  written  for  the  Kentucky  Law  Journal  by  Jud^e  Kerr,  embraces 

art  of  an  address  delivered  by  h  m  before  the  Kentucky  Circuit  Judgres'  Assoda- 
m  In   l/ouisville,  December  28th.     His  proposed  reform  has  attracted  wide  at* 
tent*on   th»-u  the  press. 

tLexinfrton  bar.    Senrlnff  second  term  as  Circuit  Jud^e. 
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tices  that  we  have  to  observe,  that  I  feel  we  may,  with  all  propriety, 
discuss  the  subject  among  ourselves  in  the  light  of  those  expe- 
riences which  we  have  all  had. 

Unless  it  be  done  by  consent,  or  if  demanded,  there  is  scarcely 
an  oflfense  that  must  not  be  tried  by  a  jury,  and  trial  by  a  jury  in 
Kentucky  means  that  the  jury  may  determine  the  guilt  or  inno- 
cence of  the  accused  and  then  determine  the  punishment  that  is  to 
be  inflicted.  I  make  no  attack  upon  the  jury  system,  neither  would 
I  be  understood  as  making  invidious  comments  on  the  verdicts  which 
juries  render,  except  in  so  far  as  they  may  be  employed  for  the 
purpose  of  illustration.  At  the  same  time,  however,  candor  would 
compel  me  not  to  leave  you  under  the  impression  that  I  think  in 
unison  with  those  who  would  apotheosize  either  the  system  or  the 
verdicts  that  are  rendered  through  the  system,  so  far  as  the  treat- 
ment of  crime  is  concerned. 

I  have  seen  so  many  wrongs  inflicted,  so  many  inequalities  re- 
sult from  the  fixing  of  punishment  by  juries  that  I  have  become 
thoroughly  convinced  that  a  system  which  makes  possible  such 
results  must  of  necessity  be  wrong.  I  know  there  are  those  who 
would  look  upon  any  change  in  the  present  system  as  a  dangerous 
innovation,  but  if  those  who  hold  such  convictions  would  consider 
the  subject  with  care  they  would  have  the  fact  revealed  to  them 
that  the  system  in  Kentucky  is  the  exception  rather  than  the  rule, 
so  far  as  precedent  is  concerned.  It  is,  and  should  be,  the  province 
of  the  jury  to  determine  the  guilt  or  innocence  of  the  accused.  To 
that  extent  there  should  be  no  change  in  the  law,  but  when  there  is 
added  to  this  duty,  the  additional  duty  of  determining  what  the 
punishment  shall  be,  there  is  created  a  practice  which  in  the  very 
nature  of  things  cannot  fail  to  result  in  oppression  and  injustice. 
A  judge  who  sits  from  term  to  term,  hears  the  testimony  in  every 
case  that  comes  before  him,  knows  the  value  and  weight  of  the 
testimony  that  is  offered,  who  by  experience  and  training  may  de- 
termine from  the  witnesses  the  credence  to  which  they  are  entitled, 
is  in  a  much  better  position  to  inflict  a  just  and  fair  punishment 
than  the  jury  that  comes  and  goes  with  each  recurring  term  of  the 
court.  Certainly  the  inequalities  which  we  as  judges  are  com- 
pelled to  witness  at  each  term  of  the  court  would  no  longer  exist. 
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In  all  of  the  Federal  courts,  and  in  the  courts  of  a  large  number 
of  the  States  the  punishment,  except  in  capital  cases,  is  deter- 
mined by  the  court.  In  a,  jury  the  personal  equation  is  lost.  A 
jury  panel  is  an  impersonal  organization.  If  a  miscarriage  of 
justice  or  a  gross  wrong  results  from  its  deliberations  there  is  no 
individual  upon  whom  censure  can  be  cast.  The  sacredness  with 
which  we  are  at  times  wont  to  surround  the  verdict  of  the  jury 
is  largely  a  myth.  You  know,  and  I  know,  as  every  judge  that  has 
ever  presided  over  a  criminal  court  knows,  that  nine-tenths  of  the 
verdicts  where  a  gross  inequality  is  enacted,  are  the  result  of  com- 
promise, and  the  one  man  who  refuses  to  concur  with  the  majority 
is  the  man  to  whom  the  jury  must  go.  Equally  true  it  is  that  where 
a  verdict  is  excessive  some  one  man  will  compel  the  other  jurors 
to  accept  his  terms.  Certainly  a  system  that  compromises  with 
right  or  wrong,  where  the  life  and  liberty  of  humab  beings  are 
being  considered,  is  neither  a  just  nor  a  fair  system. 

I  may  instance,  with  just  a  few  personal  experiences,  some  of 
the  results  of  the  fixing  of  punishment  by  a  jury,  and  the  cases 
which  I  instance  are  common  occurrences  with  every  judge  in  Ken- 
tucky. At  a  recent  term  of  the  court  three  men  were  charged  with 
robbery.  They  asked  for  separate  trials,  as  they  had  a  right  to  do. 
The  testimony  in  each  case  was  exactly  the  same.  All  three  were 
equally  guilty.  The  jury  in  the  trial  of  the  first  fixed  the  punish- 
ment at  two  years,  the  minimum ;  the  jury  in  the  trial  of  the  next 
fixed  the  punishment  at  five  years,  while  the  jury  in  the  third  case 
fixed  the  punishment  at  ten  years,  the  maximum,  neither  jury 
knowing  what  verdict  had  been  rendered  by  the  other  juries.  The 
men  who  received  five  and  ten  years  feel  that  a  great  injustice  has 
been  done  them.  I  know  this  because  they  have  so  written  me 
from  the  penitentiary,  and  I  share  that  conviction  with  them.  They 
will  come  out  of  the  penitentiary  convinced  that  there  exists  no 
such  thing  as  justice  through  the  courts,  and  will  be  worse  citizens 
than  they  were  before  they  were  convicted.  No  sane  person  can 
Bay  that  there  is  any  justice  in  such  a  glaring  inconsistency  as 
illustrated  by  this  case.  At  another  time  a  negro  was  placed  on 
trial  for  murder.  The  proof  showed  that  it  was  a  cruel,  unjusti- 
fiable deed.    The  jury  failed  to  agree,  six  being  for  the  death  pen- 
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alty,  three  for  imprisonment  for  life,  and  three  for  acquittal.  An- 
other jury  was  impanelled,  exactly  the  same  testimony  was  intro- 
duced, and  that  jury  found  him  guilty  of  voluntary  manslaughter, 
and  fixed  his  punishment  at  two  years  in  the  penitentiary,  although 
the  victim  was  a  defenseless  woman.  Yet  that  same  jury,  at  that 
same  term  of  court,  sent  another  negro  to  the  penitentiary  for  two 
years  for  stealing  twenty-five  cents'  worth  of  coal  from  a  freight 
car.  Each,  the  murderer  and  the  petty  thief,  received  the  same 
punishment.  A  negro  found  guilty  of  stealing  two  dollars'  worth 
of  chickens  was  sent  to  the  penitentiary  for  five  years,  and  an- 
other for  stealing  a  horse  was  sent  to  the  penitentiary  for  one 
year.  At  another  term  of  the  court  a  woman  who  robbed  a  man 
in  a  house  of  ill-repute  was  acquitted,  while  a  negro  who  stole  a 
Bible  from  a  country  school  house  was  sent  to  the  penitentiary  for 
two  years. 

We  but  reflect  upon  our  own  intelligence  when  we  argue  that 
a  system  which  will  produce  such  inequalities  as  these,  is  the  best 
system  that  can  be  devised.  It  is  humanly  certain  that  if  the  judge 
of  the  court  had  fixed  the  punishment  in  the  case  of  the  three  rob- 
bers they  would  each  have  received  the  same  punishment,  and 
it  is  equally  certain  that  the  inequalities  produced  by  the  other 
verdicts  which  I  have  mentioned  would  never  have  been  com- 
mitted. Experience  has  certainly  taught  me  that  there  can  be  no 
uniformity  of  punishment  as  long  as  we  adhere  to  the  present  sys- 
tem, not  only  because  of  the  glaring  imperfections  which  each  term 
of  the  court  discloses,  but  because  of  the  fact  that  a  judge  is  much 
better  prepared  to  treat  the  offender  according  to  his  knowledge  of 
the  individual,  whether  a  hardened  and  confirmed  criminal,  or 
whether  some  young  man  that  is  on  trial  for  his  first  offense.  These 
facts  a  jury  may  not  consider,  but  a  judge  may  and  would.  It  is 
not  the  severity  of  the  punishment  that  deters  a  criminal,  but  the 
certainty  of  punishment.  Juries  fail  to  make  verdicts,  not  be- 
cause they  cannot  agree  on  the  guilt  or  innocence  of  the  accused, 
but  because  they  cannot  agree  on  the  punishment.  If  the  sole 
province  of  the  jury  were  confined  to  the  question  of  guilt  or  inno- 
eence  a  mistrial  would  be  an  almost  unheard  of  thing. 
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I  know  there  are  judges  who  would  not  care  to  assume  the 
responsibility  of  fixing  punishments.  I  know  there  are  those  who 
would  look  with  disfavor  upon  a  radical  change  in  a  practice 
that  has  existed  for  a  century.  Neither  of  these  appeals  to  me. 
No  man  ought  to  hold  a  public  office  who  is  not  willing  to  accept 
the  responsibilities  that  are  imposed  upon  him  in  the  holding  of 
that  office;  and  no  precedent  or  practice  ought  to  be  followed  if 
oppression  and  injustice  are  the  result  of  so  doing.  Knowing  the 
inequalities  and  miscarriages  of  justice  that  result  from  the  present 
practice,  I  believe  the  circuit  judges  of  the  State  owe  it  to  them- 
selves, owe  it  to  the  State,  to  do  all  that  lies  in  their  power  to 
correct  these  abuses,  and  to  express  a  willingness  to  assume  the 
responsibilities,  painful  and  embarrassing  as  they  will  frequently 
be.  A  man  can  be  actuated  by  no  desire  more  commendable  than 
that  of  correcting  abuses  that  result  in  doing  injustice  to  those 
who  are  powerless  to  help  themselves.  I  trust  therefore  that  what 
I  have  said  may  find  favor  with  my  brother  judges.  I  would  feel 
more  than  content  if  only  I  might  have  made  some  suggestion  that 
would  result  in  securing  for  the  unfortunate  a  more  humane  and 
a  more  just  method  of  punishment.  I  do  not  condemn  the  juries. 
With  a  new  panel  appearing  at  each  term  of  the  court,  composed  of 
men  of  varying  inclinations  and  convictions,  there  can  be  no  such 
thing  as  uniformity,  but  with  a  judge  who  sits  at  each  term,  year 
in  and  year  out,  determining  what  the  punishment  should  be,  there 
would  be  uniformity.  The  great  trouble  with  most  juries  is  that 
the  individual  members  who  compose  it  resolve  themselves  into  a 
law  unto  themselves,  and  they  not  only  determine  the  guilt  or  inno- 
cence, the  punishment  to  be  inflicted,  but  the  righteousness  of  the 
law  itself.  They  at  once  become  court,  jury,  legislator  and  func- 
tionaries general. 

I  believe  the  Federal  form  of  practice  is  the  only  remedy,  and 
in  reaching  this  conclusion  I  trust  I  have  the  concurrence  of  your 
judgments  in  reaching  a  similar  conclusion. 
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By  Charles  B.  Seymour.^ 


As  law  is  a  rule  of  conduct,  every  decision  tends  to  become  evi- 
dence of  the  rule  followed  in  it.  Much  law  is  not  statutory;  but 
even  statutory  law  comes  to  be  enforced  according  to  the  construc- 
tion of  it  given  in  decided  cases.  There  is  a  Jewish  saying:  **The 
words  of  the  law  are  some  heavy  and  some  light ;  but  the  words  of 
the  scribes  are  all  heavy/'  The  practical  question  was,  **What 
did  the  law  as  interpreted  by  the  scribes  (or  courts)  mean?" 

In  early  Greek  times  the  king,  acting  as  judge,  was  supposed 
to  be  the  exponent  of  ** Themis'* — a  rule  of  decision  furnished  him 
by  inspiration  from  the  gods  at  the  moment  of  deciding;  yet  even 
there  the  decision  was  greatly  affected  in  fact  by  previous  de- 
cisions. 

The  great  mass  of  English  law  is  not  in  its  origin  statutory. 
Indeed,  as  late  a  sovereign  as  Edward  the  First  is  called  the  English 
Justinian;  and  his  reign  is  styled  **The  Age  of  Statutes." 

Naturally,  in  England  the  decisions  were  reported;  and  it  is 
claimed  that  the  reporters  of  the  year  books  were  appointed  to 
make  the  reports.  The  reports,  however,  were  reports  of  decisions 
— not  of  written  opinions.  The  earliest  enactment  (so  far  as  I  can 
find)  that  requires  common  law  or  chancery  judges  to  render  writ- 
ten opinions,  is  found  in  the  first  Constitution  of  Kentucky,  Article 
Five,  Section  Three. 

Lord  Bacon  sought  to  have  the  practice  of  appointing  reporters 
revived.  Hetley's  Common  Pleas  Reports  is  the  only  volume  since 
the  Year  Books  that  purports  to  have  been  prepared  by  an  official 
reporter ;  strange  to  say,  the  only  edition  of  this  report  bears  date 
in  Cromwell's  time,  A.  D.  1657,  eight  years  after  the  king  was  be- 
headed. 

Up  to  Cromwell's  time  the  reports  were  almost  exclusively  in 
French;  and  after  the  Restoration   the    custom    of   reporting    in 
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French  wa«  revived  and  continued  during  the  reign  of  Charles  the 
Second. 

The  custom  of  reporting  written  opinions  has  become  uni- 
versal in  the  United  States.  As  a  consequence,  there  is  a  tendency 
on  the  part  of  the  bench  and  bar  to  give  such  study  to  opinions  as 
would  be  given  to  statutes — a  tendency  that  sometimes  results  in 
changes  in  the  law  as  administered.  If  in  an  opinion  rendered  on 
the  affirmance  of  a  judgment,  there  occurs  a  sentence  giving  an 
incorrect  statement  of  law,  but  in  no  way  affecting  the  decision, 
the  parties  have  no  motive  to  apply  for  a  modification;  sometimes 
a  similar  state  of  case  exists  on  a  reversal.  The  opinion  may  there- 
fore not  represent  the  same  careful  study  by  the  judges  that  would 
be  had  on  a  petition  for  rehearing.  The  publication  of  the  decisions 
of  courts  not  of  last  resort,  such  as  the  county  courts  in  Pennsyl- 
vania, and  the  citation  of  same  in  compilations  of  the  law,  like  the 
great  cyclopaedias,  are  seriously  affecting  the  quality  of  our  law. 
Indeed,  the  publication  of  all  the  opinions  of  courts  of  last  resort 
of  all  the  States  for  use  by  the  bar  and  the  judges  of  each  of  the 
States  has  brought  about  a  state  of  things  that  would  have  sur- 
prised Sir  Edward  Coke  or  Sir  William  Blackstone. 
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EDITORIAL  NOTES. 


MB.  SPEAKER: 

Face  to  face  with  the  beginning  of  another  biennial  cycle  we 
see  the  legislature  of  Kentucky  assembling  at  the  capitol  of  the 
State.  Tt  may  be  safely  assumed  that  no  State  in  the  Union  can 
boast  of  a  higher  order  of  men  in  its  lawmaking  body  than  those 
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who  will  sit  at  Frankfort  during  the  next  two  months.  We  are 
asking  ourselves  the  question :  What  will  they  accomplish  for  Ken- 
tucky ? 

In  the  past  we  have  had  too  much  personal  polities,  too  much 
factionalism  and  too  much  narrow  partisanship.  We  have  had  too 
little  thinking,  too  little  work  and  too  little  constructive  service. 
In  a  nutshell,  politics  to  the  exclusion  of  business  has  become  the 
bane  of  Kentucky.  We  do  not  mean  politics  in  the  sense  in  which 
John  Adams  termed  it  a  ** divine  science,"  but  rather  that  brand 
which  prompted  the  late  Jim  Mulligan  to  pen  the  last  line  of  his 
famous  poem.  We  have  seen  legislatures  composed  in  the  main  of 
capable  and  honorable  citizens  assemble  under  propitious  stars, 
only  to  degenerate  into  a  carnival  of  legislative  miscellany  re- 
sembling a  two-ring  circus.  Past  history  has  forced  a  large  ma- 
jority of  our  thinking  people  who  have  no  axes  to  grind,  and  are 
not  llired  by  the  aroma  of  the  pie  counter,  to  distrust  their  legis- 
lators, and  to  look  with  favor  upon  no  legislative  act  except  a  mo- 
tion to  adjourn.  This  attitude  on  the  part  of  business  men  gen- 
erally caused  a  distinguished  Kentuckian  to  say  of  a  session  of 
our  General  Assembly  that  when  final  adjournment  took  place  the 
galleries  arose  and  sang:  ** Praise  God  Prom  Whom  All  Blessings 
Plow.'' 

An  insuperable  obstacle  to  constructive  work  by  our  legislature 
has  been  what  Jeflferson  deprecated  as  the  **  mania  for  over-govern- 
ing."  Men  arrive  at  Prankfort  nursing  the  vagary  that  they  are 
destined  to  save  the  country,  and,  returning  to  their  admiring  con- 
stituents, gamer  fresh  laurels  in  the  arena  of  partisan  politics.  Pur- 
suing that  fantasy  they  proceed  to  cover  the  clerk's  desk  with  **pet 
measures"  of  their  own.  In  statutes  they  seek  a  cure  for  every  ill, 
a  panacea  for  every  evil. 

George  Sutherland,  of  Utah,  late  President  of  the  American 
Bar  Association,  recently  said : 

**  Under  our  form  of  government  the  will  of  the  people  is  su- 
preme. We  seem  to  have  become  intoxicated  with  the  plenitude 
of  our  power,  or  fearful  that  it  will  disappear  if  we  do  not  con- 
stantly use  it,  and,  inasmuch  as  our  will  can  be  exercised  authori- 
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tatively  only  through  some  form  of  law,  whenever  we  become  dis- 
satistied  with  anything,  we  enact  a  statute  on  the  subject. 

**If,  therefore,  1  were  asked  to  name  the  characteristic  which 
more  than  any  other  distinguishes  our  present-day  political  institu- 
tions, I  am  not  sure  that  I  should  not  answer,  *  The  passion  for  making 
laws/  There  are  48  small  or  moderate-sized  legislative  bodies  in 
the  United  States  engaged  a  good  deal  of  the  time  and  one  very 
large  National  legislature  working  overtime  at  this  amiable  occupa- 
tion, their  combined  output  being  not  far  from  15,000  statutes  each 
year.  The  prevailing  obsession  seems  to  be  that  statutes,  like  the 
crops,  enrich  the  country  in  proportion  to  their  volume.  Unfor- 
tunately for  this  notion,  however,  the  average  legislator  does  not 
always  know  what  he  is  sowing  and  the  harvest  which  frequently 
results  is  made  up  of  strange  and  unexpected  plants  whose  appear- 
ance is  as  astonishing  to  the  legislator,  as  it  is  disconcerting  to  his 
constituents." 

Closely  akin  to — and  rendering  more  dangerous — this  legisla- 
tive cure-all  craze  is  the  tyranny  of  an  unrestrained  majority 
grown  intolerant  of  a  helpless  minority.  With  a  propensity  for 
crystallizing  every  popular  whim  into  law  and  at  the  same  time 
intolerant  of  the  opinions  of  other  men  the  legislative  majority, 
become  a  capricious  monster,  is  the  worst  menace  to  a  free  State. 

De  Tocqueville  said: 

'*If  ever  the  free  institutions  of  America  are  destroyed,  that 
event  may  be  attributed  to  the  unlimited  authority  of  the  majority." 

In  the  Federalist,  No.  51,  Hamilton  voiced  the  same  fear.  And 
so  did  j\ladison,  the  Father  of  the  Constitution,  as  recorded  in  An- 
nals of  Congress,  vol.  1,  pages  454-5.  The  last  word  on  this  point 
was  expressed  by  Jefferson  in  a  letter  to  Madison,  as  follows: 

"The  executive  power  in  our  government  is  not  the  only,  per- 
haps  not  even  the  principal  object  of  my  solicitude.  The  tjrranny 
of  the  legislature  is  really  the  danger  most  to  be  feared,  and  will 
continue  to  be  so  for  many  years  to  come." 

Louis  XIV  said:  **I  am  the  State."  Under  our  constitutional 
sjrstem  the  people  are  the  State;  and  a  legislative  majority  consti- 
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tutes  a  de  facto  sovereign  for  two  years  at  least.  When  this  hydra- 
head  of  sovereignty  arrogates  to  itself  the  power  claimed  by  Louis 
XIV;  applies  to  itself  the  old  maxim  of  English  law,  **The  king 
can  do  no  wrong ;'*  then,  manifests  its  power  in  a  profusion  of 
statutes,  it  is  high  time  for  the  individual  citizen  to  shake  himself 
and  remember  that  ** Eternal  vigilance  is  the  price  of  liberty.'* 

Not  only  does  our  legislative  practice  make  our  statute  books 
a  crazy-quilt  of  nondescript  laws,  and  too  often  establish  the  abso- 
lutism of  a  majority,  but  many  sorely  needed  laws  are  lost  or  de- 
stroyed in  the  legislative  mill.  With  so  many  bills  introduced,  the 
orders  of  the  day  soon  become  hopelessly  congested.  This  is  fol- 
lowed by  logrolling,  jockeying  for  position,  and  every  scheme  of 
parliamentary  chicanery  and  political  leger-de-main  that  men  or 
devils  can  contrive.  The  result  is  that  little  progress  can  be  made 
until  the  last  few  days  of  the  session,  and  then  meritorious  meas- 
ures are  slaughtered  in  the  hurly-burly  of  the  closing  hours.  For 
example,  in  1916  that  was  the  sad  fate  of  the  bill  to  raise  the  stan- 
dard for  admission  to  the  bar,  although  it  had  passed  the  Senate 
with  only  four  votes  recorded  against  it,  and  would  have  had  no 
serious  opposition  in  the  House.  We  could  cite  countless  similar 
examples. 

We  are  not  cynical  like  Thomas  Carlyle,  who,  it  is  claimed,  said 
that  the  only  acts  of  Parliament  entitled  to  commendation  were  those 
by  which  previous  acts  were  repealed.  We  are  not  a  blind  disciple 
of  Humboldt,  Mill  or  Herbert  Spencer,  or  an  adherent  to  the  ex- 
treme doctrines  of  laissez-faire,  but  we  have  long  believed  that 
there  is  a  lot  of  common  sense  in  the  homely  philosophy  of  the 
darkey  who  said  to  his  white  neighbor,  a  candidate  for  the  legis- 
lature, ** We've  got  enough  laws  now,  if  you'll  jes'  put  'em  in  cir- 
culation." Indeed,  we  may  not  inappropriately  paraphrase  a  hoary 
maxim  of  law,  and  say :  Sound  public  policy  abhors  an  inordinate 
multiplicity  of  statutes. 

The  Kentucky  Law  Journal,  as  a  publication,  has  no  politics, 
and  is  not  concerned  with  the  rise  or  fall  of  the  political  fortunes 
of  any  man  or  set  of  men.  Its  editor  has  no  irons  in  the  political 
fire,  and  bends  to  the  yoke  of  no  faction.    These  columns  have  been 
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dedicated  to  the  bench  and  bar  of  this  Commonwealth.  In  her  cen- 
tury and  a  quarter  of  statehood,  Kentucky  has  had  no  class  of  citi- 
zens more  devoted  to  the  public  service  and  more  consecrated  to  the 
preservation  of  liberty  and  democracy  unsullied  and  unimpaired 
than  the  men  who  have  dignified  her  judiciary  and  adorned  her 
forum.  The  muse  of  Kentucky  history  will  ever  guard  the  names 
of  such  lawyers  as  John  Breckinridge,  Ben  Hardin,  John  Bowan, 
Charles  Wickliflfe,  Henry  Clay,  Thomas  P.  Marshall,  Richard  Meni- 
fee, Madison  C.  Johnson,  John  Boyle,  James  Harlan,  John  J.  Crit- 
tenden, John  B.  Huston,  Joseph  Underwood,  Elijah  Hise,  Qeorge  Rob- 
ertson, John  M.  Harlan  and  a  legion  of  others.  In  names  like  these 
old  Kentucky's  grandeur  lies.  And  it  is  in  behalf  of  the  successors 
of  these  men — the  lawyers  of  today  who  have  at  heart  the  general 
welfare  and  would  elevate  the  ideals  of  public  service — ^that  we  ap- 
peal for  the  present  legislature  to  lay  aside  petty  personal  politics 
and  to  devote  their  session  to  constructive  service  for  our  State. 

A  session  of  the  Kentucky  legislature — judging  by  the  past — 
may  be  aptly  likened  to  a  voyage  on  a  tempestuous  sea.  Those 
legislative  mariners  who  would  keep  the  Ship  of  State  in  safe 
waters  can  find  no  better  chart  than  the  political  philosophy  of 
Thomas  Jeflferson.  De  Tocqueville  pronounced  him  **the  most 
powerful  advocate  democracy  has  ever  sent  forth."  Jeflferson  said: 
"I  am  not  a  friend  to  a  very  energetic  government.  It  is  always 
oppressive."  His  sage  philosophy  found  terse,  cogent  expression 
in  the  familiar  aphorism,  **That  government  is  best  which  governs 
least."— V.  C. 


RAILROAD  PRESIDENT  MUST  ANSWER  QUESTIONS  OF 

L  0.  0. 


The  power  to  regulate  interstate  commerce  was  granted  to  Con- 
gress by  Article  1,  Section  8,  sub-section  3,  of  the  Federal  Consti- 
tution, but  was  virtually  a  dead  letter  until  the  Act  of  Congress  to 
Regulate  Commerce  was  approved  February  4,  1887.  This  act  and 
its  subsequent  amendments  have  given  to  the  Interstate  Commerce 
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Commission  almost  unlimited  authoritj  in  the  regulation  of  common 
carriers  doing  an  interstate  business.  By  legislative  enactment  and 
judicial  deoisions  the  power  of  the  Commission  has  been  established 
to  supervise  and  investigate  all  the  activities  of  carriers,  even  their 
accounts,  vouchers  and  expenditures  being  subject  to  the  minutest 
scrutiny  and  their  occult  activities  the  legitimate  object  of  govern- 
mental inquisition. 

The  railroads,  incorporated  under  State  laws,  are  quasi-public 
corporations.  Their  calling  is  said  to  be  affected  with  a  public 
interest.  They  are  public  servants  and  all  the  people  have  a  more 
or  less  direct  interest  in  the  conduct  of  their  affairs.  The  Supreme 
Court  recently  approved  the  following  statement  of  the  Interstate 
Commerce  Commission:  ''There  can  be  nothing  private  or  confi- 
dential in  the  activities  and  expenditures  of  a  carrier  engaged  in 
interstate  commerce."  Therefore,  public  policy  demanded  the  ex- 
tension which  has  been  made  of  the  power  of  the  Commission  to 
regulate  and  investigate  the  affairs  of  carriers  as  public  agents. 

In  response  to  a  subpoena  the  president  of  the  Louisville  and 
Nashville  Railroad  Company  testified  at  a  hearing  of  the  Inter- 
state Commerce  Commission  May  4,  1916.  Various  questions  were 
addressed  to  him  concerning  the  matter  of  campaign  contributions 
and  political  activities  on  the  part  of  his  road.  He  was  asked  if  the 
L.  &  N.  Railroad  Co.  had  given  money  for  campaign  purposes  and 
for  the  suppression  of  competition  and  charged  the  amounts  on  the 
company's  books  to  operating,  construction  or  legal  expenses.  These 
questions  the  president,  on  advice  of  counsel,  refused  to  answer.  In 
the  case  of  M.  H.  Smith  v.  Interstate  Commerce  Commission^  U.  S. 
Adv.  Ops.  1917,  page  47,  Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court,  affirming  the  decision  of  the  Supreme  Court 
of  the  District  of  Columbia  requiring  Mr.  Smith  to  answer  the  ques- 
tions at  issue.  The  public  interest  demanding  consideration  at  all 
times,  ''the  Commission  must  have  power  to  prevent  evasion  of  its 
orders,  and  detect  m  any  formal  compliance  or  in  the  assignment 
of  expenses  a  'possible  concealment  of  forbidden  practices.'  " 

The  decision  above  mentioned  does  not  purport  to  forbid  a  rail- 
road company's  attempting  by  legitimate  advertising  "to  mold  or 
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enlighten  public  opinion.*'  But  in  order  to  guard  against  possible 
abuses  it  seems  to  be  incontrovertibly  sound  public  policy  that 
the  railroads'  ** conduct  and  the  expenditures  of  their  funds  are 
open  to  inquiry."  The  learned  justice  ably  said:  '*If  it  may  not 
rest  inactive  and  suffer  injustice,  it  may  not,  on  the  other  hand, 
use  its  funds  and  its  power  in  opposition  to  the  policies  of  govern- 
ment ....  The  purpose  of  an  investigation  is  the  penetration 
of  disguises  or  to  form  a  definite  estimate  of  any  conduct  of  the 
carriers  that  may  in  any  way  affect  their  relation  to  the  public."— 
V.  C. 


THE  LAW  OF  TBEASON.* 


Prosecutions  for  treason  have  been  few  for  many  years  and  the 
very  name  has  lain  dormant  for  half  a  century  or  more  until  resur- 
rected by  recent  events.  As  the  crime  is  the  highest  known  to  the 
law  and  always  tends  powerfully  to  excite  and  agitate  the  popular 
mind,  the  framers  of  the  Constitution  deemed  it  safest  to  define  and 
limit  the  offense  in  the  fundamental  document  itself  (Art.  Ill,  Sec.  3) : 

**  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.  No  person  shall  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in 
open  court." 

The  terms  here  used  were  borrowed  mainly  from  the  famous 
statute  passed  in  the  reign  of  Edward  III  (1352)  on  account  of  the 
multitude  of  treasons  that  had  arisen  by  arbitrary  judicial  construction 
at  the  instigation  of  the  crown  under  the  ancient  common  law.  The 
language  of  the  statute  was  weighed,  interpreted  and  glossed  by  suc- 
cessive generations  of  English  judges  and  commentators  and  the  mean- 
ing well  settled  at  the  time  the  Constitution  was  adopted. 

The  question  of  what  constitutes  ** levying  war"  against  the 
United  States  came  up  in  the  Supreme  Court  for  the  first  time  on  a  mo- 


•Herbert  A.  HoweU  in  Law  Notes. 
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tion  for  writs  of  certiorari  to  review  the  proceedings  of  the  Circuit 
Court  in  Ex  parte  Bollman  and  Swartwout  (1807,  2  Curtis  [U.  S.]  23), 
emissaries  of  Aaron  Burr  in  his  alleged  treasonable  plans.  Speak- 
ing through  Chief  Justice  Marshall  the  court  held  that  to  complete 
the  crime  of  levying  war  there  must  be  an  actual  assemblage  of  men 
for  the  purpose  of  effecting  by  force  a  treasonable  design,  but  that  all 
those  who  perform  any  part,  however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually  leagued  in  the  general  con- 
spiracy, are  to  be  considered  as  traitors.  In  the  case  before  the  court, 
a  design  to  overturn  the  federal  government  in  New  Orleans  by  force 
would  unquestionably  have  been  a  design  which,  if  carried  into  ex- 
ecution, would  have  amounted  to  treason,  but  no  mere  consultation  or 
conspiracy  for  this  object,  no  enlisting  of  men  uncombined  with  an 
attempt  to  effect  it,  would  be  an  act  of  levying  war.  Some  actual  force 
or  violence  must  be  used  in  pursuance  of  the  design,  though  the 
quantum  of  force  is  immaterial.  There  need  not  be  military  array  or 
weapons ;  numbers  alone  may  supply  the  requisite  force.  These  prin- 
ciples were  shortly  afterwards  discussed  at  large  and  reaffirmed  by  the 
Chief  Justice  sitting  on  circuit  in  the  trial  of  Aaron  Burr  (25  Fed.  Cas. 
No.  14,693),  and  his  language  has  become  crystallized  in  the  general 
law  on  this  branch  of  the  subject. 

But  levying  war  is  not  only  war  for  the  purpose  of  entirely  over- 
throwing the  government.  It  includes  as  well  an  assembling  of  men  act- 
ing in  forcible  opposition  to  any  law  of  the  United  States  pursuant  to 
a  common  design  to  prevent  the  execution  of  that  law  in  all  cases  or  any 
case  within  their  reach,  under  any  pretense  of  its  being  unequal, 
burdensome,  oppressive,  or  unconstitutional  {Case  of  Fries,  9  Fed. 
Cas.  No.  5,127).  It  is  not  enough  if  the  intention  be  merely  to  defeat 
the  operation  of  the  law  in  a  particular  instance,  or  through  the  agency 
of  a  particular  officer,  for  some  private  or  personal  motive;  the 
object  of  the  resistance  must  be  of  a  public  and  general  character  ( U. 
8.  V.  Hoxie,  26  Fed.  Cas.  No.  15,407).  On  the  other  hand,  if  the  object 
be  to  prevent  the  execution  of  one  or  more  of  the  laws  of  a  particular 
state,  but  without  any  intention  to  intermeddle  with  the  relations  of 
that  state  with  national  government  or  to  displace  the  national  laws  or 
sovereignty  therein,  that  is  treason  against  the  state  only  (Story,  J., 
Charge,  30  Fed.  Cas.  No.  18,275 ;  People  v.  Lynch,  11  John.  N.  Y.  549). 
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What  eonatitutes  an  ''over  act"  under  the  second  branch  of  tht 
definition,  namely,  giving  aid  and  comfort  (adhering)  to  the  enemy,  is 
more  difficult  The  question  will  necessarily  depend  very  much  upon 
the  facts  and  circumstances  of  each  particular  case,  but  obviously  the 
act  must  always  be  of  a  character  susceptible  of  clear  proof  and  not 
resting  in  mere  inference,  conjecture  or  suspicion.  In  general,  it  has 
been  held  that  when  war  exists  any  act  clearly  indicating  a  want  of  loy- 
alty to  the  government,  and  sympathy  with  its  enemies,  and  which  by 
fair  construction  is  directly  in  furtherance  of  their  hostile  designs,  ren- 
ders them  aid  and  comfort ;  or  if  this  be  the  natural  consequence  of  the 
act,  if  successful,  it  is  treasonable  in  its  character  (Leavitt,  J.,  Charge, 
30  Fed.  Cas.  No.  18,272).  Every  act  which  in  regard  to  a  domestic 
rebellion  would  make  the  party  guilty  of  levying  war  would  in  re- 
gard to  a  foreign  power  with  which  the  United  States  is  at  war  consti- 
tute ** adhering  to  their  enemies*'  (17.  8.  v.  Greathause,  26  Fed.  Cas. 
No.  15,254.) 

Some  acts  leave  little  or  no  room  for  doubt,  such  as  the  com- 
munication of  intelligence  to  the  enemy  by  letter,  telegraph  or  other- 
wise, relating  to  the  strength,  movements  or  position  of  the  army; 
furnishing  arms,  troops,  munitions,  etc.,  and  sending  money  and  pro- 
visions, or  obtaining  credits,  all  with  intent  to  aid  the  enemy  in  his 
acts  of  hositility  (Nelson,  J.,  Charge,  30  Fed.  Cas.  No.  18,271).  The 
destruction  of  munitions  and  supplies  designed  for  the  army  in  the 
field  would  seem  unquestionably  to  belong  to  the  same  category,  for 
the  aid  is  none  the  less  effectual  that  it  is  indirect.  War  is  necessarily 
a  trial  of  strength  between  the  belligerents,  and  whatever  weakens  one 
gives  corresponding  advantage  to  the  other.  It  makes  no  difference 
whether  or  not  the  enterprise  commenced  shall  be  successful  and 
actually  render  assistance.  The  bare  sending  of  intelligence,  for  ex- 
ample, which  is  usually  the  most  valuable  aid  that  can  be  given,  will 
make  a  man  a  traitor  even  though  the  intelligence  should  happen  to 
be  intercepted ;  for  the  party  in  sending  it  did  all  he  could ;  the  treason 
was  complete  on  his  part  though  it  had  not  the  effect  he  intended 
{V.  S.  V.  Greathottse,  supra). 

Mere  expressions  of  opinion,  however,  indicative  of  sympathy  with 
the  public  enemy  will  not  in  themselves  constitute  an  overt  act, 
although  when  uttered  in  relation  to  an  act  which,  if  committed  witk 
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a  treasonable  design,  might  amount  to  such  overt  act,  they  are  ad- 
missible as  evidence  tending  to  characterize  it  and  to  show  the  intent 
with  which  the  act  was  committed;  and  they  may  also  furnish  some 
evidence  of  the  act  itself  against  the  accused.  But  this  is  the  extent  to 
which  such  publications  or  utterances  may  be  used  either  in  finding 
a  bill  of  indictment  or  on  the  trial  of  it  (Nelson,  J.,  supra).  So  also 
felonious  attempts  being  essential,  it  is  competent  to  show  that  some 
time  before  the  event  facts  had  occurred  and  rumors  were  prevalent 
in  the  neighborhood  which  would  explain  certain  particulars  relied 
on  to  show  a  treasonable  intent  and  make  the  accused  show  a  different 
one  {V.  8.  v.  Hanway,  26  Fed.  Cas.  No.  15,299). 

In  treason  there  are  no  accessories.  All  persons  who  counsel  and 
incite  others  to  subvert  the  government  or  resist  the  law  by  force,  or 
to  give  aid  and  comfort  to  the  enemy,  are  in  contemplation  of  law 
principals,  although  they  may  not  themselves  directly  participate  or 
be  actually  present  at  the  immediate  scene  of  violence;  for  success- 
fully to  instigate  treason  is  to  commit  it  {Ex  parte  Bollman  and  Case 
of  Pries,  supra).  No  plea  of  compulsion  will  excuse  a  treasonable  act 
unless  it  were  done  under  an  immediate  and  well-founded  fear  of 
death  or  grievous  bodily  harm.  Mere  apprehension  of  any  loss  of 
property,  or  of  slight  or  remote  injury  to  the  person,  is  not  enough 
{V.  8,  V.  Vigol,  28  Fed.  Cas.  No.  16,621). 

In  legislating  on  the  subject  Congress  has  provided  that  ''Who- 
ever, owing  allegiance  to  the  United  States,  levies  war  against  them, 
or  adheres  to  their  enemies,  giving  them  aid  and  comfort  within  the 
United  States  or  elsewhere,  is  guilty  of  treason,"  punishable  by  death 
or,  at  the  discretion  of  the  court,  by  imprisonment  for  not  less  than 
five  years  coupled  with  a  fine  of  not  less  than  ten  thousand  dollars 
and  incapacity  to  hold  any  ofiice  under  the  United  States  (Fed.  Crim. 
Code,  sees.  1  and  2).  The  words  "owing  allegiance  to  the  United 
States'*  are  here  entirely  surplusage  and  do  not  in  the  slightest  degree 
affect  the  sense  of  the  section  {U.  8.  v.  Wiltberger,  4  Curtis  [U.  S] 
574).  for  treason  is  a  breach  of  allegiance  and  it  is  well  settled  that 
every  resident  or  sojourner  within  the  United  States,  as  well  as  every 
citizen,  owes  to  the  government  a  local  allegiance,  permanent  or 
temporary,  sufiScient  to  subject  him    to    the   penalties   of    treason 
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{Carlisle  v.  U.  8.,  83  U.  S.  154).   Protectio  trahit  subjectionem  et 
subjectio  protectionem. 

In  conclusion,  it  should  be  noted  that  Congress  has  also  defined 
and  penalized  misprision  of  treason,  or  the  bare  knowledge  and  con- 
cealment of  treason  in  others,  without  any  degree  of  assent  thereto 

(Code,  sec.  3),  thus  accentuating  the  plain  duty  of  everyone  to  expose 
treason  and  bring  traitors  to  justice. 


DUTY  OF  THE  BAB 


Every  member  of  the  Bar  who  would  uphold  the  standard  of 
justice,  advance  the  science  of  jurisprudence  and  temper  the  jurid- 
ical sword  in  Kentucky,  is  urged  to  lay  his  personal  affairs  aside 
for  a  little  while  and  communicate  with  his  Representative  and 
Senator,  asking  their  support  of  the  bill  that  will  be  advocated  be- 
fore the  legislature  by  the  Bar  Association's  Committee  on  Legal 
Education  and  Admission  to  the  Bar.  (It  is  Senate  Bill  No.  43,  intro- 
duced by  Senator  M.  C.  Swinford,  of  Cynthiana).  The  lawyers  of 
Kentucky  should  awake  from  their  lethargy  in  this  matter  and  emu- 
late the  laudable  and  victorious  efforts  of  the  medical  profession  in 
recent  years.  We  should  not  permit  private  business  or  personal  poli- 
tics to  interfere  with  the  performance  of  this,  our  imperative  duty.  K 
this  needed  legislation  is  not  agitated  and  supported  by  the  reputable 
members  of  the  Bar  we  certainly  can  not  hope  for  its  successful  cham- 
pionship by  members  of  other  professions.  The  call,  therefore,  is 
to  the  member?  of  the  Bar,  that  we  gird  our  armor  on,  and  (para- 
phrasing Grant's  famous  statement)  win  this  fight  if  it  takes  all 
winter. — ^V.  C. 
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Situs  of  Taxation. — The  familiar  Ewald  case,  decided  in  168 
Ky.  71,  171  Ky.  509  and  172  Ky.  451,  was  recently  settled  by  the 
U.  S.  Supreme  Court  in  an  opinion  by  Mr.  Justice  Holmes.  Ewald 
was  domiciled  in  Louisville,  Ky.,  although  his  business  connections 
were  at  St.  Louis,  Mo.  The  profits  from  this  business  together  with 
other  funds  were  deposited  in  St.  Louis  banks,  **  subject  to  Ewald 's 
order  alone.  They  were  not  used  in  the  business  and  belonged  ab- 
solutely to  him.*'  The  Kentucky  courts  having  upheld  the  assess- 
ment of  this  personalty  in  Kentucky,  the  Supreme  Court  held  it  to 
be  "the  state's  aflfair,  not  to  be  interfered  with  by  the  United 
States,  and  therefore  that  a  State  may  tax  a  man  for  a  debt  due 
from  a  resident  of  another  State." 

Fidelity  and  Columbia  Trust  Co,,  Executor,  v.  City  of  LouisviUe. 

U.  S.  Adv.  Ops.  1917,  page  45. 


Statutory  Oamouflage  Unconstitutional. — The  notorious  bonded 
debt  of  Taylor  County,  Kentucky,  has  again  been  the  subject  of  liti- 
gation in  the  case  of  Hendrickson  v.  Apperson,  U.  S.  Adv.  Ops.,  1917, 
page  26.  The  law  providing  for  the  appointment  of  a  collector  of 
taxes  in  that  county  was  amended  so  as  to  authorize  the  appoint- 
ment of  several  collectors,  each  charged  with  the  duty  of  collecting 
some  designated  part  of  the  county  revenues.  The  obvious  effect 
of  the  amendment  would  be  to  defeat  judicial  process  and  avoid 
payment  of  an  admitted  obligation. 

Since  the  statute  as  amended  would  prevent  the  enforcement 
of  the  rights  of  the  holder  of  a  bond  issued  by  the  county  before 
the  enactment  of  the  amendment ;  and  since  the  laws  existing  when 
and  where  the  contract  was  made  and  where  it  was  to  be  performed 
are  a  part  of  the  contract — a  law  providing  for  the  enforcement  of 
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the  contract  being  of  the  essence  of  the  obligation — ^therefore,  the 
amendment  is  unconstitutional  as  a  violation  of  Article  1,  Section 
lOy  of  the  Federal  Constitution. 


Bmintnt  Domain  Paramount.— A  contract  between  the  State 
and  a  charitable  institution  forbade  the  opening  of  a  roadway 
through  the  grounds  of  the  latter  without  the  consent  of  its  au- 
thorities. A  municipal  corporation  under  power  conferred  upon  it 
by  the  State,  attempted  by  the  right  of  eminent  domain  to  acquire 
a  passway  through  said  grounds.  Was  the  exercise  of  this  right 
a  violation  of  the  contract  clause  of  the  Constitution  of  the  United 
States  t  Held,  that  the  power  of  eminent  domain  was  so  inherently 
governmental  in  character  and  so  essential  for  the  public  welfare 
that  it  was  not  susceptible  of  being  abridged  by  agreement,  and 
the  right  to  take  property  by  eminent  domain  ''embraces  within  it- 
self, as  the  part  is  contained  in  the  whole,  any  supposed  right  of 
contract  limiting  or  restraining  that  authority." 

Contributors  to  the  Pa.  Hospital  v.  City  of  Philadelphia.  U.  S. 
Adv.  Ops.,  1917,  page  55. 


Blue-stocking  Alimony  Exempted. — The  opinion  of  the  Supreme 
Court  delivered  by  Mr.  Justice  McReynolds  in  the  case  of  Gould 
V.  Gould,  U.  S.  Adv.  Ops.,  1917,  page  65,  was  that  alimony  paid  to 
a  divorced  wife  under  a  decree  of  court  is  not  subject  to  an  income 
tax  under  the  Federal  statute  enacted  in  pursuance  of  the  Sixteenth 
Amendment. 


Property  Right  in  News. — After  a  press  association  publishes 
news  in  one  or  more  localities,  but  its  other  members  have  not  re- 
ceived it,  does  the  association  relinquish  its  right  to  the  exclusive 
transmission  of  said  newsf  Held,  that  news  having  a  commercial 
value  is  property  entitled  to  full  protection  of  law,  and  the  prop- 
erty rights  of  the  press  association  are  not  lost  by  publication,  until 
all  the  members  thereof  have  received  said  news. 

Associated  Press  v.  Int.  News  Service,  245  Fed.  244. 
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A  Little  State  Power  StilL— That  the  power  of  the  Federal  gov- 
ernment does  not  extend  to  the  suppression  of  brothels,  bawdy 
houses,  etc.,  was  declared  in  Katz  v.  Com.  of  Immigration,  245  Fed. 
316.  It  seems  clear  that  this  is  a  matter  subject  only  to  action  by 
the  State.  The  touchstone  for  such  suppression  or  abatement  is  the 
police  power  inherent  in  sovereignty  to  make  regulations  guarding 
the  public  health,  public  safety,  public  morals  and  general  welfare, 
ineluding  always  the  suppression  of  nuisances. 


Discretion  of  Court  Limited. — The  sole  distributee  of  a  deceased 
person's  estate  nominated  a  trust  company  to  act  as  administrator 
thereof.  The  court  made  such  appointment,  but  against  the  protest 
of  said  distributee  appointed  a  co-administrator.  In  view  of  the 
statutory  right  of  the  distributee  to  make  such  nomination,  the  court 
has  no  discretion  in  the  matter,  unless  it  be  shown  that  said  nominee 
is  an  unfit  person  to  perform  the  duties  of  personal  representative. 
Neither  the  magnitude  of  the  estate  nor  the  fact  that  an  inheritance 
tax  thereon  is  due  the  State  raises  any  presumption  that  the  nominee 
of  the  distributee  is  incompetent.  The  fitness  of  the  nominee,  and 
no  other  consideration,  determines  whether  or  not  the  court  may 
exercise  its  own  discretion. 

Louisville  Trust  Co.  v.  Bingham,  178  Ky.  573. 


Code  Provision  mandatory. — The  answer  in  an  action  was  not 
filed  within  the  period  required  by  law.  Later  an  answer  was  found 
in  the  clerk's  office,  endorsed  in  the  name  of  the  clerk  and  dated 
as  if  it  had  been  filed  in  due  time;  it  had  been  left  there  without 
the  knowledge  of  the  clerk  or  his  deputy  after  the  expiration  of 
the  statutory  period.  Held,  that  the  answer  should  be  stricken  from 
the  record  and  given  no  effect  whatever. 

Allen  V.  Haddix,  178  Ky.  389. 


Supreme  Court  Upholds  Draft. — As  the  Law  Journal  goes  to 
press,  a  dispatch  is  sent  from  Washington  to  the  effect  that  the 
Supreme  Court  in  a  unanimous  opinion,  delivered  by  the  Chief  Jus- 
tice, has  upheld  the  validity  of  the  selective  service  act.    Although 
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the  decision  of  our  highest  tribunal  on  this  constitutional  question 
has  not  been  published,  the  press  report  would  indicate  that  the 
eminent  Chief  Justice  followed  in  the  main  the  line  of  argument 
referred  to  in  Kentucky  Law  Journal,  Vol.  VI,  pages  10  and  57. 


Was  Insurance  Oontract  Violated? — ^It  was  stipulated  in  an 
insurance  policy  on  an  automobile  that  said  automobile  should  not 
be  rented  or  hired  for  passenger  service  of  any  kind.  Without  the 
knowledge  of  the  policy  holder,  his  chauffeur  used  the  automobile  on 
one  extraordinary  occasion  in  apparent  violation  of  the  insurance 
contract,  by  carrying  passengers  for  hire.  At  the  end  of  the  journey, 
when  the  service,  paid  for  by  the  passengers,  had  been  completed, 
the  car  burned.  The  court  held  that  this  single  act  on  the  part  of 
the  servant  was  not  sufficient  to  forfeit  the  master's  right  to  re- 
covery on  his  contract  of  insurance. 

CroweU  v.  Maryland  Motor  Car  Ins.  Co.,  85  S.  E.  37,  169  N. 
C.  35. 


Who  Is  Capable  of  Negligence?— A  twelve-year-old  boy  in 
Pennsylvania  climbed  into  a  moving  wagon  loaded  with  heavy 
barrels.  When  the  driver  saw  him  he  seems  to  have  applied  the 
lash  in  such  a  manner  as  to  have  frightened  the  boy  into  jumping 
from  the  wagon.  In  leaving  the  wagon  he  was  injured,  and  brought 
suit  to  recover  therefor.  Held,  that  it  was  error  to  direct  a  verdict 
for  the  defendant,  since  the  boy  being  under  fourteen  years  of  age 
and  of  immature  judgment  was  incapable  of  realizing  the  danger 
of  his  action,  and  therefore  is  **not  chargeable  with  contributory 
negligence,"  although  ** technically  he  was  a  trespasser.**  The 
court  could  not  grant  a  peremptory  instruction,  but  the  facts  must 
go  to  the  jury  for  decision. 

McCable  v.  Cain,  95  Atl.  574. 


Common  Law  Settles  Point.— The  deceased  wife  owned  two 
pieces  of  real  property,  one  of  which  she  devised  to  her  husband, 
but  the  will  contained  no  reference  to  the  other.  Could  he  assert 
curtesy  right  in  the  latter!    Held,  that  his  taking  under  the  will 
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in  no  way  prevented  his  assertion  of  curtesy  right  in  the  undevised 
portion  of  the  estate.  The  will  contained  no  provision  from  which 
it  could  have  been-  inferred  that  the  devise  was  in  lieu  of  curtesy. 
The  statute  providing  for  election  by  the  widow  between  devise  and 
dower  in  no  way  changed  the  property  rights  of  a  widower,  and  the 
common  law  still  prevails  as  to  this  case. 

Voss  V.  Stortz,  197  S.  W.  964,  177  Ky.  541. 


Improper  Argument. — ^In  the  New  York  case  of  People  v.  WU- 
son,  111  N.  B.  243,  the  prosecuting  attorney  appealed  to  the  jury 
for  a  death  sentence  on  the  ground  that  if  defendant  were  guilty  of 
first  degree  murder  there  was  **no  sense  in  burdening  the  State" 
by  keeping  him  in  prison.    The  appellate  court  said  : 

"We  cannot  understand  how  a  prosecuting  officer,  with  any 
true  conception  of  the  high  duties  of  his  office,  could  thus  appeal 
to  the  jurymen  to  take  into  account  the  expense  of  maintaining  a 
person  in  a  penal  institution  as  a  consideration  which  should  weigh 
with  them  in  determining  whether  their  verdict  should  be  murder 
in  the  first  degree,  which  would  result  in  the  defendant's  death,  or 
of  some  lesser  degree  of  crime  which  would  result  in  penal  servi- 
tude." 


Threat  to  Jury  Improper. — In  prosecuting  an  alleged  violation 
of  a  local  option  law  the  prosecuting  attorney  said  to  the  jury: 
**If  you  don't  convict  the  defendant  in  this  case,  I  am  going  to 
have  you  all  indicted  and  sent  to  the  penitentiary  for  perjury." 
An  objection  by  opposing  counsel  to  the  above  threat  was  sustained, 
but  the  judge  did  not  reprimand  the  offender  and  subsequently  re- 
fused to  deliver  a  special  instruction  to  the  jury  to  disregard  the  ob- 
jectionable statement.  The  accused  having  been  convicted,  the 
Court  of  Criminal  Appeals  held  that  the  trial  judge's  failure  to 
reprimand  and  refusal  of  the  special  instruction  constituted  reversi- 
ble error.  The  offense  was  a  gross  breach  of  decorum  and  an  insult 
to  judicial  dignity ;  it  also  prejudiced  the  right  of  the  defendant  to 
a  fair  trial. 

Flores  v.  State  (Tex.)  198  S.  W.  575. 
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Not  Quantity  But  Use. — ^A  package  containing  fourteen  gallons 
of  whisky,  marked  as  is  required  by  Section  2569-B,  Sub-section  2, 
Kentucky  Statutes,  was  delivered  by  a  common  carrier  to  one  man. 
Was  the  quantity  delivered  sufficient  to  justify  a  conviction  under 
the  statute!  Held,  that  the  gravamen  of  the  offense  consists  not 
in  the  quantity  delivered,  but  in  the  manner  of  disposal  of  the 
liquor  after  its  receipt  by  the  consignee.  In  the  absence  of  incrimi- 
nating facts  or  circumstances  adduced  in  corroboration  of  the  evi- 
dence of  quantity,  the  judgment  of  conviction  was  reversed  by  the 
Court  of  Appeals.  The  statute  imposes  no  limit  as  to  quantity,  but 
intended  use  and  knowledge  on  the  part  of  the  carrier  of  such  in- 
tended use  constitute  the  ground  on  which  a  conviction  must  be 
sought.  This  point  had  never  been  presented  to  the  Court  of  Ap- 
peals before. 

Adams  Express  Co.  v.  Com.,  178  Ky.  59, 198  S.  W.  556. 


Situs  of  Sale. — The  appellant  was  convicted  in  the  circuit  court 
of  having  beer  in  his  possession  for  the  purpose  of  selling  it  in  local 
option  territory,  in  violation  of  Section  2557-B,  Sub-section  2,  Ken- 
tucky Statutes.  Possession  of  the  beer  and  the  fact  that  the  appel- 
lant had  taken  mail  orders  for  it  from  the  purchasers  were  ad- 
mitted, but  it  was  claimed  for  him  that  the  sale  was  ejected  in 
another  State  when  and  where  the  consignor  delivered  the  beer  to 
a  common  carrier.  Such  a  transaction  would  have  been  within  the 
law.  But  the  case  turned  upon  the  point  that  upon  receipt  of  the 
beer  in  the  local  option  territory  the  appellant  took  possession  of  it 
and  delivered  it  to  the  various  purchasers.  It  was  not  claimed  that 
this  service  was  paid  for  by  the  consignees,  and  the  Court  of  Ap- 
peals affirmed  the  decision  of  the  trial  court  that  the  appellant  was 
the  agent  of  the  consignor  and  therefore  was  guilty  as  charged  in 
the  indictment. 

Celli  V.  Commonwealth,  178  Ky.  567. 
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NOTES-t 


THE    ITEOESSITY    FOB    BAI8IN0    THE    STANDAKDS    OF 
PBEPASATION  FOB  THE  BAB.* 

By  Elihu  Boot. 


Why  is  it  that  these  defects  exist  in  American  administration 
of  justice!    ♦    ♦    ♦    • 


fBy  the  Bdltor-ln-Chlef. 

•An  excen^t  from  the  masterly  address  of  this  eminent  lawyer  and  statesman 
on  "Public  Service  by  the  Bar."  It  is  the  sincere  hope  of  the  editor  that  every 
lawyer  and  every  lawmaker  will  give  th!s  article  the  careful  perusal  which  It 
doMTves.    It  &Mm  wtUi  a  subject  of  great  moment  to  our  State. 
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I  think  that  the  underlying  cause  of  this  defective  administra- 
tion of  justice  is  that  the  Bar  and  the  people  of  the  country  gener- 
ally,  proceed  upon  a  false  assumption  as  to  their  true  relation  to 
judicial  proceedings.  Unconsciously,  we  all  treat  the  business  of 
administering  justice  ias  something  to  be  done  for  private  benefit 
instead  of  treating  it  primarily  as  something  to  be  done  for  the 
public  service.  •  ♦  •  •  There  are  indeed  two  groups  of  men 
who  consider  the  interests  of  the  community.  They  are  the  teachers 
in  the  principal  law  schools  and  the  judges  on  the  bench.  With 
loyalty  and  sincere  devotion  they  defend  the  public  right  to  eflfective 
service ;  but  against  them  is  continually  pressing  the  tendency  of  the 
Bar  and  the  legislatures  and,  in  a  great  degree  of  the  public,  towards 
the  exclusively  individual  view. 

The  public  tendency  is  exhibited  at  the  very  beginning  of  the 
whole  business  in  permitting  admissions  to  the  Bar  without  adequate 
education  and  training.  Few  ideas  have  been  more  persistent 
throughout  this  country  than  the  idea  that  the  prevailing  consider- 
ation in  determining  admission  to  the  Bar  should  be  that  every 
young  man  is  entitled  to  his  chance  to  be  a  lawyer  and  that  all 
requirements  of  attendance  in  offices  and  law  schools  and  for  diffi- 
cult examinations  are  so  many  obstacles  in  the  way  of  liberty  and 
opportunity,  defenses  of  aristocratic  privilege  and  derogations  from 
democratic  right.  The  law  schools  have  been  slowly  winning  their 
way  along  the  lines  of  better  training  for  the  Bar,  but  the  progress 
is  very  slow  and  the  pressure  for  brief  and  easy  ways  to  get  a 
license  to  practice  is  continuous.    •    ♦    ♦    ♦ 

One  consequence  is  the  excess  of  lawyers  that  I  have  men- 
tioned. 

Another  consequence  is  that  the  efficiency  of  our  courts  is  re- 
duced, their  rate  of  progress  retarded,  the  expense  increased,  their 
procedure  muddled  and  involved  by  an  appreciable  proportion  of 
untrained  and  incompetent  practitioners ;  by  badly  drawn,  confused, 
obscure  papers  diffijcult  to  understand ;  by  interlocutory  proceedings 
which  never  ought  to  have  been  taken  and  proceedings  rightly 
taken  in  the  wrong  way  and  inadequately  presented;  by  vague, 
haphazard  ideas  as  to  rights  and  remedies;  by  ignorance  of 
the  principles  upon  which  our  law  of  evidence  is  based;  by  igno* 
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ranee  of  what  has  been  decided  and  what  is  open  to  argument ;  by 
waste  of  time  with  worthless  evidence  and  useless  dispute  in  the 
trial  of  causes ;  by  superfluous  motions  and  arguments  and  appeals ; 
and  by  the  correction  of  errors  caused  by  the  blunders  of  attorneys 
and  counsel.  In  many  jurisdictions  there  is  a  considerable  per- 
centage of  the  Bar  whose  practice  causes  the  courts  double  time 
and  labor  because  the  practitioner  is  not  properly  trained  to  use 
the  machinery  furnished  by  the  public  for  the  protection  of  his 
clients.  In  the  meantime  other  litigation  waits  and  the  public  pays 
the  expense. 

There  is  another  evil  arising  from  defective  education.  These 
half-trained  practitioners  have  had  .little  or  no  opportunity  to  be- 
come imbued  with  the  true  spirit  of  the  profession.  That  is  not 
the  spirit  of  mere  controversy,  of  mere  gain,  of  mere  individual 
success.  To  the  student  of  the  law,  there  comes  from  Ilortensius 
and  Cicero,  and  Malesherbes  and  De  Seze,  and  Erskine  and  Adams, 
from  all  the  glorious  history  of  the  profession  of  advocacy,  great 
traditions  and  ethical  ideals  and  lofty  conceptions  of  the  honor  and 
dignity  of  the  profession,  of  courage  and  loyalty  for  the  maintenance 
of  the  law  and  the  liberty  that  it  guards.  It  is  to  be  a  Bar  inspired 
by  these  traditions,  imbued  with  this  spirit,  not  commercialized, 
not  playing  a  sordid  game,  not  cunning  and  subtle  and  technical  or 
seeking  unfair  advantage — a  Bar  jealous  of  the  honor  of  the  pro- 
fession and  proud  of  its  high  calling  for  the  maintenance  of  justice 
— ^that  we  must  look  for  the  effective  administration  of  the  law. 

The  old  customs  under  which  the  young  law  student  was  really 
guided  and  instructed  in  the  law  office  of  the  established  practi- 
tioner, under  which  the  youth  was  impressed  by  the  example  and 
spirit  and  learning  of  his  senior,  are  rapidly  passing  away.  In  the 
greater  part  of  the  country  these  customs  no  longer  continue.  The 
law  school  has  taken  the  place  of  the  law  office,  and  the  rights  of 
the  people  of  the  United  States  to  have  an  effective  administration 
of  the  law  require  that  the  standards  of  the  best  law  schools  shall 
be  applied  to  determine  the  right  to  membership  in  the  Bar.  When 
we  compare  our  own  method  with  the  test  of  the  three  years'  pro- 
bation of  the  French  Licentiate  and  the  arduous  four  years'  train- 
ing of  the  German  Ref erendar,  we  may  realize  how  little  the  Amer- 
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ican  people  have  had  in  mind  the  protection  and  promotion  of  the 
public  interest  in  requiring  competency  at  the  Bar. 

No  one  can  help  sj^mpathizing  with  the  idea  that  every  am- 
bitious young  American  should  have  an  opportunity  to  win  fame 
and  fortune.  But  that  should  not  be  the  controlling  consideration 
here.  The  controlling  consideration  should  be  the  public  serv- 
ice, and  the  right  to  win  the  rewards  of  the  profession  should 
be  conditioned  upon  fitness  to  render  the  public  service.  No  incom- 
petent sailor  is  entitled  to  command  a  public  ship;  no  incompetent 
engineer  is  entitled  to  construct  a  public  work ;  no  untrained  lawyer 
is  entitled  to  impair  the  efficiency  of  the  great  and  costly  machinery 
which  the  people  of  the  country  provide,  not  for  the  benefit  of 
lawyers,  but  for  the  administration  of  the  law.    •    •    •    • 

The  present  condition  of  our  law  presents  very  strong  reasons 
why  lawyers  should  awake  to  a  sense  of  responsibility  for  another 
and  still  more  serious  service  which  will  require  a  Bar  made  strong 
by  the  application  of  stringent  tests  for  admission,  and  by  the  best 
work  of  the  best  law  schools  in  its  training.    •    •    •    • 

The  only  way  to  clarify  and  simplify  our  law  as  a  whole  is  to 
reach  the  lawyer  in  the  making  and  mold  his  habits  of  thought  by 
adequate  instruction  and  training;  so  that  when  he  comes  to  the 
Bar  he  will  have  learned  to  think  not  merely  in  terms  of  law,  but 
in  terms  of  jurisprudence. 


Probably  more  history  was  made  in  the  year  just  passed  than 
in  any  other  twelve-month  period  in  the  annals  of  human  achieve- 
ment. With  stupendous  events  passing  in  such  rapid  succession 
that  the  finite  mind  can  scarcely  contemplate  the  change,  with  new 
leaders  appearing  daily  on  the  horizon  of  world  affairs,  we  were 
prompted  to  take  a  retrospective  view  and  count  the  number  of 
national  figures  that  had  passed  to  that  ** undiscovered  country" 
during  1917.  Prom  that  list  we  have  culled  the  following  names 
of  especial  interest  to  our  readers.  All  of  these  men  were  lawyers 
except  Sir  William  J.  Herschel,  of  India,  discoverer  of  finger-print 
identification,  who  died  Oct.  24.  The  others  follow  chronologically: 
Wayne  McVeagh,  former  Attorney  General  of  the  United  States, 
Jan.  10 ;  6.  W.  Guthrie,  Ambassador  to  Japan,  March  8 ;  Congress- 
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man  Cyrus  A.  Snlloway,  of  New  Hampshire,  March  11;  Richard 
Olney,  former  Secretary  of  State,  April  4;  Joseph  B.  Foraker, 
former  Senator  from  Ohio^  May  10 ;  Joseph  H.  Choate,  former  Am- 
bassador to  Great  Britain,  and  dean  of  the  American  Bar,  May  14; 
Belva  A.  Lockwood,  Washington  lawyer,  and  only  woman  who  ever 
ran  for  President  of  the  United  States,  May  19;  Senator  Harry 
Lane,  of  Oregon,  May  22;  William  Henry  Harrison  Miller,  one 
time  law  partner  of  President  Benjamin  Harrison,  and  Attorney 
(General  under  the  latter 's  administration,  May  25;  Judson  C.  Cle- 
ments, Interstate  Commerce  Commissioner,  June  17;  William  H. 
Moody,  former  Associate  Justice  of  the  Supreme  Court  of  the 
United  States,  July  1;  John  W.  Kern,  Senator  from  Indiana,  Au- 
gust 17;  Don  M.  Dickinson,  former  Postmaster  General,  Oct.  15; 
Paul  O.  Husting,  United  States  Senator  from  Wisconsin,  Oct.  21; 
"Private"  John  Allen,  Confederate  veteran,  ex-Congressman  from 
Mississippi,  and  far-famed  humorist,  Oct.  30;  General  Charles  H. 
Grosvenor,  Union  veteran,  and  former  Ohio  Congressman,  Oct.  80; 
John  W.  Foster,  former  Secretary  of  State,  Nov.  15. 


The  Circuit  Judges'  Association  of  Kentucky  held  its  annual 
meeting  in  Louisville  December  27  and  28.  Judge  Charles  Kerr 
spoke  on  ''Needed  Legislation  and  Changes  of  Procedure."  Judge 
Shackelford  Miller  was  on  the  program  for  an  address,  and  Judge 
B.  J.  Bethurum  delivered  an  instructive  and  entertaining  speech 
on  the  famous  fight  between  the  Old  Court  and  the  New  Court 
parties  in  Kentucky  a  century  ago. 

Judge  Walter  P.  Lincoln  and  Judge  Bunk  Gardner  led  the 
discussion  which  took  place  in  denunciation  of  the  employment  of 
the  "third  degree"  in  large  cities,  charging  that  the  ''anti-sweat- 
ing" law  had  not  remedied  this  abuse  of  power  on  the  part  of 
some  officials. 

Officers  were  elected  for  the  ensuing  year  as  follows :  Walter 
P.  Lincoln,  president;  J.  R.  Layman,  first  vice  president;  Will  H. 
Field,  secretary-treasurer. 


The  Commonwealth  Attorneys'  Association  met  in  annual  ses- 
sion also  December  27  and  28.    J.  W.  Waugh  spoke  on  "Laws 
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Seldom  Enforced."  Governor  A.  0.  Stanley  appealed  eloquently 
for  rigid  enforcement  of  law  and  condemned  with  his  usual  vehe- 
mence the  practice  of  lynching. 

The  Commonwealth  attorneys  in  joint  session  with  the  circuit 
judges  listened  to  addresses  by  Thos.  D.  Slattery,  United  States 
District  Attorney,  on  **How  Prosecutors  Can  Help  Win  the  War,*' 
and  Colonel  6.  W.  Blain,  Judge  Advocate  at  Camp  Zachary  Tay- 
lor, on  ** Courts-Martial." 

The  following  officers  were  elected  for  1918 :    Henry  De  Haven 
Moorman,  president ;  B.  S.  Grannis,  first  vice  president ;  Jack  Fisher, 
second  vice  president;  Stephen  L.  Blaliey,  secretary-treasurer. 
— — — 0-- 

Two  prominent  Kentucky  lawyers  and  members  of  the  State 
Bar  Association  were  recent  victims  of  terrible  accidents.  Red- 
ford  C.  Cherry,  of  Bardstown,  was  killed,  as  were  his  wife  and  son, 
in  a  railroad  wreck.  Mr.  Cherry  came  originally  from  Warren 
county.  He  had  served  as  county  attorney  of  Nelson  county  and 
was  reckoned  one  of  the  strong  young  men  of  his  profession  in 
Kentucky.  Alex.  P.  Humphrey,  Jr.,  son  of  Judge  Alex.  P.  Humph- 
rey, of  Louisville,  was  killed  at  an  aeronautic  training  camp  when 
the  plane  in  which  he  was  flying  fell  several  hundred  feet.  At  a 
recent  meeting  of  the  Louisville  Bar  Association,  Judge  Henry  8. 
Barker,  former  Chief  Justice  of  the  Court  of  Appeals,  delivered  an 
eloquent  and  touching  eulogy  on  the  life  and  deeds  of  the  brave 
young  lawyer-aviator. 

0 

Judge  Frank  Daugherty,  of  Bardstown,  former ,  Commonwealth 
attorney  of  the  ** Shoe-string  District,"  and  prominent  in  the  Ken- 
tucky Bar  Association,  was  seriously  injured  in  the  same  wreck 
that  killed  Mr.  Cherry,  but  the  latest  report  from  his  bedside  is 
that  he  will  recover. 


The  annual  meeting  of  the  Louisville  Bar  Association  was  held 
December  28.  Colonel  E.  F.  Trabue,  chairman  of  the  Judicial  and 
Legislative  Committee,  made  a  forceful  appeal  to  the  members  of 
the  Louisville  bar  to  co-operate  with  the  Kentucky  State  Bar  As- 
sociation in  an  effort  to  raise  the  standard  for  admission  to  the  bar. 
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Colonel  Trabue,  who  has  served  as  chairman  of  the  State  Bar  As- 
sociation's Committee  on  Legal  Education  and  Admission  to  the 
Bar,  has  always  been  one  of  the  foremost  champions  of  higher 
standards.  The  members  of  the  Louisville  Association  will  do  all 
they  can  to  assist  the  State  Association  in  accomplishing  this  badly- 
needed  reform. 

The  Investigating  Committee  reported  some  unethical  practice 
in  bankruptcy  proceedings.  The  writing  of  letters  soliciting  this 
kind  of  employment  was  vigorously  denounced.  There  was  some 
discussion  of  the  plan  of  Judge  Landis,  of  Chicago,  in  appointing 
a  cabinet  of  lawyers  whose  duty  it  is  to  select  a  list  of  attorneys 
from  which  trustees  in  bankruptcy  must  choose  their  counsel. 

According  to  those  who  have  studied  the  matter  closely  the 
above-mentioned  evil  is  largely  attributable  to  the  ease  with  which 
too  many  men  are  admitted  to  the  bar.  They  enter  the  practice 
often  unprepared  and  with  no  appreciation  whatever  of  the  dig- 
nity of  the  profession.  They  become  "hammer  and  saw  lawyers," 
with  little  or  no  conception  of  the  spirit  of  laws,  the  ideals  of 
justice  and  the  duty  of  the  lawyers  as  officers  of  the  court. 


On  motion  of  George  R.  Smith,  a  graduate  of  the  College  of 
Law  of  the  University  of  Kentucky,  class  of  15,  the  Payette  Bar 
Association  recently  purchased  a  beautiful  service  flag  for  the 
circuit  court  room.  The  flag  contains  fifteen  stars,  one  for  each 
member  of  the  Association  who  is  either  in  a  training  camp  or 
'*over  there." 
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VOL  VI.         LEXINGTON.  KY.,  FEBRUARY,  1918.  NO.  3 


THE  CmZEN  OWNERSHIP  OF  LANDS 

By  Lyman  Chalkley.* 


^  1.  The  worth  of  ownership  of  land  consirts  in  mastery  oyer 
its  f mits  and  comforts. 

The  State  is  considered  to  have  been  the  original  owner  of  aU 
the  land;  and,  also,  to  have  conferred  ownership  upon  the  private 
person,  by  its  grant,  in  the  process  of  parcelling.  By  *' owner'*  is 
meant  one  who  has  the  mastery  over  the  fruits  and  profits,  com- 
forts and  conveniences  of  a  thing ;  one  who  is  in  the  present  exer- 
cise of  the  power  of  use  and  enjoyment  of  the  fruits  and  profits, 
comforts  and  conveniences,  and  of  dictation  of  their  future  use 
and  disposition  to  the  exclusion  of  all  others.  The  character  of  this 
mastery  will  have  a  different  aspect,  upon  consideration  of  whether 
the  thing  is  animate,  fugitive,  movable,  liable  to  loss  through  waste, 
consumption  and  decay,  on  the  one  hand ;  and  whether  it  is  per- 
manently fixed  in  position,  not  animate,  movable,  nor  liable  to  loss 
through  waste,  consumption,  and  decay,  on  the  other  hand.  In 
the  first  of  these  cases,  mastery  involves  the  power  to  determine 
the  conditions  of  existence  of  the  thing  by  physical  restraint,  and, 
also,  to  maintain  and  uphold  the  owner's  freedom  of  will  in  that 
respect,  against  all  other  powers.  In  the  second  case,  there  is  no 
call  for  the  owner's  exercising  restraint  over  the  thing.  In  either 
case,  mastery  over  a  thing  involves  the  power  of  the  master  to 
conduct  himself  in  respect  of  that  thing  according  to  the  dictates 
of  his  own  will. 

Ownership  has  no  application  to  anything  that  is  not  capable 
of  affording  fruits  and  profits,  comforts  and  conveniences  beneficial 

^ProfesBor  of  Law,  University  of  Kentucky.  . 
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to  man.  Dominion  over  all  things  was  given  to  Adam;  but  Cain 
formulated  a  special  case  by  asserting  mastery  over  another  being 
of  the  same  family  of  creatures;  the  issue  in  which  was  whether 
the  power  of  mastery  given  to  Adam  extended  to  males  of  the  same 
species;  Cain  contending 'that  Abel,  co-parcener  with  him  in  the 
blood  of  the  same  father,  was  of  no  use,  comfort  or  convenience 
to  him.  Cain  could  find  no  use  or  convenience  to  himself  in  keep- 
ing Abel,  and  despatched  him  forthwith.  He  might  fiiid  profit  in 
keeping  a  male  of  a  different  species,  but  none  in  keeping  a  male 
of  his  own.  Cain  lost  his  case;  but  the  judgment  established  and 
illuminated  the  principle.  The  owner  keeps  the  milch  cow  confined 
in  a  stall  for  her  own  life  for  the  sake  of  the  milk  she  gives,  and 
when  she  ceases  to  give  milk,  she  is  led  to  the  slaughter.  The  boy 
keeps  the  squirrel  in  a  cage  for  the  diversion  he  affords.  The  miser 
keeps  his  gold  for  fear  of  its  wings. 

But  land  does  not  wander  around  and  stray  away,  nor  is  it 
consumed;  therefore,  the  owner  is  not  a  keeper.  His  mastery  is 
asserted  by  holding  it,  not  against  any  inherent  propensity  or  dis- 
position of  its  own,  but  against  the  exercise  of  dominion  by  another ; 
by  maintaining  and  defending  his  occupancy  against  all  comers. 

The  mastery  of  the  landowner,  then,  as  distinguished  from  the 
mastery  of  the  owner  of  other  things  is  that  he  ** holds."  Whether 
the  thing  be  such  as  will  stray,  or  be  consumed  and  lost ;  or  will  en- 
dure in  time  and  remain  in  place  without  keeping,  the  essential 
consideration  is  always  the  fruits  and  profit,  the  comforts  and  con> 
veniences  to  man.  The  worth  of  ownership  is  the  worth  of  the  usu- 
fruct. Each  is  the  measure  of  the  other.  Mastery  over  the  usu- 
fruct is  ownership.  The  power  of  holding  will  naturally  involve 
the  power  of  taking  the  usufruct;  and  the  power  of  taking  the 
usufruct  will  naturally  involve  the  power  of  holding.  Holding  is 
a  means  only  of  securing  the  fruits. 

Under  the  simple  conditions  of  primitive  life,  the  owner  will 
both  hold,  and  take  the  usufruct.  Whoever  takes  the  usufruct  must, 
also,  hold,  or  he  will  lose  the  benefits  which  constitute  the  only 
worth.  If  the  holding  is  performed  by  the  State,  that  is,  by  or- 
ganized society,  ownership  is  reduced  from  mastery  under  the  au- 
thority of  God  to  power  over  the  fruits  and  profits,  comforts  and 
conveniences,  under  the  authority  of  the  State. 

^  2.  Possession  is  the  state  of  holding  undor  the  authority  of 
organized  power. 

It  would  be  impossible  that  a  man  could  acquire  and  exercise 
ownership  or  mastery  over  a  thing  without  (1)  subjecting  it  to  his 
own  will  by  physical  restraint,,  and  (2)  occupying  or  encompassing 
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it  with  his  own  power;  in  other  words,  without  taking  it  into  his 
actual  possession.  Without  the  possession  he  could  not  *'hold  it.*' 
Under  primitive  conditions  there  would  be  no  ownership  without 
occupation.  In  raw  nature,  where  there  is  no  association  of  indi- 
viduals for  mutual  protection  and  support,  a  man  cannot  occupy 
in  person  any  greater  extent  of  land  than  he  can  cover  with  his 
body  and  reach  with  his  limbs  and  weapons;  his  occupation  will 
be  co-extensive  with  his  p>ossession,  or  power  over  it.  He  will 
"possess"  what  he  ** occupies"  and  holds  by  the  might  of  his  own 
strong,  right  arm.  His  possession  will  be  limited  to  the  extent  of 
his  occupation.  Without  the  support  of  a  suite  or  company  of 
retainers,  a  man  can  possess  only  so  much  land  as  he  can  hold; 
that  is,  maintain  his  will  over  it.  Without  greater  force  than  his 
individual  physical  power  to  back  his  personal  prowess,  no  man 
should  expect  to  hold  any  land  for  long  secure  against  intrusion  by 
others.  Thus  he  will  possess  what  he  can  hold  by  the  combined 
force  of  himself  and  his  aids ;  a  conception  which  was  apparent  to 
Wordsworth  uj>on  his  contemplation  of  Rob  Roy's  grave.  But  with 
the  aid  of  the  union  of  the  elements  of  force  and  power  contributed 
by  the  members  of  his  family,  then  of  his  tribe,  then  of  an  aggre- 
gation of  people  united  into  a  political  society  or  state,  he  can 
**hold"  and  also  ** possess"  as  much  land  as  his  society  will  under- 
take to  maintain  him  in.  For  the  peace  of  the  society,  he  will  be 
allowed  to  use  his  own  strong  right  arm  only  in  case  of  immediate 
peril;  the  State  is  the  author  of  force  and  exerts  as  much  as  is 
required  in  all  other  cases. 

Possession  is  thus  a  complex  conception  requiring  very  careful 
consideration  of  its  terms.  It  is  much  wider  than  ** occupancy." 
It  denotes  occupancy  accomplished  through  power,  not  through  per- 
sonal presence ;  the  range  of  exercise  of  power  by  the  possessor  will 
be  much  greater  than  that  of  his  natural  body.  And  the  possessor 
may  possess  land,  and  yet  another  occupy  it  by  his  authority.  It 
does  not  denote  the  act  of  bringing  the  thing  into  subjection  to  his 
will  and  under  the  shadow  of  his  shield.  That  we  describe  by  va- 
rious phrases:  **take  possession  of,"  **make  himself  master  of," 
** possess  himself  of";  nor  is  it  a  quality,  but  only  an  attribute  of 
ownership.  It  is  a  conception  created  by  the  law,  and  exists  only 
in  contemplation.  It  denotes  always  power,  instead  of  the  personal 
presence  of  the  occupant.  It  carries  the  idea  of  extension  of  the 
atmosphere  of  the  personal  presence  as  far  as  his  power  will 
reach.  It  denotes  the  state  or  condition  of  any  one,  who  having 
grasped  or  encompassed  the  thing,  continues,  through  the  exercise 
of  power,  to  maintain  his  hold  on  it.  Possession  extends  to  all  that 
is  owned,  not  alone  to  what  is  occupied. 

The  children's  song  relates  that  "the  jay-bird  crept  in  the 
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wood-pecker's  hole  and  he  couldn't  get  him  out  to  save  his  soul.'' 
The  jay-bird  seized  the  space,  occupied  it  with  his  own  presence, 
and  kept  the  wood-pecker  in  a  state  of  being  out;  that  is,  he  took 
possession.  That  single  performance  involved  three  separate  acts, 
(1)  causing  the  hole  to  rest  under  his  mastery  and  power;  (2) 
causing  the  hole  to  be  filled  with  his  own  body  as  a  permanent 
condition  of  the  hole;  (3)  causing  the  wood-pecker  to  remain  out, 
as  a  permanent  condition  of  the  wood-pecker.  These  are  respective- 
ly, (1)  Entry,  (2)  Occupation,  (3)  Holding. 

Until  actual  entry  upon  it,  a  man  cannot  ''possess"  land  ac- 
cording to  any  primary  conceptions;  in  order  to  possess  the  land, 
he  must  be  in  a  situation  to  hold  it  physically;  he  is  not  in  such  a 
position  unless  he  stands  within  its  boundaries  and  up>on  its  sur- 
face. The  act  of  a  man  in  placing  himself  in  that  situation  is 
called  ''entry."  There  can,  of  course,  be  no  "occupation"  without 
entry.  But  after  entry  has  been  made  and  ownership  established, 
then,  by  the  owner's  voluntary  act,  possession  may  be  delivered  to 
another,  and  yet  the  owner  remain  owner,  by  reason  of  two  primary 
rights,  which  will  remain  to  him:  (1)  That  he  may  re-enter  and 
re-possess  himself  if  the  other  break  any  condition  or  term  of  the 
agreement  between  them;  and  (2)  That  the  possession  will  not  be- 
come vacant  by  the  death  of  the  tenant,  but  will  "revert"  to  the 
owner  of  its  own  virtue  and  character.  The  one  to  whom  he  deliv- 
ers the  possession  may  or  may  not  "occupy"  the  land;  whoever 
has  the  possession  may  install  another  under  him  in  the  "occupan- 
cy" without  delivering  to  him  the  possession.  We  speak  of  the 
lawful  presence  of  a  man  on  land  for  a  fixed  period  of  time  as 
possession ;  but  it  is  not  possession  in  the  primary  or  correct  sense. 

Thus  it  will  be  seen  that  one  may  be  the  "owner"  and  yet 
neither  possess  nor  "occupy";  one  may  occupy  without  possessing 
or  owning.  The  owner  may  have  a  dominion,  and  the  possessor  a 
dominion.  As  possession  exists  only  in  consequence  of  some  owner- 
ship, one  who  possesses  must  posses  under  either  his  own  or  anoth- 
er's ownership.  Possession  must  be  by  some  authority  ordained  by 
law;  ownership  is  of  the  eternal  course  of  things.  Occupancy  is 
of  the  will  of  the  occupant;  possession  is  of  the  fiat  of  organized 
power. 

The  immediate  control  of  the  land  follows  the  possession  and 
not  ownership.  The  owner  may  be  the  owner,  because  he  has  the 
right  of  re-entry,  the  right  of  reverter,  and  the  right  of  dictation  of 
future  disposition;  and  yet  not  have  the  immediate  possession  and 
"hold"  because  he  has  parted  with  the  possession.  After  he  has 
conferred  the  physical  land  upon  another,  in  the  nature  of  things 
there  may  remain  to  him  the  ownership,  but  in  the  form  of  rights 
against  the  possessor.     It  is  not  inconceivable,  because  it  is  uni- 
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versally  practiced,  that  he  may  even  part  with  both  the  possession 
and  ownership,  and  yet  have  remaining  to  him  a  right  of  re-entry 
and  a  possibility  of  reverter.  In  any  of  these  cases  there  may  still 
remain  to  him  the  power  and  duty  of  regulating  and  protecting 
the  mode  and  manner  of  user  of  the  land.  Thus,  the  American  state 
exercises  the  power  of  police,  not  over  the  land,  but  in  regulation 
of  the  possession.  The  State  has  parted  with  both  the  possession 
and  ownership. 

§  3.  The  organized  power  of  the  State  may  extend  the  own- 
ership by  descent,  but  not  the  possession. 

As  an  original  conception,  the  ownership  will  endure  in  time  as 
long  as  the  owner  can  hold  the  occupancy  by  force;  the  farthest 
extent  of  which  will  be  his  own  life.  XJnless  there  is  some  organized 
power  which  survives  him  and  continues  his  ownership,  it  will 
lapse,  and  the  land  be  open  to  another  occupant.  If  there  is  such 
a  power,  the  ownership  may  be  continued  under  its  authority;  but 
both  ownership  and  possession  can  exist  only  as  an  investment  of 
some  person.  It  follows  that  both  ownership  and  possession  are 
conceptions  dependent  upon  organized  power;  ownership  enduring 
as  long  as  the  power  prescribes,  and  possession  for  the  life  of  the 
possessor.  There  cannot  be  but  one  ownership,  but  it  will  endure 
through  a  succession  of  lives,  one  after  the  other.  There  cannot 
be  but  one  possession,  and  it  will  cease  upon  the  death  of  the  pos- 
sessor. The  next  possessor  must  receive  the  possession  by  a  new 
investiture.  The  conception,  ''possession,*'  exists  only  as  the  gift 
of  a  superior  power,  and  possession  is  always  necessarily  under 
that  power. 

The  power  which  supports  and  maintains  the  possession  will 
naturally  provide  a  rule  to  determine  the  person  in  whom  the  own- 
ership shall  be  vested  after  the  death  of  the  person  who  last  died 
owner.  While  the  possession  resides  with  the  ownership,  yet,  as  has 
been  seen,  the  owner  may  let  the  possession  out  for  a  time  to  an- 
other. If  that  other  should  die  during  the  lifetime  of  the  owner 
who  let  him  the  possession,  the  possession  will  revert  to  the  latter, 
who  has  never  ceased  to  be  owner.  If  the  owner  should  die  while 
the  i>ossession  is  out,  then  the  possessor  would  have,  immediately, 
an  absolute  possession  equivalent  to  ownership  unless  the  ownership 
traveled  along  a  clearly  marked  line  of  succession  of  persons  with- 
out a  new  investiture  with  each  successor.  This  quality  of  owner- 
ship of  land  is  found  among  all  peoples  as  practically  a  primary 
notion.  Naturally  the  persons  who  will  succeed  to  the  ownership 
will  be  the  members  of  the  household  of  the  owner  who  are  about 
him  at  the  time  of  his  death.    The  earliest  practice  did  not  confine 
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the  succession  to  blood  kin  of  the  owner,  but  extended  to  the  mem- 
bers of  the  group.  **And  Abraham  said,  Lord  God,  what  wilt  thou 
give  me,  seeing  I  go  childless,  and  the  steward  of  my  house  is  this 
Eliezer  of  Damascus  T  And  Abraham  said,  Behold,  to  me  thou  hast 
given  no  seed ;  and  lo,  one  born  in  my  house  is  my  heir.  And,  behold, 
the  word  of  the  Lord  came  unto  him,  saying:  This  shall  not  be 
thine  heir;  but  he  that  shall  come  forth  out  of  thine  own  bowels 
shall  be  thine  heir."  Through  the  operation  of  this  principle,  the 
ownership  will  not  lapse  or  suffer  interruption  as  long^as  there  is 
a  person  designated  heir  to  succeed. 

^  4.  The  inheritance  has  the  four  attributes,  (1)  Bmt,  (2) 
Be-entry,  (3)  Reverter,  (4)  Descent. 

That  quality  of  ownership  in  accordance  with  which  it  does 
not  cease  upon  the  death  of  a  particular  owner,  but  continues 
through  an  indefinite  succession  of  persons  is  called  The  Liherit- 
ance.  When  the  owner  lets  out  the  possession  for  a  time  there  re- 
mains to  him,  as  has  been  seen,  a  residue  of  complete  ownership, 
which  residue  consists  of  four  particulars,  (1)  the  right  to  receive 
the  service  or  render  or  return  to  be  made  by  the  possessor;  (2) 
the  right  to  re-enter  for  a  breach  of  condition  by  the  possessor; 
(3)  that  upon  the  completion  of  the  period  of  time  designated  for 
the  endurance  of  the  possession,  it  will  revert  to  the  owner;  (4)  that 
upon  the  death  of  the  owner,  the  ownership  will  descend  to  his 
heir.  These  four  characteristics  of  ownership  are  called  (1)  The 
Service  or  Rent;  (2)  Right  of  Re-entry;  (3)  Reverter;  (5)  Descent. 

It  is  to  be  carefully  noted  that  the  heir  receives  his  predeces- 
sor's ownership,  not  a  new  ownership.  The  heir's  ownership  is  the 
extension  of  that  of  the  ancestor.  The  heir  will  have  the  same 
identical  right ;  that  is,  he  will  have  the  rent,  the  right  of  re-entry, 
the  reverter  and  the  inheritance;  he  will  have  the  right  to  receive 
the  rent,  and  the  power  to  re-enter  where  his  ancestor  could  have 
re-entered ;  there  will  be  a  reverter  to  him  where  there  would  have 
been  a  reverter  to  the  ancestor,  and  there  will  be  a  descent  to  his 
heirs,  being  heirs  of  his  ancestor. 

Possession  for  a  time  may  be  severed  from  the  ownership;  of 
the  residue  of  the  ownership,  called  the  Reversion,  the  rent,  the 
right  of  re-entry  and  the  reverter  will  be  incidents  of  the  inherit- 
ance ;  that  is,  they  will  run  with  the  inheritance  and  appertain  to  the 
owner  of  the  inheritance.  When  the  owner  has  let  the  possession 
for  a  time  to  one,  he  may  also  dispose  of  the  inheritance  to  another. 
When  this  is  done,  the  owner  divests  himself  of  his  entire  ownership 
and  nothing  remains  to  him.  The  possession  carries  the  physical 
occupancy  and  holding,  and  the  usufruct ;  the  inheritance  carries  the 
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rent,  the  reverter,  and  the  determination  of  the  course  of  descent 
and  the  right  to  re-enter.  He  cannot  sell  his  land  and  have  it,  too. 
There  seems  to  be  no  good  reason,  in  the  nature  of  things,  why  the 
owner  may  not  dispose  of  the  inheritance  and  retain  the  possession. 
Which  will,  of  course,  be  limited  to  his  lifetime. 

^  5.  In  America^  citizen  or  alodial  ownership  has  been  sub- 
stituted  for  feudal  holding. 

From  what  has  been  said  in  the  preceding  paragraphs,  it  will 
be  apparent  that  there  may  be  two  dominions  over  the  same  piece 
of  land  at  the  same  time:  (1)  the  dominion  of  ownership,  and  (2) 
the  dominion  of  possession  or  usufruct.  The  first  harks  back  to 
Qod  as  its  author  and  warrantor ;  the  author  of  the  second  is  the  organ- 
ized power  of  the  State.  These  have  received  the  names  of  Dominium 
Directiun,  and  Dominium  Utile,  They  may  be  called  General  Own- 
ership and  Possessory  Ownership.  Coke  says:  **The  estate  of 
the  king  is  direct  ownership  of  which  God  alone  is  the  author.'' 
Dominium  Directum  is  defined  in  a  modern  dictionary  as  **the  own- 
ership left  in  the  superior  lord  as  distinguished  from  the  dominium 
utile,  the  possessory  right  granted  to  the  vassal.''  Possessory  own- 
ership is  secondary  and  subordinate  to  general  ownership.  There 
will  be  necessarily  some  relation  resulting  between  the  general 
owner  and  the  possessory  owner.  As  the  inheritance  is  a  constant 
factor  in  all  cases,  together  with  its  incidents,  re-entry  and  re- 
verter, the  relation  in  a  particular  case  will  necessarily  involve  the 
return,  render  or  rent,  and  such  other  services  and  terms  of 
holding  under  authority  of  the  general  owner  as  may  be  agreed 
between  the  parties.  In  usage  and  practice  in  the  past,  the  terms 
and  services  of  holding  have  fallen  into  two  classes:  (1)  fealty, 
or  personal  allegiance  to  the  general  owner,  in  all  that  concerns  his 
welfare  and  maintenance;  together  with  the  render  of  some  form 
of  valuable  service;  (2)  the  render  of  some  form  of  valuable  ser- 
vice, alone.  Which  of  these  modes  will  apply  in  a  particular  case 
will  depend  upon  the  special  theory  of  holding  in  force  in  the 
particular  jurisdiction.  In  the  American  States  three  special  the- 
ories and  practices  of  holding  must  be  considered  in  order  to  de- 
termine the  nature  of  the  theory  obtaining  in  the  particular  state. 
The  first  of  these  is  the  feudal  practice  in  its  original  and  simple 
form;  the  second  is  the  common  law  practice  and  custom  evolved 
out  of  the  feudal,  and  in  use  at  the  time  of  the  Revolution;  the 
third  is  the  alodial  theory  introduced  into  practice  in  all  the 
States  since  the  Revolution.  These  three  are  so  involved  and  inter- 
mingled in  legal  thought,  expression  and  terminology,  that  it  is 
impossible  to  say  that  there  is  any  determinate,  settled  practice 
anywhere.    But  the  student  is  to  be  advised  that  the  courts  have 
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gotten,  in  the  main,  very  far  away,  indeed,  from  the  overwhelming 
influence  of  feudal  principles  which  characterized  the  earliest  Amer- 
ican decisions.  The  early  view  is  authoritatively  expressed  by 
Justice  Sharswood  in  these  words:  "The  principles  of  the  feudal 
system,  in  truth,  underlie  all  the  doctrines  of  the  common  law  in 
regard  to  real  estate,  and  wherever  that  law  is  recognized,  recourse 
must  be  had  to  feudal  principles  to  understand  and  carry  out  the 
common  law."  In  Lyle  vs.  Richards,  9  S.  &  R.  333,  Chief  Justice 
Tilghman  said:  ''The  principles  of  the  feudal  system  are  so  inter- 
woven with  our  jurisprudence  that  there  is  no  removing  them  with- 
out destroying  the  whole  texture."  In  McCall  vs.  Neeley,  3  Watts 
71,  Chief  Justice  Gibson  said:  ''Yet  feudal  tenures  may  be  said 
to  exist  among  us  in  their  consequences,  and  the  qualities  which 
they  originally  imparted  to  estates;  as  for  instance,  in  precluding 
every  limitation  founded  upon  an  abeyance  of  a  fee."  These  cita- 
tions show  the  bias  of  the  early  judicial  mind  towards  adhering 
to  feudal  principles.  It  may  be  safely  said  that  at  present  the 
current  of  opinion  is  strong  against  the  feudal  doctrines  in  the 
courts;  that  many  of  them  have  been  abrogated  or  modified  by 
statute,  and  that  the  present  establishment  is  almost  purely  alo- 
dial, both  i4  principle  and  in  practice. 

<^  6.  The  feudal  lord  paramount  exercised  the  function  of 
administration,  and  owned  a  very  valuable  franchise. 

Although  the  feudal  doctrines  have  lost  their  force  as  binding 
principles,  both  in  England  and  America,  yet,  in  the  matter  of 
the  general  and  possessory  forms  of  ownership,  and  their  numer- 
ous variations,  those  same  doctrines  and  practices  are  the  standards 
and  furnish  the  analogies  by  which  the  sufficiency  and  validity  of 
a  particular  interest  in  land  are  to  be  tested ;  and  it  is  impossible 
to  come  to  a  reliable  conclusion  as  to  any  matter  respecting  estates 
in  land  without  running  down  the  doctrine  from  the  feudal  system 
and  through  the  common  law,  as  well  as  through  the  American 
decisions  and  statutes. 

Under  the  feudal  theory  and  practice,  rights  of  enjoyment 
over  a  particular  parcel  of  land  were  to  be  traced  through  the  fol- 
lowing succession  of  relationships.  The  king  was  the  sole  "owner," 
his  was  the  dominium  directum;  it  would  never  pass  out  of  his 
sovereign  prerogative.  He  conferred  the  "possession"  upon  the 
faiight  with  very  large  and  intricate,  almost  unlimited,  powers  of 
dealing  with  it.  By  way  of  return  for  the  privileges  and  immu- 
nities, conferred  upon  him,  the  knight  undertook  fealty  to  the 
king,  and  the  performance  of  acts  of  valuable  service  in  his  sup- 
port and  maintenance.    Among  the  powers  over  the  land  conferred 


Digitized  by 


Google 


The  Citizen  Ownership  of  Land  161 

ui>on  him  was  that  of  ''holding"  the  land  under  the  warrant  and 
authority  of  the  king;  and  also  that  of  investing  others  with  the 
I>ossession,  to  hold  under  his  warrant  and  authority,  in  a  rela- 
tion of  dependence  and  inferiority,  similar  to  that  between  the 
knight  and  the  king.  This  investiture  of  inferiors  took  three  forms  : 
(1)  When  the  knight  transferred  the  possession  of  the  whole  of  his 
feud  together  with  the  identical  privileges  and  immunities  which 
he  enjoyed.  This  he  could  do  only  with  the  consent  of  the  king, 
and  was  in  all  respects  an  assignment.  (2)  When  he  transferred  the 
possession  of  the  whole  of  his  feud,  but  with  different  privileges 
and  immunities.  This  he  was  allowed  to  do,  since  such  an  interest 
would  be  less  than  what  he  enjoyed;  and  consequently  his  trans- 
feree would  hold  under  his  warrant  and  authority  and  not  be  sub- 
stituted in  his  place.  (3)  (a.)  When  he  transferred  part  of  his  feud 
with  the  entire  sum  of  privileges  and  immunities,  as  applied  to  that 
part.  This  he  might  do  since  the  transferee  would  hold  of  him 
and  not  be  substituted  in  his  place,  (b)  When  he  transferred  part 
of  his  feud,  but  with  different  privileges  and  immunities.  This  he 
might  do,  since  his  transferee's  interest  would  be  inferior  to  his, 
and  the  transferee  would  hold  of  him  and  not  be  substituted 
in  his  place.  As  the  knight  was  a  soldier,  and  his  only  capacity  as 
well  as  duty  was  to  perform  military  service,  it  is  readily  seen 
that  what  the  king  conferred  upon  him  was  the  very  valuable  fran- 
chise of  dealing  with  the  land  in  a  way  to  support  himself,  and  to 
enable  him  to  furnish  his  quota  of  soldiers  upon  the  call  of  the 
king.  Thus,  on  the  one  hand,  the  king  secured  a  military  retainer, 
who  would  also  incidentally  furnish  pecuniary  assistance  upon 
occasion;  and  the  knight  secured  a  very  valuable  franchise,  to- 
gether with  social  and  political  privileges  and  immunities  gen- 
erally considered  to  be  of  still  greater  value.  The  person  upon 
whom  the  knight  conferred  the  possession  to  **hold  of"  him 
was  called  ''vassal."  The  knight's  feudal  designation  was  Lord 
Paramount.  Li  many  instances  in  the  American  Colonies  he  was 
called  Lord  Proprietor.  He  did  not  sell  his  lands,  but  farmed  them 
out;  he  remained  always  proprietor. 

After  the  investiture  of  the  knight  by  the  king,  the  relation 
resulted  consisting  of  (1)  fealty  to  the  person  of  the  king;  (2)  the 
king's  right  to  receive  the  render  and  service  agreed  upon;  (3)  the 
king's  sovereign  power  to  re-enter  for  condition  broken;  and  (4) 
the  reverter  of  the  possession  to  the  king,  if  the  descent  from  the 
knight  should  become  extinct.  If  the  king  re-entered  for  condition 
broken,  or  there  was  a  reverter  to  him  because  of  failure  of  heirs, 
all  grants  made  by  the  knight  determined,  and  the  king  received 
the  land  back  without  any  incumbrances.  On  the  other  hand,  the 
knight  *'held  of "  the  king,  by  which  is  meant  that  he  "held"  by 
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the  warrant  and  authority  **of''  the  king;  that  is,  he  was  author- 
ized to  Youeh  and  eall  upon  the  king  as  his  friend  and  powerful 
patron. 

It  is  to  be  noted  with  considerable  emphasis  that  the  knight 
might  create  and  confer  upon  his  vassal  both  the  possession  and 
the  inheritance,  but  for  a  limited  duration  in  time  only,  or  upon 
a  condition.  In  both  these  cases,  notwithstanding  he  had  parted 
with  the  inheritance,  the  knight  still  enjoyed  an  '* interest''  or 
** estate"  in  the  land;  for  he  was  still  entitled  to  the  privileges  and 
immunities  of  a  landholder;  he  had  still  the  right  to  receive  the 
valuable  services  from  his  vassal ;  he  had  the  reverter  and  right  of 
re-entry;  and  he  had,  further,  the  right  to  receive  the  land  back 
upon  the  extinction  of  the  vassal's  descent,  by  escheat.  Thus,  the 
knight  had  an  interest  or  estate  in  the  land  which  arose  out  of  his 
relation  as  landholder  under  the  king,  but  did  not  inhere  in  the  land 
itself.  His  was  a  separate  and  independent  interest;  was  an  in- 
dependent species  of  real  property,  and  descended  to  his  heirs, 
just  as  the  right  of  possession  and  the  usufruct  descended  to  the  vas- 
sal's heirs,  if  his  interest  was  one  of  inheritance. 

<^  7.  The  vassal's  was  a  particular  interest,  carved  out  of  the 
general  interest  of  the  lord  paramount. 

When  the  knight  conferred  the  possession  and  usufruct  upon 
the  vassal,  the  relation  resulting  between  these  two  was  essentially 
the  same  as  that  between  the  king  and  the  knight,  with  some  ex- 
ceptions to  be  very  carefully  noted.  The  holding  conferred  upon 
the  knight  was  absolute;  that  is,  it  endured  in  time  as  long  as  the 
knight  had  heirs  and  it  was  free  from  conditions,  except  fealty 
and  service.  In  legal  contemplation,  no  man  can  die  without  heirs, 
and  consequently,  it  was  considered  that  the  knight's  '* interest" 
would  endure  in  time  forever.  But  when  the  knight  conferred  the 
possession  and  an  interest  on  the  vassal,  the  gift  might  be  either 
for  a  modified  inheritance,  or  for  a  period  of  time  measured  by  the 
life  of  a  human  being  in  existence  at  the  time  of  the  gift ;  it  could 
not  be  for  any  form  of  descent  other  than  that  prescribed  in  the 
canons  of  descent ;  and  it  could  not  be  measured  to  determine  upon 
the  happening  of  an  event  the  time  of  whose  occurrence  was  known 
or  could  be  ascertained.  It  was  necessary  that  the  ''interest"  con- 
ferred upon  the  vassal  should  be  less  than  that  invested  in  the 
knight ;  since  the  scheme  of  military  and  political  organization  re- 
quired that  there  should  be  a  relation  of  fealty  and  service  existing 
between  the  knight  and  his  vassal,  in  all  respects  similar  in  effect 
to  that  between  the  knight  and  the  king.  Any  such  limited  in- 
terest, less  than  the  knight's  interest,  was  known,  and  is  still 
known,  as  a  ** particular"  interest;  as  being  a  part  or  bit  carved 
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out  of  the  whole  and  entire  interest  of  the  knight.  If  this  **  par- 
ticular'* interest  was  one  which  was  without  the  inheritance  qual- 
ity, then,  during  its  continuance,  the  knight  had  a  vested  "interest" 
in  the  land,  which  was  and  still  is  called  **the  Reversion.''  This 
reversion  would  pass  down  the  line  of  the  knight's  descendants  by- 
inheritance  ;  and  it  could  be  assigned  by  the  knight  to  another.  The 
assignment  of  the  reversion  carried  with  it  the  ''inheritance." 

The  vassal  might  or  might  not  occupy  the  land  in  person ;  if  he 
did  not,  he  could  assign  his  interest ;  or  he  could  let  the  land  to  an- 
other for  that  other's  lifetime;  or  he  could  let  it  to  another  for  a 
definite  period  of  time.  The  last  resulted  in  a  relationship  based 
upon  contract  or  servility,  which  were  relations  inconsistent  with 
the  relation  of  landholder;  wherefore  there  was  no  transfer  of  the 
possession  to  the  contract  or  slave  tenant,  and  it  remained,  accord- 
i^igiy*  with  the  vassal.  Consequently,  these  last  interests  did  not 
constitute  real  property,  but  were  only  personal  property  and  are 
such  today. 

Thus  there  were  always  three  and  generally  four  persons  hav- 
ing at  the  same  time,  each  a  separate  and  distinct  interest  in  the 
same  identical  piece  of  land  or  feud.  Each  of  these  several  inter- 
ests was  called,  and  is  still  called,  an  ''estate."  The  king's  estate 
was  that  of  "direct  ownership,"  and  it  never  passed  out  of  his  pre- 
rogative as  sovereign  lord.  Although  the  office  and  prerogative 
of  king  never  ceases,  yet  the  person  will  die ;  and  the  fealty  which 
the  knight  swore  was  personal  to  the  individual  then  king.  Upon 
the  succession  of  a  new  king,  the  knight  must  swear  allegiance 
anew;  and  upon  his  rendering  fealty  to  the  new  person,  the  knight's 
original  interest  continued.  The  benefits  which  the  king  received 
were  fealty  and  service;  the  reverter  and  re-entry;  and  patronage. 
The  knight  was  entitled  to  the  privileges  and  immunities  of  his 
caste ;  and  other  valuable  returns  and  rights  which  have  been  fully 
set  out  above.  Neither  the  king  nor  the  knight  had  the  possession ; 
that  was  with  the  vassal;  who,  in  turn,  had  the  privileges  and  im- 
munities of  his  caste,  and  other  privileges  and  powers  similar  to 
those  of  the  knight.  If  the  vassal  did  not  occupy  the  land  in  per- 
son, he  let  it  to  the  occupancy  of  another  who  was  his  contract  or 
servile  tenant,  one  who  had  no  interest  in  the  land,  whatever,  but 
only  a  personal  right  against  the  vassal  arising  out  of  contract  or 
servility. 
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^  8.  The  feudal  system  was  a  compaotly  articulated  economio, 
political,  and  social  organism,  whose  vital  spirit  was  the  king's  pre- 
rogative  ownership  of  the  source  of  supply  of  the  necessaries  of 
life. 

The  feudal  system  had  as  its  object  the  building  and  con- 
serving of  a  political  and  social  organization  in  support  of  the 
king's  prerogative  as  sovereign  lord  by  rendering  every  person 
either  mediately  or  immediately  dependent  upon  him  through 
economic  control.  This  was  accomplished  by  treating  land  as  the 
ultimate  source  of  sustenance,  and  assigning  to  each  man  a  place, 
condition,  status,  or  estate,  which  was  both  political  and  social  and 
varied  with  the  character  of  his  relation  to  some  part  of  the  public 
domain  of  land.  By  this  scheme  of  organization  the  only  persons 
who  were  citizens  and  had  any  degree  of  political  liberty  were 
those  who  had  an  interest  of  present  or  future  enjoyment  of  the 
possession  of  a  parcel  of  land,  or  feud.  These  were  knitted  to- 
gether into  a  compact  organization,  the  bond  being  the  support  of 
the  king.  Fealty  to  the  person  of  the  king  was  essential  to  political 
and  civil  liberty.  The  spirit  of  the  organization  was  allegiance  to 
the  same  individual;  there  was  no  conception  of  the  common  wel- 
fare as  established  in  America.  The  common  welfare  was  embodied, 
it  began  and  ended  in  the  welfare  of  the  king.  This  organization 
was  Sie  political  society  which  constituted  the  State;  but  the  con- 
ception of  a  State  was  a  far  different  idea  then  from  what  it  is  now. 
Under  that  system  the  entire  source  of  sustenance  was  pooled  and 
divided  into  holdings.  The  franchise  of  administering  these  hold- 
ings was  conferred  upon  individuals,  to  each  a  holding.  These  in- 
dividuals formed  a  very  powerful  caste  or  class.  In  general,  the 
terms  of  holding  were  the  same,  except  that  the  services  to  be  ren- 
dered varied.  These  had  the  common  character  that  they  were 
military.  These  feud  holders  were  in  immediate  relation  with  the 
king,  but  in  no  immediate  relation  with  each  other.  There  was  no 
bond  that  bound  them  together,  except  that  they  were  severally 
bound  to  support  the  king.  They  enjoyed,  however,  certain  social 
and  political  privileges  and  immunities,  participation  in  which 
raised  something  of  an  obligation  to  support  the  order  against  all 
who  were  not  members  of  the  caste.  Each  of  these  immediate  sup- 
porters of  the  king  administered  his  parcel  or  feud  independently 
of  the  others,  but  so  as  that  he  collected  under  him  and  bound  to  his 
person  by  fealty  a  body  of  supporters  who  were  in  immediate  re- 
lation with  himself  and  thus,  mediately,  with  the  king.  The  body 
of  the  supporters  of  the  same  lord  were  bound  to  each  other  only 
mediately ;  that  is,  through  their  lord.  The  whole  body  of  the  sup- 
I>orters  of  the  lords,  being  two  degrees  removed  from  the  king, 
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formed,  also,  a  caste  or  class  having  certain  social  and  political 
privileges  and  immunities,  community  of  interest  in  which  bound 
them  together  in  some  fashion.  Thus  the  scheme  was  to  build 
up  a  compact  organization  the  members  of  which  were  divided 
into  classes  of  graded  superiority  and  inferiority  and  knitted  to- 
gether by  the  common  bond  of  economic  dependence  upon  the  king, 
who  had  a  monopoly  of  the  land.  Every  man  was  inferior  and  de- 
pendent upon  a  superior  politically,  socially  and  economically.  The 
bond  between  the  superior  and  inferior  was  that  of  fealty  and 
service  by  the  inferior  in  return  for  the  possession  of  the  superior's 
land. 

^  9.  Free  dtizenahip  and  citizen  ownership  have  taken  the 
place  of  the  articulated  organism  built  upon  prerogative. 

As  a  scientific  establishment,  the  feudal  system  was  perfect, 
and  it  suffered  the  fate  of  all  perfection,  disintegration.  No  sooner 
was  it  inaugurated  than  it  became  the  object  of  attack  from  all 
sides ;  the  subtlety  and  finesse  of  the  Norman  ecclesiastic  and  law- 
yer; the  political  and  social  intrigue  and  jealousy  of  the  lords,  strug- 
gling to  preserve  their  wealth  and  political  control ;  but  above  all, 
though  not  so  obtrusive,  the  innate  sense  and  spirit  of  liberty  which 
characterized  the  substrata,  who  were  eternally  pushing  upwards 
with  all  the  silent  force  and  increasing  surge  of  the  growing  oak, 
or  of  the  Messianic  Hope.  Out  of  it  all,  through  five  hundred 
years,  was  evolved  the  structure  of  the  common  law  which  was 
brought  to  America  by  the  colonists.  During  the  two  hundred 
and  seventy  years  of  the  English  colonies,  a  new  shoot  was  put  out 
from  the  old  stock,  which,  seven  hundred  years  after  the  im- 
X)osition  of  the  original  stem,  became  itself  the  organism  of  the 
alodial  system  of  land  holding  of  the  American  States.  At  the 
time  of  the  Revolution,  little  remained  of  the  feudal  establishment 
except  an  extremely  complicated  system  of  *' Estates.''  Some  re- 
mains of  the  privileges  and  immunities  of  the  castes  obtained  in  the 
colonial  days,  and  to  some  extent  in  the  States  after  the  Rev- 
olution. It  may  be  that  in  some  sections  at  the  present  time,  only 
* 'free-holders "  may  serve  as  grand  jurors,  and  justices  of  the 
county  court.  But  the  social  and  political  privileges  which  were 
features  of  the  ownership  of  a  freeholder  have  passed  away  in  all 
other  particulars.  The  political  upheaval  of  the  Revolutionary  pe- 
riod was  a  social  upheaval  as  well.  The  class  system  was  broken 
down  and  equality  among  citizens  was  established  in  its  stead. 
Participation  in  government  is  not  dependent  upon  land  owner- 
ship. The  monopoly  of  land  in  prerogative  has  been  repudiated. 
No  one  is  the  superior  of  another  through  land  proprietorship.    The 
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gt^i'  powcff  and  peeuliar  privileges  of  the  lord  paramount  have^  been 
abolidied.  The  personal  relation  of  fealty  between  lord  and  vae*- 
sal  never  obtained  in  America.  The  entire  structure  of  a  Starve  c>  im- 
posed of  landholders  has  fallen.  In  its  place  has  arisen  a  com- 
munity of  human  beings,  who  are  self-determining  and  whose  po- 
litical and  social  relations  are  directly  with  each  other;  and 
there  are  no  pri-viieged  classes  recognized  by  law.  This  was  ae- 
complished  in  the  main  by  striking  at  the  apex;  by  destroying  the 
supreme  sovereign  ownership  and  monopoly  of  land,  and  ttie  fran- 
chise of  the  lord  paramount.  The  relation  of  the  State  is  now  only 
with  the  land,  and  not  the  owner.  Through  the  police  power  alone 
does  the  State  exercise  any  control  over  the  owner.  But  the  doc- 
trines of  possession,  holding,  occupancy,  reverter,  re-entry,  inherit- 
ance, and  ** estates"  survive. 

^  10.  The  American  State  has  only  the  rij^ts  of  wvenigBby 
against  the  land;  personal  allegiance  of  the  owner  is  abolished. 

When,  during  the  period  of  1775-1800,  the  inhabitants  of  the 
territories  which  had  been  the  colonial  j>ossessions  settled  the  form 
and  organized  the  agencies  of  government,  they  did  not  erect  a 
system  of  land  administration  having  none  of  the  features  of  that 
to  which  they  were  accustomed.  On  the  contrary,  they  did  not  go 
far  afield  from  perpetuating  by  express  recognition  and  establidi- 
ment  as  legal  practices  those  customs  which  had  been  used  among 
them  for  many  years.  They  established  a  liberty  of  action  in  the 
form  of  a  mutual  convention  or  constitution,  which  embodied  their 
tried  experience  and  achievement,  with  some  theories  which,  it  was 
believed,  would  add  to  their  plan.  The  doctrines  and  theories  of  the 
feudal  holding  found  no  place  in  their  scheme;  these  had  been  in 
fact  overthrown  already,  although  they  retained  some  influence 
through  the  forms  which  remained.  In  the  matter  of  the  regula- 
tion of  right  of  property  in  land,  they  were  extremely  conservative ; 
they  proceeded  not  by  rooting  up  everything  that  existed,  but  by 
accommodating  the  then  existing  practices  to  the  changed  political 
and  social  establishment.  By  abolishing  the  office  and  power 
of  king  and  of  lord  proprietor,  they  released  that  direct  owner- 
ship of  land  which  the  king  had  held  under  the  authority  of  Gk>d 
atone.  That  direct  ownership  the  king  had  organized  according  to 
a  highly  specialized  system  of  sub-holdings  and  vice  regal  tenan- 
cies for  the  peace  and  protection  of  the  kingdom,  and  the  perpetua- 
tion of  his  own  power.  In  the  process,  he  elevated  some  individuals 
and  conferred  upon  them  exclusive  privileges  and  immunities ;  oth- 
ers he  reduced  to  slavery  and  deprived  of  all  civil  and  political 
Standing.    This  was  carried  into  effect  through  the  force  of  obli- 
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Rations,  ^iforoeable  by  him  not  through  direct  control  of  the  land, 
but  through  a  personal  relation  between  him  and  his  tenants.  The 
feudatory  had  the  land,  but  the  feudatory  and  not  the  land  fur- 
nished support  to  the  king.  The  king  farmed  out  the  land  and 
took  the  personal  security  of  the  feudatory.  In  the  change  from 
the  old  to  the  new  dispensation,  the  direct  ownership  of  land  was 
reposed  in  the  State;  but  the  artificial  system  under  which  that 
ownership  was  organized  and  administered  was  destroyed  root 
and  branch.  The  structure  which  was  erected  by  the  fathers  of 
the  constitution  was  not  built  upon  the  cornerstone  of  land  hold- 
ing; citizenship  was  substituted.  Holding  was  taken  over  by  the 
State.  The  military  feature  of  a  standing  army  was  forbidden.  The 
special  relation  which  had  existed  between  the  citizen  and  the 
State  growing  out  of  land  holding  was  abrogated.  Land  became 
the  subject  of  common  and  customary  property  right  in  all  respects 
as  personalty.  The  State's  relation  was  established  as  general, 
not  special,  with  the  land  as  a  part  of  the  public  domain;  not  per- 
sonal with  the  citizen  as  its  tenant.  Those  sovereign  powers  over 
the  land  which  were  not  a  part  of  the  feudal  system  were  re- 
tained; that  is,  the  war  power,  taxation,  eminent  domain  and  ulti- 
mate succession.  The  only  personal  relation  which  the  State  has 
with  the  citizen-owner  is  that  which  grows  out  of  the  duty  of 
'* holding'*;  that  is,  the  regulative  and  protective  function  which  we 
call  the  police  power.  Forfeitures  for  breach  of  allegiance  were 
abolished.  The  citizen  owner  was  given  no  power  to  administer  his 
land  for  the  purpose  of  establishing  a  petty  kingdom  under  his  own 
rule.  Escheat  was  abolished;  the  ultimate  succession  in  the  State 
substituted.  This  citizen  owner  was  forbidden  to  install  another  to 
hold  under  him  by  personal  allegiance,  or  fealty.  The  only  allegi- 
ance provided  for  was  to  the  State.  The  duties  of  citizenship  and 
the  relation  of  contract  took  the  place  of  the  relation  of  lord  and 
vassal.  The  certain  render  of  a  composition  in  the  way  of  taxes 
enforceable  against  the  land  was  substituted  for  the  uncertain 
calls  of  the  feudal  burdens  demandable  of  the  owner.  Only  one 
holding  was  recognized,  and  that  was  to  be  absolute,  constant, 
customary,  and  free,  and  not  subject  to  legislative  interference. 
The  citizen-owner  cannot  transfer  his  holding,  and  yet  retain  a 
hold  on  the  land  or  on  the  transferee ;  the  transferror  is  deprived 
of  all  power  of  ownership,  however  remote.  The  only  vestiges  that 
can  remain  to  him  are  the  right  of  re-entry  for  condition  broken, 
and  the  possibility  of  a  reverter ;  neither  of  which  is  an  interest  in 
the  land,  or  an  element  of  ownership. 
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^  11.  Citizen  ownership  is  a  conception  existing  only  in  the 
limitations  of  American  law. 

That  ownership  which  the  American  State  exercises  under  the 
authority  of  the  grace  of  (Jod  and  the  fiat  of  the  inhabitants  it  has 
organized  under  no  logically  articulated  system  at  all.  It  has 
created  no  new  organism,  but  has  imposed  itself  as  the  head  of 
such  a  system  as  might  be  deduced  from  the  customary  usages  prac- 
ticed at  the  time  of  the  Revolution,  modified  by  such  constitutional 
enactments  as  were  formulated  during  that  period.  Its  function  was, 
not  to  overturn  the  existing  scheme  of  property  right  in  land,  but 
to  introduce  settlers  to  their  places  and  clothe  them  with  the 
possession  to  hold  under  its  sovereignty.  The  only  terms  of  hold- 
ing specified  are  those  imported  in  the  words  of  its  grant,  **to  have 
and  to  hold  to  him,  the  said  A  B  and  his  heirs  and  assigns  for- 
ever." By  common  understanding  everywhere,  and  by  express 
enactment  in  some  places,  the  interest  conferred  by  the  State  is 
that  of  ** Alodial  Ownership";  that  is,  exclusive  of  the  superior  and 
intermediate  right  of  any  other  private  person  interposed  between 
the  owner  and  the  State.  The  general  characters  and  powers  of 
alodial  ownership  have  been  already  detailed  incidentally  in  the 
preceding  pages ;  its  powers  and  particular,  characteristics  as  prac- 
ticed in  the  American  States  are  not  certainly  and  definitely  estab- 
lished. The  most  frequent  expression  is  that  the  donee  of  the  State 
is  '* owner,"  and  that  the  State  has  conferred  uj>on  him  the  ** own- 
ership." It  seems  to  be  reasonably  settled  that  the  State's  grant  is 
not  a  sale,  since  the  only  person  to  whom  the  State  could  transfer 
its  sovereignty  would  be  another  sovereign.  The  only  possible 
donee  of  the  State  is  its  inferior.  The  ownership,  then,  conferred 
by  the  State,  is  not  one  that  can  be  asserted  against  itself,  but  must 
be  held  in  subjection  to  its  authority.  Its  custodianship  for  the 
public  benefit,  that  it  may  be  retained  and  conserved  as  a  perma- 
nent refuge  and  domicile  for  the  body  politic,  cannot  be  transferred. 
While  the  grantee  becomes  owner,  yet,  as  compared  with  the  direct 
ownership  by  the  authority  of  God  alone,  he  is  owner  only  sub 
modo ;  that  is,  qualifiedly  or  with  limitations.  He  acquires  an  own- 
ership which  inherently  imports  the  possession;  which  is  subject 
to  the  necessities  of  the  political  society  which  confers  it ;  and  sub- 
ject, also,  to  the  same  society's  sovereign  power  and  obligation  to 
regulate  the  extent,  the  modes  and  manner  of  user  and  enjoyment. 
This  ownership  has  an  existence  only  in  the  contemplation  of  the 
American  law,  and  then  only  in  legal  definition.  It  has  no  ab- 
solute existence,  but  only  in  its  limitations.  In  other  words,  the 
State  guarantees  to  the  private  landowner  a  liberty  of  action  in 
dealing  with  his  parcel  which  consists  in  a  group  of  specific  powers ; 
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the  boundaries  of  which  are  laid  down  only  in  common  intendment ; 
and  are  to  be  discovered  only  in  the  maxims  and  customs  of  the 
people  as  they  existed  at  the  period  of  the  Revolution,  or  have 
been  modified  by  constitutional  enactment  since  that  time.  It  is  an 
abstract  conception,  not  capable  of  variations;  it  is  conferred  in 
pursuance  of  general  laws  controlling  the  State  authority ;  its  prop- 
erties are  fixed,  and  cannot  be  qualified  by  terms  and  conditions  of 
special  grant;  it  is  *'free,"  that  is,  not  '* villein";  and  it  is  *' com- 
mon," that  is,  of  certain  and  universal  custom. 

^  12.  The  State  sets  aside  to  the  citizen  owner  a  parcel  of  the 
public  domain,  and  holds  it  to  his  use. 

The  alodial  ownership  of  the  citizen  owner  is  to  be  properly 
regarded  as  the  ultimate  and  entire  private  property  right  in  land. 
It  is  the  Mother  Earth  out  of  whose  body  and  elements  all  interests 
are  formed.  It  may  be  described  as  that  particular  form  of  mas- 
tery or  dominion  over  physical  objects  which  the  law  prescribes 
in  respect  of  land,  as  the  law  of  the  relation  of  State  and  land- 
owner. Its  limits  are  not  to  be  found  in  the  statutes;  this  part 
of  the  law  has  never  been  reduced  to  a  code;  and  it  is  submitted 
that  in  the  American  States,  the  power  of  the  legislature  extends 
only  to  its  regulation  and  protection.  The  principles  are  part  of 
the  unwritten  constitution,  and,  as  such,  cannot  be  taken  away  by 
anything  less  than  a  change  by  express  declaration  of  the  people 
themselves  upon  due  deliberation.  Each  of  the  fundamental  prin- 
ciples is  a  vested  right  of  property  as  opposed  to  a  mere  police  reg- 
ulation. Its  qualities  and  powers  and  their  forms  and  doctrines 
were  vested  in  the  donee  when  the  State  installed  the  first  private 
owner  to  possess  according  to  the  custom  of  the  country.  Such 
grants  as  were  made  before  the  Revolution  have  been  brought  into 
conformity  with  the  standard  then  fixed,  and  all  subsequent  grants 
have  been  uniform.  The  State  undertakes  and  engages  to  appro- 
priate, devote,  keep  back  and  forever  defend,  that  is,  to  ''hold," 
the  particular  parcel  to  the  uses  and  possessory  right  of  the  donee 
and  his  heirs  and  assigns  forever.  It  would  be  apparent  without 
statement  that  ownership  cannot  be  conferred  upon  one  who  has 
not  taken  the  possession  at  the  time  of  the  donation.  That  owner- 
diip  of  land  in  any  form  can  be  taken  over  by  one  who  has  not  the 
physical  dominion  over  the  object  at  the  time  is  unthinkable.  It  is 
true  that  a  right  to  enter  and  take  the  physical  dominion  may  be 
acquired;  but  such  a  right  would  not  invest  the  donee  with  pro- 
prietorship, with  all  its  respoi^^ibilities,  and  its  privileges  and  advan- 
tages. The  loss  or  absence  of  the  specific,  identical  thing  could 
be  compensated  for  in  damages.    If  such  were  the  case,  landowner- 
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ship  would  become  the  subject  of  dealing  in  futures  on  the  curb- 
iBtone.  So  that  possession  is  antecedent  to  ownership,  and  a  condi- 
tion precedent.  Under  the  land  laws  of  the  Federal  Govemmoit, 
the  patentee  must  not  only  be  in  the  possession  at  the  time  of  the 
patent,  but  also  in  the  occupancy.  The  State  systems  require  some 
sort  of  physical  improvement  of  the  soil.  The  donee  or  patentee 
thus  constituted  owner  has  a  limited  privilege  of  ** holding"  by  the 
power  of  his  own  arms  and  those  of  his  own  servants;  certainly 
against  one  who  is  in  the  act  of  intruding  «upon  him  suddenly  and 
by  force.  This  power  of  holding  the  State  vindicates  by  extending 
over  the  owner  immunity  from  answerability  for  the  injury  he 
may  cause  in  defense.  The  State  performs  the  function  of  holder 
under  all  other  circumstances ;  either  by  the  exercise  of  force  in  a 
proper  case,  or  by  restoring  to  possession  the  person  disseised,  by 
•  process  from  a  court. 

^  13.  Inheritance  as  a  quality  of  the  estate  has  been  rab- 
stitated  for  inheritance  as  a  privilege  of  blood. 

Furthermore,  the  State  does  not  divest  itself  of  all  connection 
with  the  land  when  it  makes  a  grant  of  a  parcel  to  a  private  per- 
son. On  the  contrary,  the  State 's  custodianship  and  sovereign  pow- 
ers run  with  the  land  upon  terms  which  may  be  asserted  against  the 
owner,  whoever  he  may  be;  not  alone  against  the  State's  immedi- 
ate grantee  or  donee,  or  his  heirs.  The  quality  and  extent  of  the 
donee's  ownership  are  measured  by  the  calls  of  that  connection; 
and  the  same  limitations  upon  direct  or  absolute  ownership  follow 
the  land  as  qualifications  or  modifications  of  right  or  estate  into 
wtosever  hands  the  land  may  come,  or  by  whatever  title.  The 
feudal  ** Estate'*  could  never  pass  out  of  the  donee  or  the  line  of 
his  descendants ;  it  could  not  be  transferred  except  by  a  proceeding 
to  which  the  lord  was  a  party,  and  amounted  to  his  acceptance  of 
the  new  tenant;  and  if  the  donee's  line  of  descent  became  extinct, 
the  land  was  freed  from  the  interest  by  the  entry  of  the  lord,  or 
continued  in  another  by  his  acquiescence  amounting  to  a  new  in- 
vestiture. Under  the  alodial  system,  the  donee  of  the  state  may  con- 
fer the  possession  and  transfer  his  interest  or  estate  to  another 
without  any  special  permission  or  license  of  the  State;  that  is  con- 
ferred by  general  provision  of  the  law.  Moreover,  upon  the  death 
of  an  owner  without  -heirs,  there  is  no  escheat  to  the  State 's  donee 
or  his  heirs,  but  a  succession  to  the  State  itself. 

Under  the  early  feudal  law,  the  inheritance  was  personal  to 
the  donee;  that  is,  it  was  limited  to  the  blood  kin  of  that  indi- 
vidual within  the  canons  of  descent.  The  conferring  upon  the 
knight  of  the  inheritance  was  the  gift  of  a  benefit  to  be  confined 
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to  the  eajoyment  of  himaelf  ami  his  descending  blood-liae.  Uk  in- 
terest did  not  die  with  bis  person,  but  with  the  extinction  of  his 
inheritable  blood.  It  did  not  run  with  the  land,  but  with  the  blood; 
In  the  early  days,  the  knight  could  not  confer  the  possession  upon 
another,  and  at  the  same  time  invest  him  with  either  the  benefit  of 
the  enjoyment  throughout  the  period  of  existence  of  descendants 
of  the  knight;  or  throughout  the  period  of  the  continuance  of  de- 
^cent  from  the  donee.  Thus  the  greatest  period  of  time  for  which 
the  possession  might  be  conveyed  was  the  life  of  the  donee.  He 
could  not  convey  his  own  inheritance,  because  the  succession  could 
not  be  diverted  from  his  own  heirs.  He  had  no  authority  to  confer 
the  inheritable  quality  upon  another's  blood.  The  second  of  these 
doctrines  still  remains  in  the  form  of  the  maxim  that  no  landholder 
can  create  any  new  inheritance.  As  has  been  seen,  the  inheritance 
is  a  constant  character  of  the  interest  or  estate  and  is  fixed  by  the 
custom.  The  first  of  these  doctrines  has  also  remained  intact, 
namely,  that  the  owner  cannot  confer  upon  another  the  inherit- 
ance to  endure  in  the  donee's  blood  as  long  as  the  owner  has 
heirs.  But  the  owner  has  the  power  to  transmit  to  the  donee  an 
interest  which  will  descend  along  the  blood  line  of  the  donee  or  of 
any  of  his  assignees.  The  effect  of  the  Statute  Quia  Emptores  in 
this  particular  was  to  convert  the  inheritance  from  a  privilege  of 
blood  into  a  quality  of  interest  or  estate  which  runs  with  the  land 
for  the  owner,  whoever  he  might  be.  The  interest  itself  determines 
when  the  person  who  last  dies  owner  leaves  no  heirs  according  to 
the  canons  of  descent. 

A  further  effect  of  the  Statute  Quia  Emptores  is  that  it  is 
proper,  perhaps  indispensable,  to  add  the  words  **and  assigns"  to 
the  word  ** heirs,"  in  order  to  convey  the  entire  interest — **to  have 
and  to  hold  unto  the  said  A  B  and  his  heirs  and  assigns  forever." 
Without  the  words  **and  assigns"  it  would  not  be  impossible  to  con- 
ceive that  a  grantor  intended  to  reserve  the  inheritable  quality  to 
his  own  blood,  and  not  confer  it  upon  that  of  the  grantee.  Black- 
stone  says.  Book  II,  289:  **But  by  degrees  this  feudal  severity  is 
worn  off;  and  experience  hath  shown  that  property  best  answers 
the  purposes  of  civil  life,  especially  in  commercial  countries,  when 
its  transfer  and  circulation  are  totally  free  and  unrestrained.  The 
road  was  cleared  in  the  first  place  by  a  law  of  King  Henry  the 
First,  which  allowed  a  man  to  sell  and  dispose  of  lands  which  he 
himself  had  purchased;  for  over  these  he  was  thought  to  have  a 
more  extensive  power  than  over  what  had  been  transmitted  to  him 
in  a  course  of  descent,  from  his  ancestors ;  a  doctrine  which  is  coun- 
tenanced by  the  feudal  constitutions  themselves;  but  he  was  not 
allowed  to  sell  the  whole  of  his  own  acquirements,  so  as  totally  to 
disinherit  his  children,  any  more  than  he  was  at  liberty  to  aliene 
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his  paternal  estate.  Afterwards  a  man  seems  to  have  been  at  lib- 
erty to  part  with  all  his  own  acquisitions,  if  he  had  previously 
purchased  to  him  and  his  assigns  by  name ;  but,  if  his  assigns  were 
not  specified  in  the  purchase  deed,  he  was  not  empowered  to  aliene ; 
and  also  he  might  part  with  one-fourth  of  the  inheritance  of  his 
ancestors  without  the  consent  of  his  heir." 

^  14.  The  State  confers  only  one  form  of  ownership,  whidi  ii 
general  and  uniform,  and  consists  in  defined  powers. 

No  complete  enumeration  of  the  qualities  and  incidents  which 
attach  to  alodial  ownership  has  been  made ;  nor  of  the  specific  pow- 
ers which  may  be  exercised  by  the  alodial  owner.  The  following 
lists,  it  is  believed,  include  them  all,  either  by  specific  mention  or 
by  reasonable  import.  But  no  basis  of  classification  has  ever  been 
laid  down  by  any  of  the  writers;  and  the  complexity  of  the  con- 
ception seems  to  preclude  the  possibility  of  drawing  up  anything 
more  than  a  tentative  arrangement,  such  as  that  which  follows : 


'and  his  heirs  and  as- 


defect  of  inheritable 


Qualities  and  Incidents : 

1.  It  is  designated  by  the  words 
signs  forever." 

2.  It  descends  to  heirs  indefinitely. 

3.  It  may  be  forfeited  for  crime. 

4.  It  is  liable  for  debt. 

5.  It  is  a  privilege  of  citizens  only. 

6.  It  succeeds  to  the  State  upon 

blood. 
II.    Specific  Powers: 

1.  To  have  and  to  hold;  which  is  the  exercise  of  posses- 
sion, and  includes  the  right  to  re-enter  by  writ  of 
unlawful  entry  and  detainer,  or  by  action. 

2.  To  take  and  enjoy  the  fruits  and  the  comforts  and 
conveniences. 

3.  To  alienate  it  freely  by  grant  or  devise. 

4.  To  sub-divide  the  land,  and  convey  parcels. 

5.  To  encumber  the  possession  with  mortgages  and  liens. 

6.  To  encumber  the  land  with  easements  and  servitudes. 

7.  To  limit  the  user  and  enjoyment  by  special  covenants 
running  with  the  land. 

8.  To  originate  and  confer  upon  others  particular  forms 
of  interests  and  estates. 

In  general,  it  may  be  said  that  the  alodial  ownership  of  the 
citizen  owner  is  limited  in  quantity,  but  absolute  in  quality;  and 
that  its  form  and  content  of  terms  are  constant ;  that  is,  the  State 
can  and  does  confer  only  one  mode  of  ownership,  and  that  is  of  a 
rigidly  stereotyped  formula.  LYMAN  CHALKLBY. 
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OLD  AND  NEW  COURT  CONTROVERSY* 

By  B.  J.  Betliiiram.f 


The  subject  of  this  address  perhaps  may.  not  impress  the  judges 
as  being  wholly  appropriate  for  discussion  on  an  occasion  of  this 
sort.  At  first  I  doubted  it,  but  after  maturer  consideration,  all 
doubt  was  removed  from  my  mind,  and  now  I  consider  the  stirring 
incidents  connected  with  the  **01d  and  New  Court  Controversy," 
which  happened  nearly  100  years  ago,  to  be  the  most  interesting 
as  well  as  the  most  thrilling,  of  any  past  events  connected  with 
the  history  of  the  Commonwealth,  with  the  possible  exception  of 
those  immediately  associated  with  the  Civil  War.  It  is,  therefore, 
a  theme  that  should  appeal  to  everyone  interested  in  court  proce- 
dure, and  the  past  history  of  the  State. 

In  order  that  the  cause  of  this  most  unfortunate  judicial  tangle 
may  be  fully  understood,  it  will  be  necessary,  before  entering  into 
the  discussion  proper,  to  review  briefly  the  financial  and  political 
history  of  Kentucky  prior  to  and  at  the  time  the  controversy  arose. 

In  the  years  of  1817-18,  the  people  of  the  State  found  them- 
selves face  to  face  with  grave  financial  embarrassment.  In  fact, 
the  State  itself  was  reeling  and  staggering  under  a  heavy  load  of 
indebtedness,  which  it  had  unwisely  assumed.  These  conditions 
resulted  from  an  unfortunate  inflation  of  the  paper  currency  in  use 
at  that  time,  and  from  unwise  banking  legislation,  all  of  which 
tended  to  force  the  withdrawal  of  the  precious  metals  from  cir- 
culation. This  flurry  in  finances  had  a  depressing  effect  upon  busi- 
ness and  commerce,  and  in  a  very  short  while  the  individual  citizen 
found  himself  confronted  with  disaster.  In  order  to  obtain  relief 
as  quickly  as  possible,  the  people  made  an  earnest  appeal  to  the 
Legislature,  which  promptly  responded  by  passing,  at  the  1819-20 
session;  laws  extending  the  time  for  replevy  of  judgment  debt  from 
three  to  twelve  months,  and  later,  in  obedience  to  greater  pressure 

*In  response  to  requests  from  several  of  our  readers,  we  are  publishing-  this 
address  delivered  before  the  Circuit  Judges'  Association,  in  Louisville,  Decem- 
ber 28,  1917.  The  lawyers  can  thus  preserve  in  readable  form  this  account  of  this 
stirring  episode  of  100  years  a^o. 

tSomerset,  Ky.,  Circuit  Judsre,  28th  Judicial  District. 
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by  a  distressed  people,  extoided  the  lime  for  stay  .<if  ^oHe^tion  by 
replevy  from  one  to  two  years,  and  this  applied  to  debts  created  both 
before  and  after  the  passage  of  iiie  aet. 

The  enactment  of  this  law  greatly  displeased  the  creditor  class 
of  Kentucky,  and  very  soon  their  oppOiSition  began  to  crystallize  into 
definite  form.  They  appealed  to  the  courts  for  redress,  a^d-at  the 
same  time  organized  to  create  sentiment  against  the  law  among 
the  masses  of  the  people.  The  discussions  in  court  and  on  the 
stump  were  both  heated  and  acrimonious.  The  ordinary  amenities 
among  gentlemen  were  forgotten,  and  the  State  was  soon  lashed 
into  a  fury.  Politics  of  the  old  school  were,  for  the  time,  brushed 
aside,  and  a  new  alignment  formed,  composed  of  the  Belief  and 
Anti-Relief  parties. 

Legislation  Attacked. 

The  Anti-Relief  party  attacked  the  new  legislation  upon  the 
ground  that  the  act  violated  that  clause  of  the  Tenth  Section  of 
the  First  Article  of  the  Constitution  of  the  United  States,  which  de- 
clares: **That  no  State  shall  pass  any  law  impairing  the  obligation 
of  contracts."  It  was  attacked  in  the  celebrated  case  of  Blair, 
etc.,  vs.  Williams,  in  which  Judge  Boyle,  Chief  Justice  of  the 
Kentucky  Court  of  Appeals,  later  rendered  the  opinion,  whieh  may 
be  found  in  Fourth  Littell,  page  34.  That  opinion  discloses  that  on 
the  12th  day  of  November,  1819,  Blair,  Ingles  and  Barr  executed 
their  joint  promissory  note  to  Williams  for  debt,  payable  sixty 
days  after  date.  The  money  not  being  paid  when  it  came  due, 
Williams,  some  time  thereafter,  brought  suit  upon  the  note  in  the 
Bourbon  Circuit  Court,  and  recovered  judgment  for  the  amount 
of  the  debt  against  Blair,  Ingles  and  Barr,  and,  in  accordance  with 
the  provisions  of  the  act  of  the  Legislature  in  question  entered  into  a 
recognizance  in  the  clerk's  office  for  the  payment  of  the  money  at 
the  end  of  two  years.  This  recognizance  Williams  moved  the  court 
to  quash  on  the  alleged  grounds  that  the  act  under  which  it  was 
taken  was  repugnant  both  to  the  Federal  and  State  Constitutions. 
Judge  Clark,  the  learned  Circuit  Judge,  so  held,  and  accordingly 
quashed  the  recognizance.  It  is  a  lamentable  fact  that  for  this  ju- 
dicial act  this  incorruptible  judge  was  shamefully  traduced. 
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^Hie  Bdief  party  promptly  appealed  Hb/e  ease  to  the  Court  of 
Appeals.  That  court  was  then  jcomposed  of  three  juices,  all  -of 
whom  w^re  appointed  by  the  Gk>vemor  ^'by  bjoA  with  the  oo;iae»t 
of  the  Senate."  Judge  John  Boyle,  Chief  Justice,  was  appointed 
to  the  bench  April  1,  1809,  and  became  CSiief  Justice  March  10, 
1810.  Judge  William  Owsley  and  Judge  Benjamin  Mills,  the  other 
judges,  were  appointed  to  the  bench  April,  1812,  and  February^ 
1820,  respectively.  It  now  became  the  duty  of  these  three  eminent 
judges  to  settle  this  litigation;  and  the  eyes  of  the  whole  State 
were  focused  upon  them.  All  three  judges  were  men  of  great 
ability,  firmness  and  courage,  and  all  this  is  amply  attested  by  the 
manner  in  which  they  disposed  of  the  legal  controversy,  and  after- 
ward fought  for,  and  won,  a  vindication  of  their  position  before 
the  people.  It  is  useless  to  say  that  the  Court  of  Appeals  affirmed 
the  lower  court,  and  in  an  opinion,  aflame  with  wisdom  and  logic, 
declared  the  act  in  question  unconstitutional  and  void. 

The  State  had  been  in  a  condition  of  unrest  while  the  higher 
court  considered  this  case.  The  great  popular  majority  at  that  time 
favored  the  so-called  relief  laws,  and  denied  the  power  of  the  courts 
the  right  to  interfere  after  the  people,  through  their  representatives, 
had  said  what  they  desired.  So  intense  was  the  bitterness  prevailing 
at  the  time  that  there  were  open  threats  of  violence  in  the  event 
the  dicision  should  be  adverse  to  the  popular  will.  The  opinion 
of  the  court  in  Blair,  etc.,  vis.  Williams  was  delivered  on  the  8th 
day  of  October,  1823,  and  the  other  cases  involving  the  same  ques- 
tion were  decided  October  11,  three  days  later. 

Bedlam  In  Kentucky. 

As  soon  as  the  higher  court  passed  upon  the  question  bedlam 
broke  loose  in  Kentucky.  The  adherents  of  the  Relief  party  were 
thrown  into  a  violent  rage  and  with  the  tongue  of  slander  they 
denounced  the  judges  as  tyrants,  who  had  wickedly  substituted 
their  own  will  for  the  will  of  the  people,  and  denied  the  majority 
the  right  to  rule.  The  judges  were  publicly  denounced  from  the 
stump  and  through  the  press,  and  while  this  was  being  done,  Judge 
Bibb,  who  represented  the  Relief  side  of  the  Blair  vs.  Williams  case, 
filed  a  petition  for  rehearing.    But  the  fact  that  no  rehearing  was 
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granted  and  the  judgment  allowed  to  stand  is  a  silent  memorial 
to  the  courage^  the  honesty  and  the  high  purposes  of  the  men 
who  graced  that  great  tribunal  in  this  important  period  of  our 
judicial  and  political  history. 

But  before  the  petition  for  rehearing  was  passed  upon,  and 
while  it  was  yet  pending,  the  legislative  session  of  the  fall  of  1823 
convened,  and  this  question  was  taken  up.  Inflammatory  resolu- 
tions were  introduced  in  the  Legislature,  in  which,  after  twenty-six 
pages  of  caustic  preamble,  the  Legislature  most  solemnly  protested 
against  the  principles  set  forth  in  the  opinion  of  the  court.  But  it 
is  refreshing  to  know  that  the  great  court,  in  spite  of  the  fact  that 
th?  sword  of  Damocles  was  suspended  a  threatening  menace  over  its 
liiiuO  in  the  form  of  political  speeches  and  printed  resolutions  of  the 
Legislature,  on  the  4th  day  of  December,  1823,  overruled  the  peti- 
tion for  rehearing. 

There  followed  the  introduction  of  this  foolish  and  highly  in- 
appropriate resolution  a  spirited  and  earnest  discussion,  partici- 
pated in  by  the  Hon.  George  Robertson,  the  Speaker  of  the  House, 
who  delivered  a  wonderful  speech,  which  covered  twenty-four  close- 
ly printed  pages  of  matter  from  which  he  discarded  all  unnecessary 
ornament,  restrained  with  careful  guard  all  tendency  to  flights  of 
rhetoric,  in  clear  and  pellucid  language,  plain  and  unadorned,  he 
laid  bare  the  very  nerve  of  his  thought,  appealing  to  his  fellow 
members  to  return  to  reason  and  preserve  the  good  name  of  the 
State.  In  spite  of  this  earnest  and  patriotic  appeal,  on  the  10th  day 
of  December  the  House  of  Representatives  passed  the  resolution. 

The  next  in  order  was  the  campaign  for  the  Governorship 
and  the  control  of  the  Legislature.  This  was  fought  out  in  the  year 
of  1824.  Of  course,  the  fight  was  between  the  Relief  and  the  Anti- 
Relief  parties,  and  the  issue  was  the  removal  of  the  judges  of  the 
Court  of  Appeals  by  address.  The  people  were  exceedingly  angry 
over  the  decision  of  the  Court  of  Appeals,  and  they  had  been  led 
to  believe  that  the  courts  had  acted  corruptly  in  passing  on  the 
question,  so  they  indignantly  rejected  every  appeal  that  was  made 
to  them  by  the  leaders  of  the  Anti-Relief  party. 

The  Relief  party  named  for  Governor  Joseph  Desha,  and  for 
Lieutenant  Governor  Robert  McAfee,  while  the  Anti-Relief  party 
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put  forward  for  Governor  Christopher  Tompkins,  and  for  Lieuten- 
ant Governor  W.  B.  Blackburn.  The  contest  was  a  memorable 
one,  the  Relief  party  winning  by  a  large  majority,  and  the  control 
of  both  houses  of  the  Legislature  passed  to  them,  thus  assuring  the 
Relief  party  absolute  and  undisputed  mastery  of  the  State  govern- 
ment with  the  exception  of  the  Court  of  Appeals. 

Before  Bar  of  Senate. 

When  the  new  law-makers  met  they  summoned  the  judges  of 
the  Court  of  Appeals  before  the  bar  of  the  Legislature  to  show 
cause  why  they  should  not  be  removed  from  office.  Of  course, 
these  distinguished  jurists  declined  to  respond  in  person,  but  sub- 
mitted a  courteous,  but  dignified,  response  in  writing,  in  which 
they  elaborated  the  grounds  of  their  decision.  On  the  20th  day  of 
December  bitter  resolutions  were  offered  in  the  House  in  which  the 
Legislature  sought  to  ** address"  the  judges  out  of  office.  This 
effort  failed  for  lack  of  a  two-thirds  vote,  which  the  Constitution 
required.  The  resolutions  passed  the  House  by  a  vote  of  61  to  39. 
The  Senate,  foreseeing  the  defeat  of  the  resolutions  in  the  House, 
approached  the  subject  from  another  angle,  and  on  December  9 
passed  an  act  repealing  all  laws  establishing  the  Court  of  Appeals 
and  undertook  to  create  a  new  Court  of  Appeals.  When  the  meas- 
ure reached  the  House  that  body  consumed  three  days  in  its  dis- 
cussion. 

The  debate  was  spirited  and  exciting,  and  was  participated  in 
by  such  men  as  the  great  Ben  Hardin  and  the  matchless  Robert 
Wickliff,  who  championed  the  cause  of  the  Old  Court,  and  whose 
speeches  against  the  constitutionality  of  the  measure  were  master- 
pieces of  eloquence  and  logic.  There  was  great  confusion  in  the 
House  during  the  delivery  of  these  speeches,  and  these  gems  of 
literature  fell  upon  ears  deaf  to  reason.  But  the  friends  of  the 
measure  became  alarmed  lest  such  great  arguments  should  turn  the 
tide  against  the  bill,  and  to  the  utter  disgust  of  all,  the  Governor 
of  the  State  was  seen  upon  the  floor  of  the  House  urging  the  passage 
of  the  bill.  So  unusual  was  the  fight  for  the  passage  of  this  bill  that 
the  late  Chief  Justice  George  Robertson  was  moved  to  remark  that 
**The  scene  resembled  a  camp  meeting  in  confusion  and  clamor. 
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but  lacked  its  holy  imptdses.''  At  midni^,  December  23,  after  ttee 
most  strenuous  battle  in  the  annals  of  the  legislation  of  tbis  State', 
the  House  concurred  in  the  Senate  bill,  and  it  immediately  found 
approval  at  the  hands  of  the  (Jovemor. 

The  Court  of  Appeals  having  been  supposedly  legislated  out 
of  o£Sce,  the  Governor  proceeded  td  jappoint  a  new  court  He 
named  William  T.  Barry  as  Chief  Justice  and  as  Associate  Justices 
James  Haggin,  John  Trimble  and  Benjamin  Patton.  Upon  the  death 
of  the  latter,  which  occurred  soon  after  his  appointment,  Bezin  H. 
Divage  was  appointed  as  his  successor.  Chief  Justice  Barry  was  re- 
garded as  a  distinguished  criminal  lawyer,  but  is  reported  to  have 
labored  under  great  disadvantages  as  a  judge.  Haggin  was  a 
prominent  member  of  the  Lexington  bar,  where  he  enjoyed  a 
large  and  lucrative  practice;  but  violent  assaults  were  made  upon 
his  private  character.  Trimble  was  the  brother  of  Robert  Trimble, 
who  died  a  Justice  of  the  Supreme  Court  of  the  United  States,  and 
in  the  heat  of  controversy  his  ability  was  questioned.  Nothing  is 
known  of  Divage  beyond  the  fact  that  he  was  appointed  to  succeed 
Patton. 

Appeal  to  the  People. 

As  soon  as  the  Legislature  passed  this  bill  creating  the  new 
court  and  abolishing  the  old,  the  minority  of  that  body  issued  a 
fervent  appeal  to  the  people  of  the  State,  in  which  it  set  forth  with 
much  warmth  the  cause  of  the  old  court,  and  denounced  in  wither- 
ing terms  the  revolutionary  proceedings  of  the  majority.  Judge 
Boyle  and  his  associates  of  the  old  court  questioned  the  constitu- 
tionality of  the  act  creating  the  new  court  and  refused  to  vacate 
the  ofEice.  The  new  court  assembled  and  appointed  Francis  P.  Blair, 
clerk,  but  the  clerk  of  the  old  court,  Acilles  Speed,  refused  to  sur- 
render the  records  of  the  office.  Upon  his  refusal,  the  new  clerk 
took  forcible  possession  thereof,  which  precipitated  such  bitterness 
that  bloodshed  was  narrowly  averted.  The  grand  jury  of  Franklin 
county  indicted  the  judges  and  officers  of  the  new  court  for  this 
aet  of  violence,  but  nothing  more  was  ever  done  toward  the  prosecu- 
tion of  the  officials.  The  people  throughout  the  State  were  aroused 
to  such  an  extent  that  the  grand  juries  of  a  number  of  the  counties 
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iitdie4»d2  members  of  the  Legislalmre  for  having  voted  for  the 
act  ereatmg  the  new  court.  The  courts  of  Woodford  county  de- 
nied Kadison  C.  Johnson,  a  talented  lawyer,  the  right  to  practice 
law  in  that  county  because  his  law  license  was  signed  by  Owsley 
and  Millfi,  of  the  old  court.  He  was  finally  permitted  to  practice  by 
Circuit  Judge  Bledsoe  waiving  the  alleged  irregularity  of  his  ad- 
mission to  the  bar. 

The  fall  election  of  1825  at  which  the  members  of  the  lower 
house  and  one-third  of  the  Senate  were  elected,  was  the  occasion 
for  unrestrained  personal  abuse.  It  is  doubtful  if  the  State  ever 
witnessed  anything  that  approached  it  in  point  of  personal  hostility 
a^id  the  use  of  violent  utterance.  Both  Barry  and  Haggin,  of  the 
new  court,  were  the  victims  of  attack  on  their  personal  integrity. 
Mills,  of  the  old  court,  was  charged  with  having  acted  as  Appellate 
Judge  in  a  case  in  which  he  had  appeared  as  counsel  before  his 
elevation  to  the  bench.  It  was  charged  that  Barry,  after  his  ap- 
pointment, but  before  he  took  the  oath  of  office,  defended  the  son 
of  Governor  Desha  on  a  charge  of  highway  robbery  and  murder. 
All  these  charges  and  many  others  were  made  during  the  campaign, 
and  L  refer  to  them  for  the  purpose  of  showing  the  nature  of  the 
camx>aign  through  which  the  people  passed  at  the  first  election 
held  after  the  passage  of  the  New  Court  Act,  which  election  was 
to  be  a  test  of  the  sentiment  of  the  State  on  the  question  of  the 
abolition  of  the  old  court. 

Happily,  the  result  of  the  election  showed  an  overwhelming 
victory^  for  the  Old  Court  party,  but,  while  the  Old  Court  had  a 
majority  in  the  House,  the  Senate  was  equally  divided,  due  to  the 
fact  that  only  one-third  of  the  Senators  were  elected  that  year.  The 
Lieutenant  Governor  had  the  casting  vote,  and  unfortunately  he 
belonged  to  the  New  Court,  or  Relief  party,  and  while  the  election 
showed  plainly  that  the  people  of  the  State  were  strongly  in  favor 
the  liepeal  of  this  unwise  legislation,  yet  it  looked  rather  gloomy  for 
any  legislation  along  this  line  at  that  time.  Although  its  repeal  was 
not  aeoomplished  at  the  first  session  of  the  Legislature,  following 
the  eleetion,  tiie  returns  from  the  election  gave  it  such  a  staggering 
blo^  that  it  was  thereafter  rendered  lifeless,  and  so  discouraged 
wiM  the  N<yw  C<mrt  that  no  more  decisions  were  rendered  by  it 
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after  October  of  that  year,  though  its  sittings  were  continued  for 
some  time  thereafter.  The  new  Legislature  met  in  regular  session, 
but  nothing  was  accomplished  owing  to  the  fact  that  the  Senate 
was  tied,  but  before  final  adjournment  the  majority  in  the  House 
issued  an  address  to  the  ** People  of  Kentucky,"  which,  after  re- 
ferring in  detail  to  the  Old  and  New  Court  controversy,  closed 
with  this  significant  language : 

''On  you  hangs  the  fate  of  the  Constitution.  Having  done  all 
that  we  could,  we  submit  the  issue  to  God  and  the  people." 

Final  Blow  Administered. 

At  the  following  August  election,  the  people  administered  the 
final  blow  to  the  New  Court.  Both  houses  of  the  Legislature  then 
elected  were  overwhelmingly  Anti-Relief,  and  they  proceeded  with 
great  dispatch  and  unyielding  determination  on,  Decmber  30,  1826, 
to  ''remove  the  unconstitutional  obstructions  which  have  been 
thrown  in  the  way  of  the  Court  of  Appeals."  Governor  Desha,  with 
his  veto,  endeavored  to  kill  the  bill,  but  the  Legislature,  fresh  from 
the  people,  was  more  potent  than  he,  and  promptly  passed  the  bill 
over  his  veto,  thus  terminating  the  most  fiercely  and  vigorously 
contested  piece  of  litigation  known  to  the  history  of  this  State. 
Mr.  Blair,  the  New  Court  clerk,  surrendered  to  the  Old  Court  all 
the  records  pertaining  to  that  office,  and  the  New  Court  passed  out 
of  existence  after  a  stormy  career,  "unwept,  unhonored  and  un- 
sung." Li  all  it  rendered  seventy-two  opinions,  which  are  pre- 
served as  curios  in  3rd  Ben  Monroe,  but  until  recently  have  not 
been  cited  as  authority  by  the  bar  of  this  State. 

Although  it  is  sorely  regretted  that  the  State  was  compelled 
to  pass  through  such  a  bitter  ordeal  as  this,  in  which  the  very  life 
of  the  courts  was  threatened,  yet  out  of  all  the  evil  some  good  re- 
sulted in  the  fact  that  it  was  abundantly  established  that  Kentucky, 
even  then,  was  blessed  with  a  great  judiciary,  unquestioned  for 
ability  and  unafraid  of  the  clamor  of  the  mob.  ^ 

These  great  patriots,  who  faced  this  critical  situation,  and 
bore  themselves  with  such  marvelous  fortitude  throughout  the  trou- 
ble, not  only  immortalized  their  own  names,  but  by  their  distin- 
guished services  impressed  their  exalted  personal  and  offcial  worth 
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upon  all  fiiture  generations.  They  were  men  who  did  not  look  upon 
the  Constitution  as  a  frail  and  tottering  edifice  that  afforded  no 
riielter  in  times  of  storm.  They  regarded  it  as  the  bulwark  of  our 
liberty ;  as  the  great  fortress  of  our  common  safety  in  times  of  ex- 
treme peril — a  stately  memorial  of  the  chivalrous  deeds  of  the  he- 
roic dead. 

Listen  to  the  golden  words  of  Judge  Clark,  of  the  Bourbon 
Circuit  Court,  the  first  court  to  pass  on  this  question.  His  decision 
was  adverse  to  the  constitutionality  of  the  measure,  and  having 
been  summoned  to  appear  before  the  Legislature  and  show  cause 
why  he  should  not  be  removed  by  address,  responded  in  the  follow- 
ing language : 

"In  pronouncing  void  a  law  that  is  incompatible  with  the  Con- 
stitution, the  judiciary  does  not  assume  a  superiority  over  the  Leg- 
islature. It  announces  only  that  the  will  of  the  people  as  expressed 
in  their  Constitution  is  above  the  will  of  any  of  the  servants  of 
the  people.  The  decision  was  given  after  the  most  mature  delib- 
eration, which  I  was  able  to  bestow,  and  from  a  firm  conviction  of 
the  principles  there  mentioned,  and  I  must  have  been  not  only  faith- 
less to  my  conscience,  but  to  the  Constitution  of  the  United  States 
and  the  dignity  of  the  judicial  office  had  I  expressed  any  other  opin- 


Men  of  Towering  Ability. 

It  was  fortunate  indeed  for  the  State  that  in  these  times  when 
the  State  government  itself  was  imperiled,  the  Court  of  Appeals  was 
in  the  hands  of  men  of  such  towering  ability.  There  was  the  great 
Chief  Justice  Boyle,  who,  among  the  others,  stood  like  Mount  Blanc 
above  the  lesser  Alps.  He  had  desired  for  some  time  to  retire  from 
the  bench  of  the  State,  but  his  keen  sense  of  duty  impelled  him 
to  remain  at  his  post  as  long  as  there  was  the  least  danger,  and  he 
stood  like  a  Greek  warrior  until  the  last  battle  was  finished.  The 
people  had  great  confidence  in  his  personal  integrity,  and  this; 
more  than  anything  else,  accounts  for  the  sweeping  victory  that 
finidly  crowned  the  efforts  of  the  Anti-Relief  party  at  the  August 
election,  1826.    This  duty  finished  the  great  Chief  Justice  resigned 
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to  become  Federal  Judge  for  the  District  of  Kentucky,  which  po- 
sition* he  filed  with  ability  until  his  death,  January  25,  1835. 

In  view  of  the  fact  that  Judge  Boyle  was  Chief  Justice  during 
this  assault  upon  the  judiciary,  and.  stood  with  Spartan  devotion  to 
the  cause  through  that  memorable  struggle,  I  feel  that  I  cannot  con- 
clude this  paper  with  anything  more  appropriate  than  the  splendid 
and  deserved  eulogy  which  Judge  George  Robertson,  himself  an 
august  and  serene  personality,  once  paid  to  Judge  Boyle: 

''As  a  lawyer,  he  was  candid,  consciencious  and  faithful;  as  a 
statesman,  honest,  disinterested  and  patriotic ;  as  a  judge,  pure,  im- 
partial and  enlightened;  as  a  citizen,  upright,  just  and  faultless; 
as  a  neighbor,  kind,  affable  and  condescending;  as  a  man,  chaste, 
modest  and  benignant ;  as  a  husband,  most  constant,  affectionate  and 
devoted." 


REFORMATION  OF  THE  JURY  SYSTEM 

By  Lewis  McQuown.* 


In  an  able  and  interesting  addressf  on  *' Reform  in  Criminal 
Procedure,"  delivered  by  Judge  Kerr  before  the  Kentucky  Circuit 
Judges'  Association,  he  urges  that  the  law  be  changed  so  that  in 
trials,  in  criminal  cases,  the  juries  shall  only  be  required  to  pass  upon 
the  guilt  of  the  accused,  and  that  the  judges  be  authorized  to  fix  the 
punishment.  He  illustrates  and  enforces  this  contention  by  reference 
to  numerous  trials,  where  manifest  injustice  resulted  from  verdicts  in 
which  the  punishment,  fixed  by  the  jury,  was  either  excessive  or  in- 
adequate. A  system  which  provided  these  inequalities,  he  urges, 
should  be  changed. 

Judge  Kerr,  at  the  close  of  his  address,  correctly  and  forcibly 
points  out  the  cause  of  the  inequalities  in  these  verdicts : 

**The  great  trouble  with  most  juries  is  that  the  individual 
members,  who  compose  it,  resolve  themselves  into  a  law  unto  them- 
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selves,  and  they  not  only  determine  the  guilt  or  innoeence,  the  pun- 
ishment to  be  inflicted,  but  the  righteousness  of  the  law." 

This  is  doubtless  true ;  and  thus  they  deal  with  the  guilt  of  the 
accused,  in  the  same  manner,  and  upon  the  same  considerations, 
as  in  fixing  the  pimishment.  If  they  are  opposed  to  the  law,  hung 
juries,  or  verdicts  of  not  guilty,  often  result,  whereas  the  same 
quantum  of  evidence,  in  a  case  where  they  favor  the  enforcement 
of  the  law,  will  produce  a  conviction.  So  that  it  would  seem  that 
all  the  objections  against  the  power  to  fix  punishment  by  juries 
applies,  with  equal  force,  to  their  passing  upon  the  guilt  or  inno- 
cence of  the  accused.  The  law  which  the  court  has  given  them,  in 
many  instances,  is  regarded  as  only  '*a  scrap  of  paper,"  and  the 
verdict  is  based  upon  the  law  evolved  by  them  in  the  jury  room. 
If,  however,  juries  are  to  be  shorn  of  the  power  to  fix  punishment, 
because  they  abuse  it,  in  some  cases,  if,  in  like  manner,  this  power 
to  pass  upon  the  guilt  of  the  accused  is  abused,  must  they  be  dis- 
pensed with  altogether! 

If  Judge  Kerr  is  correct  in  the  views  advanced,  would  the  rem- 
edy he  offers  cure  the  evilT  That  an  experienced  judge  is  better 
able  than  a  jury  to  fix  an  adequate  and  just  punishment,  will  be 
denied  by  few  persons  familiar  with  judicial  procedure.  But  it 
will  be  well  for  those  who  seek  to  invest  the  judges  with  this  power 
to  carefully  consider  the  consequences,  which  may  result  from  the 
change.  To  pronoimce  a  sentence  of  death,  in  pursuance  to  a  ver- 
dict by  a  judge,  is  an  unpleasant  duty ;  but  when  the  judge  has  the 
discretion  to  choose  between  life  and  death,  a  heavy  responsibility 
is  imposed.  In  the  first  instance,  the  jury  has  declared  the  penalty, 
and  has  the  responsibility,  but,  in  the  last,  it  rests  entirely  upon  the 
judge.  It  is  questionable  whether  the  extreme  penalty  would  be 
as  often  imposed  by  the  judge  as  it  is  now  by  the  juries.  Before 
service,  the  jurors  are  asked  whether  they  are  opposed  to,  or  have 
conscientious  scruples,  against  the  infliction  of  capital  punishment. 
But  when  and  where,  and  by  whom,  will  the  judges  be  interrogated 
upon  this  vitally  important  but  extremely  delicate  question? 

When  we  consider  that  juries  have  been  allowed  to  fix  the 
punishment  so  long,  if  the  power  to  do  so  should  be  taken  from 
them  and  vested  in  the  judges,  this  would,  or  might,  in  some  meas- 
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ure,  engender  resentment  against  the  law  and  the  courts,  and  have 
a  tendency  to  cause  hung  juries,  or  verdicts  of  not  guilty.  Not 
knowing  what  punishment  the  judge  would  fix,  in  many  instances, 
juries  might  refuse  to  find  a  verdict  of  guilty.  They  might  be 
willing  to  find  a  verdict  of  guilty,  in  a  murder  case,  and  yet  would 
not  consent  to  the  death  penalty.  So  as  to  manslaughter,  where 
there  is  a  wide  margin  between  the  highest  and  lowest  penalty. 
If  the  jury  suspected  that  the  judge  would  impose  the  maximum 
term,  and  they  believed  that  only  the  minimum  punishment  should 
be  given,  in  such  cases  convictions  would  be  rare. 

What  is  the  remedy  for  these  evils,  real  or  conjectural?  It 
will  certainly,  in  a  measure,  be  found  in  raising  the  standard  of 
qualification  for  jurors,  and  in  changing  the  mode  of  their  selec- 
tion. This  will  not  eliminate  all  the  evils  that  inhere  in  the  sys- 
tem, but  it  is  believed  will  contribute  largely  to  that  end. 

The  system  of  selecting  jurors  which  prevailed  before  the  in- 
troduction of  the  *' wheel* *  furnished  a  higher  class  of  citizens  than 
we  see  in  the  jury  box  today.  The  commissioners  selected  one  hun- 
dred names  of  men  '*free  from  all  legal  exceptions,  of  fair  charac- 
ter, and  approved  integrity,  of  sound  judgment  and  well  informed." 
From  this  list  thirty  were  selected  by  lot  to  compose  the  petit 
juries.  It  was  an  easy  task  for  the  commissioners  to  select  these 
names  from  personal  acquaintance.  In  selecting  thirty  of  these  by 
lot  it  was  morally  certain  that  each  would  possess  the  required 
qualification. 

But  under  the  present  system,  it  seems  impracticable,  if  not 
impossible,  to  obtain  the  same  class  of  citizens.  The  commissioners 
are  required  to  select  the  names  from  the  assessor's  book.  This 
seems  to  be  mandatory,  and,  no  doubt,  impressed  with  this  idea,  the 
commissioners  assume  that  if  the  names  appear  on  the  book,  it  is 
evidence  of  suflPicient  qualification.  In  counties  having  a  small 
population,  where  only  125  names  are  required,  the  commission- 
ers may  be  personally  acquainted  with  the  persons  selected.  But 
in  the  more  populous  counties,  where  from  500  to  2,000  names  are 
required,  it  seems  impossible  to  do  more  than  take  many  of  them 
from  the  book,  and  no  doubt  this  is  the  usual  practice.  Where 
one  or  two  thousand  names  are  selected,  can  the  commissioners 
fairly  and  truthfully  certify  to  the  court  that  these  persons  arie 
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qualified  under  the  law?  If  they  do  so,  it  seems  unbelievable.  The 
law  contemplates  that  the  commissioners  should  have  knowledge 
as  to  the  qitalification.  In  selecting  one  or  two  thousand  this  is 
impracticable,  if  not  impossible.  Hence  the  jury  boxes  contain 
many  disqualified  jurors.    The  wonder  is  there  are  not  more. 

Under  the  former  system,  the  statute  required  a  higher  stand- 
ard than  the  present  law  prescribes.  Now  it  is  **  intelligent,  sober, 
discreet  and  impartial  citizens."  Under  the  former  law,  the  quali- 
fication was  ''free  from  all  legal  exceptions,  of  fair  character  and 
approved  integrity,  of  sound  judgment  and  well  informed."  A 
juror  may  be  intelligent,  sober  and  discreet,  but  has  he  character, 
integrity  and  sound  judgment?  Neither  is  required  under  the 
present  law.    A  juror  may  be  qualified  without  either. 

It  seems  clear  that  many  of  the  mistakes,  and  much  of  the  in- 
justice, of  which  Judge  Kerr  complains  might,  or  would  be  cor- 
rected, if  the  standard  for  jurors  was  raised,  and  the  mode  of  their 
selection  changed.  This  subject  is  certainly  worthy  of  the  careful 
consideration  of  legislators,  as  well  as  of  the  bench  and  bar  of  the 
Commonwealth,  for  no  important  legal  reform  can  ever  be  accom- 
plished except  by  the  efforts  of  those  engaged  in  the  administra- 
tion of  the  law.  The  profession  is  indebted  to  Judge  Kerr  for  call- 
ing attention  to  the  miscarriage  of  justice  under  the  present  system. 
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EDITORIAL  NOTES. 


THE  NECESSITY  FOR  A  LEAGUE  OF  NATIONS  TO 
ENFORCE  PEACES 

A  Disentangling  Alliance  of  Nationfl 

I  shall  never  myself  consent  to  an  entangling  alliance,  but 
would  gladly  assent  to  a  disentangling  alliance,  an  alliance  which 


*Ezcerpt8  from  addresses  and  state  papers  by  Woodrow  Wilson,   President 
of  the  United  States. 
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would  disentangle  the  peoples  of  the  world  from  those  combinations 
in  which  they  seek  their  own  separate  and  private  interests,  and 
unite  the  peoples  of  the  world  to  preserve  the  peace  of  the  world 
upon  a  basis  of  common  right  and  justic.  There  is  liberty  there,  . 
not  limitation.  There  is  freedom,  not  entanglement.  There  is  the 
achievement  of  the  highest  thing  for  which  the  United  States  has 
declared  its  principles. — (Prom  the  Memorial  Day  address:  May 
30,  1916.) 


Nations  Today  are  Neighbors 

The  world  will  never  be  again  what  it  has  been.  The  United 
States  will  never  be  again  what  it  Mas  been.  The  United  States 
was  once  in  enjoyment  of  what  we  used  to  call  splendid  isolation. 
The  three  thousand  miles  of  the  Atlantic  seemed  to  hold  all  European 
aflPairs  at  arm's  length  from  us.  The  great  spaces  of  the  Pacific 
seemed  to  disclose  no  threat  of  influence  upon  our  politics.  Now 
from  across  the  Atlantic  and  from  across  the  Pacific  we  feel  to  the 
quick  the  infiuences  which  are  affecting  ourselves.  ...  It  does 
not  suffice  to  look,  as  some  gentlemen  are  looking,  back  over  their 
shoulders,  to  suggest  that  we  do  again  what  we  did  when  we  were 
provincial  and  isolated  and  unconnected  with  the  great  forces  of 
the  world,  for  now  we  are  in  the  great  drift  of  humanity  which  is 
to  determine  the  politics  of  every  country  in  the  world. — (Prom 
an  address  delivered  at  Lona  Branch,  N.  J.:  November  4,  1916.) 


A  Covenant  of  Co-operative  Peace 

In  every  discussion  of  the  peace  that  must  end  this  war  it  is 
taken  for  granted  that  that  peace  must  be  followed  by  some 
definite  concert  of  power,  which  will  make  it  virtually  impossible 
that  any  such  catastrophe  should  ever  overwhelm  us  again.  Every 
lover  of  mankind,  every  sane  and  thoughtful  man,  must  take  that 
for  granted. 

It  is  inconceivable  that  the  people  of  the  United  States  should 
play  no  part  in  that  great  enterprise.  To  take  part  in  such  a  service 
will  be  the  opportunity  for  which  they  have  sought  to  prepare 
themselves  by  the  very  principles  and  purposes  of  their  polity  and 
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Ihe  approved  practices  of  their  government,  ever  since  the  4jb^ 
when  they  set  up  a  new  nation  in  the  high  and  honorable  hope  .that 
it  might,  in  all  that  was  and  did,  show  mankind  the  way  to, liberty. 
They  cannot,  in  honor,  withhold  the  service  to  which  they  are  now 
about  to  be  challenged.  They  do  not  wish  to  withhold  it.  But  they 
owe  it  to  themselves  and  to  the  other  nations  of  the  world  to  state 
the  conditions  under  which  they  will  feel  free  to  render  it. 

No  covenant  of  co-operate  peace  that  does  not  incfude  the 
peoples  of  the  New  World  can  suffice  to  keep  the  future  safe  against 
war,  and  yet  there  is  only  one  sort  of  peace  that  the  peoples  of 
America  could  join  in  guaranteeing.  .  .  .  Mere  agreements 
may  not  make  peace  secure.  It  will  be  absolutely  necessary  that  a 
force  be  created  as  a  guarantor  of  the  permanency  of  the  settle- 
ment so  much  greater  than  the  force  of  any  nation  now  engaged, 
or  any  alliance  hitherto  formed  or  projected,  that  no  nation,  no 
probable  combination  of  nations,  could  face  or  withstand  it.  If 
the  peace  presently  to  be  made  is  to  endure,  it  must  be  a  peace 
made  secure  by  the  organized  major  force  of  mankind. 

I  am  proposing  government  by  the  consent  of  the  governed; 
that  freedom  of  the  seas  which  in  international  conference  after 
conference  representatives  of  the  United  States  have  urged  with 
the  eloquence  of  those  who  are  the  convinced  disciples  of  liberty ;  and 
that  moderation  of  armaments  which  makes  of  armies  and  navies 
a  power  for  order  merely,  not  an  instrument  of  aggression  or  of 
selfish  violence. 

These  are  American  principes,  American  policies.  We  can 
stand  for  no  others.  And  they  are  also  the  principles  and  policies 
of  forward-looking  men  and  women  everywhere,  of  every  modem 
nation,  of  every  enlightened  community.  They  are  the  principles 
of  mankind  and  must  prevail. — (Prom  the  address  to  the  Senate: 
January  22,  1917,) 


It  is  a  distressing  and  oppressive  duty,  gei^lemen  of  the 
Congress,  which  I  have  performed  in  thus  addressing  you.  There 
Are,  it  may  be,  many  months  of  fiery  trial  and  sacrifice  ahead  of 
us.  It  is  a  fearful  thing  to  lead  this  great,  peaceful  people  into  wbTi 
into. the  most  terrible  and  disastrous  of  all  wars,  civilization  itself 
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«eesung  to  be  in  the  baance.  But  the  right  is  more  precious  than 
peace,  and  we  shall  fight  for  the  things  which  we  have  always 
carried  nearest  our  hearts — ^for  democracy,  for  the  right  of  those 
who  submit  to  authority  to  have  a  voice  in  their  own  govern- 
ments, for  the  rights  and  liberties  of  small  nations,  for  a  universal 
dominion  of  right  by  such  a  concert  of  free  peoples  as  shall  bring 
peace  and  safety  to  all  nations  and  make  the  world  itself  at  last 
free.  To  such  a  task  we  can  dedicate  our  lives  and  our  fortunes, 
everything  that  we  are  and  everything  that  we  have,  with  the 
pride  of  those  who  know  that  the  day  has  come  when  America 
is  privileged  to  spend  her  blood  and  her  might  for  the  principles 
that  gave  her  birth  and  happiness  and  the  peace  which  she  has 
treasured.  God  helping  her,  she  can  do  no  other. — (From  the 
War  Message  to  Congress:  April  2,  1917.) 


The  hope  of  the  word  is  that  when  the  European  war  is  over, 
arrangements  will  have  been  made  composing  many  of  the  ques- 
tions which  have  hitherto  seemed  to  require  the  arming  of  the 
nations,  and  that  in  some  ordered  and  just  way  the  peace  of  the 
world  may  be  maintained  by  such  co-operation  of  force  among  the 
great  nations  as  may  be  necessary  to  maintain  peace  and  freedom 
throughout  the  world.  When  these  arrangements  for  a  permanent 
peace  are  made,  we  can  determine  our  military  needs  and  adapt 
our  course  of  military  preparation  to  the  genius  of  a  world  organ- 
ized for  justice  and  democracy. — (From  the  statement  on  the  Gen- 
eral Staff  Bill,  issued  April  6,  1917.) 


The  Bight  Honorable  David  Lloyd  George,  Prime  Miniiter  of 

Oreat  Britian. 
The  world  will  then  be  able,  when  this  war  is  over,  to  attend 
to  its  business  In  peace.  There  will  be  no  war  or  rumors  of  war 
to  disturb  and  to  distract.  We  can  build  up,  we  can  reconstruct, 
we  eafi  till,  we  can  cultivate  and  enrich,  and  the  burden  and  terror 
and  waste  of  war  will  have  gone.  The  best  security  for  peace  will  be 
thftt  nations  band  themselves  together  to  punish  the  peace-breaker. 
In  the  armories  of  Europe,  every  weapon  will  be  a  sword  of  justice. 
In  the  government  of  men,  every  army  will  be  the  constabulary  of 
peace.— ^(From  the  address  at  Guildhall:  January  11,  1917.) 
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The  Kight  Honorable  Herbert  Asquiih,  Former  Prime  IfiniBter  of 

Oreat  Britian 

We  are  bound,  and  not  only  bound,  but  glad,  to  give  respect- 
ful attention  to  such  pronouncements  as  the  recent  speech  of  .  .  . 
President  Wilson.  That  speech  was  addressed  ...  to  the 
American  Senate,  and  through  them  >  to  the  people  of  the  United 
States.  It  was,  therefore,  a  declaration  of  American  policy,  or,  to 
speak  more  precisely,  of  American  ideals.  The  President  held  out 
to  his  hearers  the  prospect  of  an  era  when  the  civilization  of  man- 
kind, banded  together  for  the  purpose,  will  make  it  their  joint  and 
several  duty  to  repress  by  their  united  authority,  and  if  need  be  by 
their  combined  naval  and  military  forces,  any  wanton  or  aggres- 
sive invasion  of  the  peace  of  the  world.  It  is  a  fine  ideal,  which 
must  arouse  all  our  sympathies. — (Prom  the  speech  in  the  House 
of  Commons:  February  1,  1917.) 


The  Kight  Honorable  Arthur  James  Balfour,  Britiah  Secnretary  for 

Foreign  Affairs. 

.  .  .  If,  in  our  time,  any  substantial  eflPort  is  to  be  made  to- 
ward securing  the  permanent  triumph  of  the  Anglo-Saxon  ideal,  the 
great  communities  which  accept  it  must  work  together.  And  in 
working  together  they  must  remember  that  law  is  not  enough. 
Behind  law  there  must  be  power.  It  is  good  that  arbitration  should 
be  encouraged.  It  is  good  that  the  accepted  practices  of  warfare 
should  become  ever  more  humane.  It  is  good  that  before  peace  is 
broken  the  would-be  belligerents  should  be  compelled  to  discuss 
their  diflPerences  in  some  congress  of  the  nations.  It  is  good  that 
the  security  of  the  smaller  states  should  be  fenced  round  with 
peculiar  care.  But  all  the  precautions  are  mere  scraps  of  paper 
unless  they  can  be  enforced. — (London  Times:  May  18,  1916.) 


Viscount  Grey  of  Fallodon,  Former  British  Becretaxy  for  Foreign 

Affairs. 

If  the  nations  of  the  world  after  this  war  are  to  do  something 
more  eflPective  than  they  were  ever  able  to  do  before  this  war,  to 
combine  themselves  for  the  common  object  of  preserving  peace, 
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they  must  be  prepared  not  to  undertake  more  than  they  are  able  to 
uphold  by  force,  and  to  see  when  the  time  of  crisis  comes  that  it 
is  upheld  by  force. — (Prom  an  address  before  the  Foreign  Press 
Association  of  London:  October  23,  1916.) 


Earl  Cnnon,  Lord  President  of  the  British  War  Council. 

They  would  be  surprised  if  when  the  war  was  over  the  better 
judgment  of  mankind  did  not  rally  in  force  and  say  that  these 
abominations  must  not  be  again  in  the  world.  Mankind  must  be 
saved  from  the  peril  of  its  own  passion.  Machinery  must  be  de- 
vised to  prevent  the  reign  of  brute  force  in  the  world. — (From 
his  statement  as  chairman  of  the  Atlantic  Union:  May  16,  1916.) 


The  Kight  Honorable  Arthur  Henderson,  Former  Member  of  the 
British  War  Council,  Former  Secretary  of  the  British 

Labor  Party. 
Such  a  peace  can  only  be  satisfactory  if  founded  upon  the 
defeat  of  unrestrained  militarism,  and  accompanied  by  a  League  of 
Nations  sufficiently  strong  to  keep  the  existing  armies  in  their 
proper  places,  prevent  the  inflation  of  armaments,  and  secure  the 
enforcement  of  international  law.  It  must  be  a  peace  which  will 
serve  to  remove,  or  at  least  weaken,  the  causes  of  unrest  between 
nations,  and  bring  into  universal  disfavor  acts  of  aggression. — 
(From  a  speech  to  Croydon  North  End  Brotherhood:  January  18, 
1917.) 


(General  the  Honorable  Jan  C.  Smuts,  K.  C,  N.  L.  A.,  Minister  of 
Defense,  Union  of  South  Africa. 

It  is  expedient  in  the  interest  of  mankind  that  some  machinery 
should  be  set  up  after  the  present  war  for  the  purpose  of  maintain- 
ing international  right  and  general  peace,  and  this  meeting  wel- 
comes the  suggestion  put  forward  for  this  purpose  by  the  Presi- 
dent of  the  United  States  and  other  influential  statesmen  in  Amer- 
ica, and  commends  to  the  sympathetic  consideration  of  the  British 
people  the  idea  of  forming  a  union  of  free  nations  for  the  preserva- 
tion of  permanent  peace. — (From  a  resolution  introduced  by  Gen- 
eral Smuts,  seconded  by  the  Archbishop  of  Canterbury,  and  unani- 
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mously  adopted  at  the  League  of  Nations  mass  meeting,  Central 
Hall,  Westminster:  May  14,  1917.) 


Lord  Norfhdiffe,  British  Editor,  Head  of  the  American  llissioiL. 

A  close  federation  of  the  nations  now  fighting  the  good  fight 
will  be  the  only  insurance  against  the  autocracy  that  made  this 
war  possible  and  the  horrors  that  the  armies  of  the  autocrat  per- 
petrated on  innocent  non-combatants.  The  world  must  be  made 
free  for  democracy. — (From  an  address  before  the  Players  Club, 
New  York  City:  June  28,  1917.) 


M.  Alexandre  Bibot,  Form^  Premier  of  France. 

It  is  necessary  that  a  League  of  Peace  be  founded  in  the  same 
spirit  of  democracy  that  France  has  had  the  honor  of  introducing 
into  the  world.  The  nations  now  in  arms  will  constitute  the  Society 
of  Nations.  This  is  the  future  of  humanity,  or  one  might  well 
despair  of  the  future.  President  Wilson  upon  this  point  is  with 
us.  All  nations  not  predatory  must  unite  to  prevent  others  from 
disturbing  the  peace.  They  must  unite  in  an  armed  league  to  make 
respected  throughout  the  world,  peace,  justice  and  liberty. — (From 
an  address  to  the  French  Senate :  June  6,  1917.) 


M.  Bene  Viviani,  Former  Premier  of  France,  Head  of  the  French 
lUssion  to  the  United  States. 

Your  flag  bears  forty-eight  stars  representing  forty-eight  states. 
Each  state  has  its  own  legislature,  but  all  are  subject  to  federal 
laws  that  were  made  for  all.  May  we  not  hope  for  the  day  when  all 
the  nations  of  the  earth  will  be  united  as  are  your  states,  under 
certain  broad  and  general  restrictions  that  will  make  it  forever 
impossible  for  some  mad  autocrat  to  play  havoc  with  the  universe! 
— (From  the  speech  at  the  Boston  Public  Library:  May  13,  1917.) 


His  Holiness  Pope  Benedict 
First  of  all,  the  fundamental  point  must  be  that  the  material 
force  of  arms  be  substituted  by  the  moral  force  of  right,  from  which 
shall  arise  a  fair  agreement  by  all  for  the  simultaneous  and  re- 
ciprocal diminution  of  armaments,  according  to  the  rules  and  guar- 
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aiitees  to  be  established,  in  a  measure  necessary  and  sufficient  for 
the  maintenance  of  public  order  in  each  state. 

Then  in  the  substitution  for  armies  of  the  institution  of  arbi- 
tration with  its  high  pacifying  function,  according  to  the  rules 
to  be  laid  down  and  the  penalties  to  be  imposed  on  a  state  which 
would  refuse  either  to  submit  a  national  question  to  arbitration 
or  to  accept  its  decision. — (Prom  the  message  to  the  belligerent 
governments:  August  1,  1917.) 


OOVEKNUENTS  PLEDGE  SUPPORT  TO  A  LEAGUE  OF 

NATIONS 

(Official  Correspondence  and  Resolutions) 

The  Govemment  of  the  United  States. 

In  the  measures  to  be  taken  to  secure  the  future  peace  of  the 
world  the  people  and  govemment  of  the  United  States  are  as  vitally 
and  as  directly  interested  as  the  governments  now  at  war.  Their 
interest,  moreover,  in  the  means  to  be  adopted  to  relieve  the  smaller 
and  weaker  peoples  of  the  world  of  the  peril  of  wrong  and  violence 
is  as  quick  and  ardent  as  that  of  any  other  people  or  government. 
They  stand  ready,  and  even  eager,  to  co-operate  in  the  accomplish- 
ment of  these  ends  when  the  war  is  over  with  every  influence  and 
resource  at  their  command. — (Prom  President  Wilson's  identic 
note  to  the  warring  nations;  dated  Washington,  December  18, 
1916.) 


The  Governments  of  the  Entente  Allies 

In  a  general  way  they  (the  Allied  governments)  desire  to  de- 
clare their  respect  for  the  lofty  sentiments  inspiring  the  American 
note  (of  December  18th)  and  their  whole-hearted  agreement  with 
the  proposal  to  create  a  League  of  Nations  which  shall  assure  peace 
and  justice  throughout  the  world.  They  recognize  all  the  benefits 
that  would  accrue  to  the  cause  of  humanity  and  civilization  from 
the  institution  of  international  arrangements  designed  to  prevent 
violent  eoiifliets  between  nations,  and  so  framed  as  to  provide  the 
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sanctions  necessary  to  their  enforcement,  lest  an  illusory  security 
should  serye  merely  to  facilitate  fresh  acts  of  aggression. — (From 
the  joint  reply  to  the  American  Note:  dated  Paris,  January  10, 
1917.) 


The  Oovemment  of  Great  Britian 

The  people  of  this  country  ...  do  not  believe  peace  can 
be  durable  if  it  be  not  based  on  the  success  of  the  allied  cause.  For 
a  durable  peace  can  hardly  be  expected  unless  three  conditions  are 
fulfilled :  the  first  is  that  the  existing  causes  of  international  unrest 
should  be  as  far  as  possible  removed  or  weakened;  the  second  is 
that  the  aggressive  aims  and  the  unscrupulous  methods  of  the  Cen- 
tral Powers  should  fall  into  disrepute  among  their  own  peoples; 
the  third  is  that  behind  international  law  and  behind  all  treaty 
arrangements  for  preventing  or  limiting  hostilities  some  form  of 
international  sanction  should  be  devised  which  would  give  pause  to 
the  hardiest  aggressor. — (From  a  letter  from  Foreign  Secretary 
Balfour  to  Sir  Cecil  Spring  Rice :  dated  London,  January  13,  1917.) 


The  French  Oovemment 

The  Chamber  of  Deputies,  the  direct  expression  of  the 
sovereignty  of  the  French  people,  expects  that  the  eflforts  of  the 
armies  of  the  republic  and  her  allies  will  secure,  once  Prussian 
militarism  is  destroyed,  durable  guarantees  for  peace  and  inde- 
pendence for  peoples  great  and  small,  in  a  league  of  nations  such 
as  has  already  been  foreshadowed. — (From  a  resolution  adopted  by 
the  Chamber  of  Deputies  and  approved  by  the  Senate :  Paris,  June 
4  and  June  6,  1917.) 


The  Oovemment  of  Switzerland 

You  regard  as  one  of  the  most  eflPicacious  means  to  that  end 
a  treaty  of  arbitration  conceived  in  the  same  spirit  as  the  treaty 
of  February  13,  1914,  between  Switzerland  and  the  United  States, 
a  treaty  which  all  the  countries  are  to  sign  and  by  which  they  will ' 
undertake  to  submit  to  the  decision  of  a  supreme  international 
tribunal  the  confiicts  which  may  arise  betwen  them  in  order  to 
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avoid,  as  far  as  possible,  a  return  of  the  catastrophe  which  desolates 
the  world  today.  Switzerland  is  so  much  the  better  placed  to  ap- 
preciate the  work  ef  which  the  United  States  has  taken  the  initia- 
tive, because,  surrounded  on  all  sides  by  war,  peopled  by  the  race 
and  inheriting  the  language  and  the  culture  of  three  among  the 
combatant  nations,  she  is  better  able  than  any  other  country  to 
realize  the  fact  that  war  is  inhuman,  and  is  contrary  to  the  superior 
interest  of  civilization  which  is  the  common  patrimony  of  all  men. 
If,  then,  at  the  conclusion  of  peace,  the  occasion  should  present  it- 
self for  us  to  unite  our  efforts  to  yours,  we  will  not  fail  to  do  so, 
and  we  will  be  happy  to. — (Letter  from  Doctor  Arthur  Hoffman, 
Division  of  Foreign  Affairs,  to  Hon.  Theodore  Marburg,  Decem- 
ber 11,  1916.) 


The  Spanish  Oovemment 

His  Majesty's  government  is  following  with  keen  sympathy 
the  idea  of  establishing,  after  the  end  of  the  present  war,  an  in- 
ternational league  for  the  purpose  of  preventing  the  peace  of  the 
world  being  again  disturbed,  and  when  the  opportunity  of  doing 
so  arrives,  with  a  guarantee  of  success,  will  lend  its  concourse  to 
the  realization  of  such  a  humanitarian  and  lofty  project. — (A 
cablegram  from  Don  Amalio  Gimeno,  Minister  of  Foreign  Affairs, 
to  the  League  to  Enforce  Peace:  dated  Madrid,  January  13,  1917.) 


ECONOinC  PRESSURE  AS  A  BIEANS  TO  PREVENT  WAR 

(From  a  report  of  the  special  committee  appointed  by  the 
Chamber  of  Commerce  of  the  United  States  to  consider  economic 
results  of  the  war  and  American  business.  This  recommendation 
was  endorsed  by  a  two-thirds  vote  of  the  282  commercial  organiza- 
tions constituting  the  membership  of  the  chamber.) 

Many  states  that,  for  various  reasons,  might  not  be  able  to  co- 
operate with  military  force  could  co-operate  by  their  economic 
force,  and  so  render  the  action  against  the  offending  state  more 
effective,  and  that,  in  the  end,  would  be  more  humane. 
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RECENT  IMPORTANT  DEOSIONS.* 


Transfer  of  Property  to  Corporation  Formed  by  Bankrupt- 
Discharge. — Where  a  debtor  operating  several  stores,  some  of  which 
were  unprofitable,  and  within  four  months  of  bankruptcy  transfers 
the  unprofitable  stores  to  a  corporation  organized  by  him  in  consid- 
eration of  which  transfer  he  received  most  of  the  stock  of  the  cor- 
poration and  used  some  of  it  to  secure  creditors,  and  claims  that 
the  transfer  was  made  to  protect  creditors  by  breaking  the  leases 
of  the  unprofitable  stores,  but  it  does  not  appear  that  said  transfer 
was  made  with  fraudulent  intent,  a  discharge  should  be  denied. 
The  question  of  intent  in  such  a  case  is  one  of  fact  and  not  of  law. 

Matter  of  Braus,  40  Am.  B.  R.  668. 


Bankruptcy  Court — Jurisdiction— Suit  by  Trustee  to  Collect 
Unpaid  Stock  Subscriptions. — The  bankruptcy  court  has  no  juris- 
diction of  a  suit  in  equity  by  the  trustee  in  bankruptcy  of  a  cor- 
poration to  enforce  the  unconditional  liability  of  the  stockholders 
on  their  unpaid  stock  subscriptions.  The  appropriate  remedy  is 
a  separate  action  at  law  against  each  stockholder.  An  order  of 
the  bankruptcy  court  directing  the  trustee  ot  a  corporation  *'to 
institute  a  suit  in  equity"  to  enforce  the  unconditional  liability  of 
stockholders  on  their  unpaid  stock  subscriptions  does  not-  confer 
equity  jurisdiction. 

Kelley  vs.  OUl,  40  Am.  B.  R.  421. 


Is  Contract  With  Alien  Enemy  Valid  In  Time  of  War?— The 
fact  that  the  principal  is  an  alien  enemy  does  not  avoid  a  contract 
for  the  sale  of  land  made  by  his  attorney  appointed  by  art  irre- 
vocable power  of  attorney  before  he  had  assumed  enemy  character, 
inasmuch  as  neither  the  making  nor  the  completion  of  the  contract 
involves  any  intercourse  with  the  enemy. 

Tingley  vs.  MuUer,  86  L.  J.  Gh,  N.  S. 


*By  Ben  H.  Scott. 
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Witm88--4Mf-I]ieri]iiiBatio&— W«^  of  PrMblfek— The  peti- 
tioner, who  wrote  a  newspaper  article  which  stated  in  advance  of 
arrests  under  the  indictments  that  they  had  been  foniid  by  the 
grand  jury,  declined,  when  examined  by  the  grand  jury  in  an  in- 
quiry as  to  how  its  secrets  had  been  divulged,  to  state  the  source 
of  his  information.  He  then  declined,  on  the  ground  of  constitu- 
tional privilege,  to  answer  questions  as  to  whether  any  member 
of  the  grand  jury  informed  him  that  the  indictments  had  been 
found.  Constitutional  Bill  of  Bights,  Article  2,  Section  23^  declares 
that  no  person  shall  be  compelled  to  testify  against  himself  in  any 
criminal  case.  Held,  that  as  petitioner  did  not  claim  his  constitu- 
tional exemption  as  to  the  question  where  he  got  his  information, 
and  as  he  would  be  guilty  of  no  offense,  tho  a  member  of  the 
grand  jury,  a  witness,  or  officer  of  court  informing  him  of  the  pro- 
ceeding, could  be  punished,  petitioner's  refusal  to  answer  such 
questions  cannot  be  justified,  tho  one  claiming  the  privilege 
against  self-incrimination  should  not  be  committed  for  contempt, 
where  it  is  not  entirely  plain  that  his  answers  might  not  lead  to 
a  prosecution  of  himself,  for  the  petitioner's  refusal  to  answer 
questions  as  to  whether  any  grand  juror  gave  him  information  eould 
not  be  sustained  on  the  theory  that  the  petitioner  mighty  by  bur- 
glary or  other  criminal  means,  have  obtained  the  information; 
such  theory  being  possible  only  as  to  the  question  with  reference  to 
which  the  petitioner  claimed  no  exemption. 

Ex  Parte  Holliway,  199  S.  W.  412. 


Sunday— Sports  or  Amusemento— Moving  Picttite  GBiow.— That 
the  operation  of  a  moving  picture  theater  or  show  on  Sunday  is  not 
an  ''ordinary  household  office  or  other  work  of  necessity  or  char- 
ity," and  is  a  violation  of  Kentucky  Statutes,  Section  1821,  and 
that  its  acts  in  causing  its  several  employes  to  assist  in  the  w^rk 
of  operating  the  picture  show,  constituted,  as  to  each  of  such  em- 
ployes, the  commission  by  appellant  of  a  separate  offense,  is  held 
in  Capital  Theatre  Company  vs.  Commonwealth,  178  Ky.  780.  Chief 
Justice  Settle,  in  delivering  the  opinion  of  the  court,  said:  ''The 
object  df  th^  stldnte  is  not  only  to  pret^ilt  the  toipl5/er  froifi  con- 
dtieting  his  (filing  or  business  on  the  Sabbath,  but  also  to  prdt^et 
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his  employee  in  his  right  to  rest  from  labor  on  Sunday,  and  of  his 
right  the  employer  cannot  deprive  him  by  compelling  work  of  him 
on  that  day.  Li  the  enactment  of  the  statute  the  Legislature  has 
given  the  sanction  of  the  law  to  a  rule  of  conduct,  which  the  entire 
civilized  world  recognizes  as  essential  to  the  physical  and  moral 
well-being  of  society.  Its  requirement  is  a  cessation  from  labor. 
One  day  in  seven  is  the  rule  founded  in  experience  and  sustained  by 
science.  Therefore,  the  prohibition  of  secular  business  on  Sunday 
is  compelled  on  the  ground  that  by  it  the  general  welfare  is  ad- 
vanced, labor  protected  and  the  moral  and  physical  well-being  of 
society  promoted. '  * 


Adverse  Possession— Boundaries. — ^Where  one  is  mistaken  as 
to  the  location  of  his  line  and  makes  his  enclosure  extending  be- 
yond his  true  line,  with  the  intention  of  claiming  only  to  the  true 
line,  his  claim  will  extend  only  to  that  line,  but  if  he  contends  that 
the  true  line  is  beyond  his  enclosure  and  makes  it  with  the  inten- 
tion of  claiming  to  the  true  line  and  continues  to  hold  and  claim  the 
land  for  the  statutory  period  of  fifteen  years,  he  will  obtain  a  title 
to  all  the  land  within  the  enclosure  by  adverse  possession,  since  the 
intention  with  which  he  holds  or  claims  governs  in  determining 
whether  the  possession  is  adverse  or  amicable. 

Dowell  vs,  Dillon,  178  Ky.,  531. 


Evidence — Self -Serving  Declarations. — ^In  an  action  under  Sec- 
tion 2089,  Kentucky  Statutes,  by  the  widow  against  the  heirs  of  a  de- 
cedent to  establish  and  enforce  a  lien  claim  upon  real  estate  de- 
scended to  them,  statements  of  the  decedent,  not  in  the  presence  of 
the  wife,  that  he  was  out  of  debt  and  paid  with  his  own  money  the 
purchase  nioney  lien  notes,  which  the  widow  alleged  were  assigned 
and  delivered  to  her  to  secure  payment  of  the  money  loaned  by  her 
to  her  husband  for  their  payment,  were  incompetent  as  self-serving 
declarations. 

Maynard,  et  al,,  vs,  Maynard,  178  Ky.  332. 


Automobile— Dnty  of  Driver^ — ^As  a  general  rule,  it  is  the  duly 
of  the  driver  of  an  automobile  to  maintain  a  speed  sufficiently  slow 
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and  to  have  such  control  of  his  car  that  he  can  stop  within  the  dis- 
tance in  which  he  can  plainly  see  an  ohstruction  or  danger  ahead. 
This  rule  does  not  apply  to  a  case  where  a  dangerous  situation,  which 
the  driver  had  no  reason  to  expect,  suddenly  appeared  immediately 
in  front  of  the  car. 

Jacobs  vs.  Jacobs,  74  So.  992. 


Intozicating  Liquor— Jamaica  Ginger. — In  Miichell  vs.  Krinski, 
106  Ky.  602,  51  S.  W.  17,  it  was  held  that  the  jury  was  justified  in 
finding  that  Jamaica  ginger  is  a  spirituous  liquor,  upon  the  evidence 
of  a  druggist  that  the  regulation  requirements  of  Jamaica  ginger  are 
90  per  cent  alcohol  and  4  per  cent  ginger,  although  both  the  vendor 
and  vendee  swore  that  it  is  not  intoxicating,  the  court  saying  that, 
without  the  druggist's  evidence,  it  is  a  matter  of  common  knowledge 
that  Jamaica  ginger  is  an  intoxicant  and  spirituous  liquor,  and  it  is 
hardly  more  necessary  to  introduce  testimony  of  that  fact  than  it 
would  be  concerning  whiskey.  In  State  vs.  Miller,  92  Kan.  994,  L. 
R.  A.  1917P,  238,  Jamaica  ginger  is  held  to  be  an  intoxicating  liquor, 
notwithstanding  it  has  a  medicinal  use  and  the  formula  for  its 
preparation  is  given  in  the  United  States  Dispensatory,  where  it  is 
classified  with  lemon,  vanilla,  cloves,  camphor  and  like  tinctures,  ex- 
tracts and  essences. 


Divoroe— Disposition  of  Property.— A  husband,  having  erected  a 
house  on  a  lot  purchased  by  him  before  marriage,  sold  the  same  and 
deposited  part  of  the  proceeds  to  the  credit  of  his  wife.  Subsequently 
he  bought  another  lot,  paid  for  it  with  his  own  check  and  took  title 
jointly  with  his  wife.  They  erected  a  house  on  this  lot  and  applied 
the  money  deposited  to  the  credit  of  the  wife  as  part  pajnment.  In 
an  action  for  divorce,  she  claimed  ownership  in  the  property,  but  by 
the  absence  of  satisfactory  evidence  that  her  earnings  contributed  to 
the  purchase  price,  the  court,  by  section  425  of  the  Civil  Code,  held 
that  the  property  was  conveyed  to  her  by  reason  of  marriage  and 
not  for  a  valuable  consideration  and  should  be  restored  to  the  hus- 
band. 

Pruett  vs.  Pruett,  178  Ky.,  802. 
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Oarrfar--StaUiiig  Cttr— lajiny  to  Pa«lepg«r^Pwi  imif  n  Oftwd. 

— A  passenger,  who,  to  avoid  delay,  leaves  a  car  whibh,  thra  tile 
carrier's  negligence,  has  been  stalled  a  short  distance  from  his  d^ 
tination,  and  proceeds  to  walk  across  a  trestle,  when  he  mi^t  have 
chosen  another  way  which  was  safe,  is  not  entitled  to  hold  the  cal*- 
rier  liable  for  injury  due  to  his  falling  on  the  trestle,  since  his  own 
negligence  was  the  proximate  cause  of  his  injury. 

Paducah  Ttdciion  Co.  vs,  Weittauf,  176  Ky.,  62,  195  S.  W.  99, 
L.  R.  A.  1917P. 
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NOTES. 


BAB  ADMISSION  BILL 

Senile  Bill  No.  43,  introduced  by  Senator  M.  C.  Swinf  ord,  passed 
tke  State  Senate  January  29th,  by  a  vote  of  24  to  6.  It  was  rei>orted 
the  next  day  in  the  House  and  referred  to  the  Judiciary  Committee. 
It  was  placed  in  the  Orders  of  the  Day  in  the  House  February  14th, 
and  win  come  up  for  passage  soon.  This  measure  will  prove  of  great 
benefit  ta  Kentucky.  Its  purpose  is  to  9tandardize  admission  to  the 
bar.  Bvery  judge  ol  the  Court  of  Appeals  has  endorsed  it.  Practi- 
eaUy  all  the  lawyers  and  business  men  are  for  it,  and  it  is  confidently 
expected  that  the  House  will  soon  pass  it  and  that  the  (Governor 
will  sign  it. 
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The  bill,  as  it  passed  the  Senate,  follows : 
An  Act  to  Begulate  the  Admission  of  Attorneys  to  Practioe  Law. 

Be  it  enacted  by  the  Qeneral  Assembly  of  the  Commonwealth  of 
Kentucky: 

Sec.  1.  No  person  shall  hereafter  be  licensed  as  an  attorney  or 
counselor  at  law  in  this  State,  except  as  herein  provided  for. 

Sec.  2.  The  Court  of  Appeals  of  Kentucky  shall  from  time  to 
time  make  and  adopt  such  rules  and  regulations  as  the  said  court 
may  see  proper,  fixing  the  moral  qualifications  of  applicants  and 
standards  of  acquirements,  both  academic  and  legal,  to  entitle  them 
to  admission  to  practice  law  in  the  courts  of  this  Commonwealth.  No 
applicant,  however,  shall  be  under  the  age  of  twenty-one  years. 

Sec.  3.  There  is  hereby  created  a  Board  of  Examiners  on  Ad- 
mission to  the  Bar.  The  board  shall  consist  of  three  (3)  members, 
each  of  whom  shall  possess  the  qualifications  of  a  circuit  judge^ 
who  shall  be  appointed  by  the  Court  of  Appeals  of  Kentucky,  and 
shall  hold  office  for  the  term  of  three  (3)  years  and  until  the  ap- 
pointment and  qualification  of  their  successors,  respectively,  ex- 
cept that  three  (3)  examiners  first  appointed  shall  hold  office  for 
one,  two  and  three  (1,  2  and  3)  years,  respectively,  the  said  court 
indicating  at  the  time  of  their  appointment  which  of  said  examiners 
shall  hold  for  each  of  said  terms.  All  vacancies,  however  occurring, 
shall  be  filled  by  appointment  by  said  court.  The  member  of 
said  board  who  is  senior  in  point  of  service  shall  act  as  its  chair- 
man, except  that  of  the  members  constituting  the  first  board,  the 
holder  of  the  shortest  term  shall  be  its  chairman. 

Sec.  4.  The  members  of  the  board  shall  be  appointed  within 
thirty  (30)  days  after  this  act  shall  take  effect.  A  majority  of 
them  shall  constitute  a  quorum,  and  said  board  shall  proceed 
promptly  after  their  appointment  to  the  performance  of  its  duties. 

Sec.  5.  Applicants  who  may  appear  before  the  Board  for  li- 
cense to  practice  law  shall  be  examined  as  to  their  qualifications. 
All  such  examinations  shall  be  in  writing  and  be  on  such  subjects 
as  shall  be  prescribed  by  said  Court  of  Appeals,  and  the  answers  of 
the  applicants  to  the  questions  propounded  to  them  shall  be  graded 
by  said  board  and  no  such  applicant  shall  be  granted  license  unless 
he  secures  a  general  average  of  seventy-five  (75)  per  cent.   The 
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board  shall  certify  to  the  said  court  the  name  of  each  applicant 
who  shall  have  passed  the  required  examination  before  it.  The 
said  court  shall  enter  an  order  licensing  and  admitting  to  practice 
as  an  attorney  and  counselor  in  all  the  courts  of  this  State,  each 
person  who  complies  with  the  rules  and  regulations  it  shall  adopt; 
which  license,  if  procured  by  fraud,  may  be  revoked  by  the  court 
at  any  time  within  two  years  from  its  issuance.  The  applicant  be- 
fore beginning  the  practice  of  law  will  take  the  oath  as  now  required. 

Sec.  6.  The  Court  of  Appeals  shall  at  the  time  of  its  appoint- 
ment of  the  first  Board  of  Examiners  prescribe  the  subjects  upon 
which  the  examination  of  those  applicants  for  license  who  appear 
before  the  board  shall  be  made,  and  from  time  to  time  make  such 
changes  in  the  list  of  subjects  prescribed  as  to  said  court  may  seem 
proper ;  and  the  Board  of  Examiners  shall  from  time  to  time  make 
such  rules  and  regulations  as  to  the  manner  of  holding  and  con- 
ducting its  meetings  and  proceedings  as  said  board  may  deem 
proper.  Provided,  however,  that  not  more  than  six  (6)  sessions  of 
said  board  may  be  held  in  any  one  year,  and  said  sessions  should 
be  held  at  as  nearly  regular  intervals  as  may  be  deemed  advisable 
and  must  be  held  at  such  a  place  or  places  as  may  be  selected  by 
said  court. 

Sec.  7.  Each  person  who  applies  for  a  license  to  practice  law 
in  this  State  under  any  rule  adopted  by  said  court,  shall  file  a 
written  application  with  the  clerk  of  the  court,  on  such  form  as  may 
be  adopted  by  the  court,  and  shall  pay  to  said  clerk  a  fee  of  $10.00, 
and  in  case  of  the  failure  of  such  applicant  to  secure  his  license,  he 
shall  at  the  time  of  any  subsequent  application  pay  a  fee  of  five 
($5.00)  dollars;  but  no  one  shall  be  permitted  to  file  another  ap- 
plication within  six  months  next  after  his  last  application.  All 
fees  collected  as  aforesaid  shall  be  paid  by  the  said  clerk  at  once 
into  the  State  Treasury.  The  said  Court  of  Appeals  shall  make  an 
allowance  to  each  of  said  examiners  for  his  services,  which  shall 
be  paid  out  of  the  fees  so  paid  in  (and  from  no  other  source)  a 
sum  not  to  exceed  two  hundred  dollars  i>er  annum,  and  his  neces- 
sary expenses  while  engaged  in  the  performance  of  his  duties ;  the 
same  to  be  paid  in  quarterly  installments  on  statements  filed  with 
the  court. 
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S^.  8.  A  eertiied  oopy  of  the  licdnse  gntBted  by  th^  said 
court  may  bo  bad  at  any  time,  and  it  shall  be  as  valid  as  the  orig- 
inal or4er*  Saeh  applicant  shall  pay  to  the  clerk  of  said  court  Hke 
foes  allowed  by  law  in  connection  with  his  application. 

Sec.  &.  The  Court  of  Appeals  shall  make  such  provisions,  rules 
and  regulations  as  it  may  deem  proper  for  the  admission  to  practice 
law  in  this  State  of  persons  who  have  been  licensed  to  practice  law 
in  other  states  or  counties. 

Sec.  10.  The  provisions  of  this  act  shall  not  apply  to  any  per- 
son now  holding  a  license  to  practice  law  in  this  State. 

Sec.  11.  Nothing  in  this  act  shall  be  construed  to  prevent  a 
non-resident  attorney  in  good  standing  from  appearing  and  prac- 
ticing in  a  case  in  which  he  may  be  employed. 

Sec.  12.  Al^  laws  and  parts  of  laws  in  conflict  with  this  act  are 
hereby  repealed. 


1918 

REPORT  OF  THE  COMMITTEE  ON  INTERNATIONAL  ARBI- 
TRATION, WORLD  COXTRT  AND  INTERNATIONAL 
POLICE,  TO  THE  NEW  YORK  STATE  BAR 
ASSOCIATION 

Your  Gommittee  on  International  Arbitration  respectfully  re- 
ports as  follows : 

Since  the  presentation  of  our  last  report  in  January,  1917,  this 
country  baa  declared  war  against  the  Imperial  Government  of 
Germany,  and  more  recently  against  the  Imperial  Government  of 
Austro-Hungary.  The  magnitude  of  the  armies  and  navies  that  we 
have  already  put  into  the  conflict,  and  still  more  those  that  we  are 
preparing  for  the  campaigns  of  1918,  are  beyond  precedent  in  our 
history.  Our  expenditures  already  made  or  requested  from  the 
Congr^sst  Qs^ceed  the  entire  expenditure  of  this  Government  in  the 
Civil  War.  The  loss  of  life,  suffering '  from  wounda  and  sickness 
and  bereavement  of  family  and  friends  cannot  be  adequately  ex« 
pressed.    These  woes  have  been  brought  upon  the  world  by  the 
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wanton  violation  of  treaties  and  by  the  refusal  of  the  rulers  of 
Oeraany^  and  of  Austro-Hungary  to  submit  to  arbitration  or  eonf er- 
enow the  dispute  with  the  little  kingdom  of  Senria.  In  the  pros- 
«e«tioB  ^  thia  wanton  and  wieked  war  of  aggression  the  solemn 
oovenanta  of  the  Bague  eonventions  which  had  been  signed  by 
these  Bmpires  hare  been  ruthlessly  violated  by  them.  The  proof 
is  conclusive  that  written  agreements  alone  are  insufficient  to  pre- 
serve peai^. 

Our  President  has  declared  the  determination  of  the  Allies  to 
oQuquer  a  lasting  peace,  and  the  bitter  lesson  of  experience  is  teach- 
i&ll  na:tions  engaged  that  adequate  provision  is  necessary  to  prevent 
in  the  future  su(di  desolating  and  destructive  wars  of  aggression  and 
ambition. 

It  is,  therefore,  with  satisfaction  that  we  are  able  to  report  that 
the  general  plan  which  this  Committee  presented  three  years  ago 
has  met  with  acceptance  in  many  influential  quarters.  We  do  not 
suggest  that  it  has  been  recognized  as  our  plan,  neither  when  it  was 
presented  did  we  claim  any  special  merit  of  originality.  We  were 
a  committee  appointed  by  the  association  to  consider  the  subject. 
We  gave  it  our  best  attention  and  we  presented  resolutions  which 
were  adopted  by  our  association.  Statesmen  from  diverse  countries 
who  have  been  considering  the  same  subject  have  expressed  similar 
eonclusions.  We  do  not  even  claim  that  our  plan  was  distinctly  be- 
fore them  all,  although  we  know  it  was  before  the  President  and 
Secretary  of  State  of  the  United  States  and  before  some  leading 
statem^i  abroad,  of  whom  not  the  least  prominent  was  Lord  Bryce. 
It  has  been  translated  into  French  and  published  in  La  Renaissance 
(June  28,  W17). 

^e  league  to  enforce  peace  which  was  formed  in  this  country 
in  June,  1915,  and  of  which  ex-President  Taft  is  the  President 
put  forth  in  Jnne,  1915,  determined  to  advocate  a  permanent  league 
bf  Balions^  pledged  to  joint  military  action  against  an  aggressive 
nation  that  should  reufse  to  submit  its  dispute  to  arbitration.  Thai 
league  has  put  forth  the  following  brief  exposition  of  its  pro- 
^ammo: 

Bvi^f^  it  is  proposed  that  a  League  of  Nations,  including  the 
TTiiiAad  Slates,  be  eveated  at  the  end  of  the  present  war.   An  in^ 
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yitation  to  join  the  league  would  probably  be  extended  to  all  civ* 
ilized  and  progressive  nation9.  A  general  treaty  would  be  signed, 
by  the  terms  of  which  the  member-nations  would  mutually  agree 
to  submit  to  public  hearing  any  and  all  disputes  which  might  arise 
among  them.  Such  an  agreement  would  not  apply  to  quarrels  of 
a  purely  national  character  and  would  not,  therefore,  interfere  with 
insurrections  or  prevent  revolutions. 

To  carry  out  the  programme  it  would  become  necessary  to  set 
up  two  international  tribunals :  a  Judicial  Court  for  the  purpose  of 
hearing  and  deciding  those  questions  that  can  be  determined  by 
the  established  and  accepted  rules  of  international  law  and  equity ; 
and  a  Council  of  Conciliation  for  the  purpose  of  composing,  by  com- 
promise, all  other  questions  that  come  up  which,  unless  settled, 
would  be  likely  to  lead  to  war.  A  peaceful  way  would  thus  be  pro- 
vided to  change  unjust  conditions,  however  arising.  The  court, 
after  preliminary  inquiry,  would  determine  before  which  tribunal 
a  given  case  would  go. 

The  military  forces  of  the  league  would  be  used  to  compel 
submission  of  matters  in  dispute  to  a  court  of  inquiry  before  any 
war  was  begun  by  any  member.  It  is  believed  that  the  prolonged 
postponement,  plus  the  public  discussion,  plus  the  justice  of  the 
decision  or  award,  would  tend  to  ensure  acceptance  in  the  vast 
majority  of  cases. 

We  submit  in  the  appendix  a  statement  of  the  declarations  not 
only  of  the  President  of  the  United  States  but  of  many  European 
statesmen  which  show  how  general  has  been  the  acceptance  of  the 
proposition  that  a  League  of  Nations  be  established  after  the  war 
for  the  maintenance  of  permanent  peace.  Most  of  these  are  taken 
from  a  reference  book  which  has  been  published  by  the  league 
above  mentioned. 

Beside  the  opinions  thus  expressed  by  men  in  authority  and 
leading  statesmen,  as  well  as  by  the  Chamber  of  Commerce,  we  note 
with  satisfaction  the  action  of  two  important  American  organiza- 
tions at  their  National  Conventions. 

The  National  Grange  at  its  convention  in  November,  1916, 
and  again  in  1917,  declared  its  support  of  the  general  proposition 
of  a  league  to  enforce  peace.  Oliver  Wilson,  Master  of  the  Orange, 
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at  the  latter  convention,  said  that  a  league  was  already  in  process 
of  formation  through  the  action  of  each  specific  nation,  because 
he  said  each  nation  of  the  allies  ''is  arraying  itself  with  the  cause 
of  humanity  in  a  common  defense  against  German  aggression  and 
destruction." 

The  Executive  Council  of  the  American  Federation  of  Labor 
in  its  report  presented  at  Buffalo  in  November,  1917,  urged  **the 
combination  of  the  free  peoples  of  the  world  in  a  common  covenant 
for  genuine  and  practical  co-operation  to  secure  justice  and,  there- 
fore, peace,  in  relations  between  nations."  A  resolution  recom- 
mending a  convention  to  accomplish  this  result  was  adopted  by  the 
Federation. 

In  conclusion  we  are  authorized  to  call  the  attention  of  the 
association  to  the  action  of  a  group  of  jurists,  of  which  Hon.  Theo- 
dore Marburg  is  chairman,  which  honored  your  chairman  by  an  in- 
vitation to  join  its  number.  It  has  been  engaged  for  a  year  in  draft- 
ing a  tentative  convention  for  submission  to  the  governments  of 
the  allied  states  for  their  consideration,  in  order  that  at  the  end 
of  the  war  there  may  be  some  definite  plan  to  be  taken  up  and 
considered.  Leading  officials  in  the  governments  of  England  and 
France  have  welcomed  this  action  and  have  given  many  helpful 
suggestions.  In  the  present  form  the  convention  which  this  group 
has  drafted  proposes  the  following: 

The  contracting  parties  agree  to  submit  to  the  International 
Court  to  be  formed,  all  disputes  between  them  of  a  justiciable 
nature,  provided  they  have  not  been  adjusted  by  diplomacy  or  arbi- 
tration, and  agree  to  submit  non-justiciable  questions  to  the  Coun- 
cil of  Conciliation. 

They  agree  not  to  declare  war  or  begin  hostilities  against  an- 
other state  of  the  league  until  any  question  in  dispute  has  been 
submitted  for  inquiry  and  hearing  and  until  the  decision  of  the 
court  or  the  recommendation  of  the  council  shall  have  been  made, 
or  until  the  time  for  making  such  decision  or  recommendation  as 
provided  in  this  convention  shall  have  elapsed.  If  the  decision  of 
the  court  or  the  recommendation  of  the  council,  as  the  case  may 
be,  shall  have  been  made  within  said  time,  then  not  until  six  months 
shall  have  elapsed  after  the  making  of  such  decision.  They  agree  to 
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use  tbeip  ecanomie  and  their  military  forces  against  any  state  of 
the  league  that  declare  war  or  begins  hostilities  in  violation  of 
the  eonvention. 

There  shall  be  an  Litemational  Council  to  be  constituted  of 
members  chosen  by  the  parties  to  the  convention.  Each  of  the 
Great  Powers  which  become  a  party  to  it  shall  have  three  mem- 
bers; each  of  the  other  parties  a  single  member. 

This  council  is  vested  with  the  power  to  examine  all  condi- 
tionSy  affecting  international  relations,  and  to  report  thereon  to 
the  states  of  the  league,  and  to  propose  measures  which  when  ap- 
proved by  the  states  of  the  league  shall  become  law  between  them. 

It  shall  have  power  to  determine  that  a  state  of  the  league  has 
declared  war,  or  begun  hostilities,  or  committed  other  acts  in 
violation  of  the  convolution,  and  it  shall  forthwith  notify  this  con- 
dition to  the  states  of  the  league,  which  shall  thereupon,  each  for 
itself,  declare  war  upon  the  recalcitrant  member  or  in  the  case  of 
a  minor  instance  supply  its  military  quota  to  the  Litemational 
Force. 

It  shall  enjoin  a  state  of  the  league  from  proceeding  with  ob- 
jectionable acts  pending  an  inquiry.  The  injunction  shall  be  sup- 
1  orted  by  the  economic  or  military  forces  of  the  league,  or  both. 

It  shall  also  have  power  to  call  conventions  to  formulate  and 
codify  rules  of  international  law. 

It  is  proposed  that  there  shall  be  an  Executive  Committee  of 
this  Council  designated  as  the  ''Ministry,"  which  shall  have  power 
to  take  such  measures  as  may  be  necessary  for  carrying  into  execu- 
tion the  provisions  of  the  convention. 

A  Council  of  Conciliation  shall  be  constituted  by  the  Inter- 
national Council,  which  shall  have  power  to  hear  and  make  recom- 
mendations on  non-justiciable  questions  arising  between  states, 
whether  or  not  parties  to  the  league. 

There  shall  be  an  International  Court  consisting  of  fifteen 
judges.  Each  judge  shall  reside  at  the  permanent  seat  of  the  court 
and  shall  enjoy  diplomatic  privileges. 

Judges  shall  be  chosen  by  an  assembly  of  judicial  doctors  ap- 
points by  the  contracting  powers. 

The  contracting  powers  agree  to  submit  to  the  International 
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Court  all  disputes  of  a  justiciable  nature  Which  may  arise  among 
them  and  which  are  not  made  by  them  the  subject  of  other  peace- 
ful disposition,  and  also  agree  to  encourage  resort  to  the  court  in 
all  other  disputes  which  the  court  is  competent  to  decide. 

The  court  shall  determine  for  itself  whether  a  dispute  is  justici- 
able. 

Provision  is  made  for  states  not  members  of  the  league  sub- 
mitting disputes  to  this  court. 

The  doctrines  of  law  recognized  and  applied  by  the  Inter- 
national Court  shall  be  those  which  in  or  under  future  conven- 
tions may  be  provided  by  the  contracting  powers  or  those  which 
may  be  agreed  upon  by  the  litigants;  and  in  the  absence  of  such 
general  provision  or  special  agreement  the  court  shall  follow  its 
own  theory  of  justice  except  in  so  far  as  doctrines  have  been  estab- 
lished by  general  international  law  or  have  been  embodied  in  the 
Hague  Conventions  of  1908. 

Each  contracting  power  agrees  to  co-operate  with  the  Inter- 
national Court  in  securing  attendance  of  witnesses  and  production 
of  documents,  whether  such  power  be  a  litigant  or  not. 

The  court  shall  have  power  to  enjoin  a  state  of  the  league  from 
committing  objectionable  acts  pending  a  decision  upon  any  ques- 
tion in  dispute  before  it.  Injunctions  may  also  be  issued  by  the 
court  on  application  of  the  council  of  Conciliation  or  the  Ministry. 
The  injunction  shall  be  supported  by  the  economic  or  military 
forces  or  both,  of  the  states  of  the  league. 

The  convention  is  to  take  effect  ui>on  the  ratification  of  the 
convention  by  nine  powers. 

"The  fact  that  such  a  convention  has  been  drawn  by  American 
jurists  and  is  being  seriously  considered  by  statesmen  in  Europe 
and  America,  is  to  us  all  a  source  of  just  satisfaction. 

All  of  which  is  respectfully  submitted. 

New  York,  January  12,  1918. 

EVERETT  P.  WHEELER, 
ADELBERT  MOOT, 
FRANCIS  LYNDE  STETSON, 
JBREMIAJBE  KECK, 
CHARLES  HENRY  BUTLER, 

International  Arbitration  Oommittee. 
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the  preparation  of  all  kinds  of  legal  documents,  filing  and  conducting 
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EXPENSES 
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L  THB  COLLEGE  OF  ARTS  AND  SCIENCE  offers  to  men  and 
women  programs  of  study  leading  to  the  degrees  of  Bachelor  of 
Arts  and  Bachelor  of  Science,  which  may  be  begun  in  September 
or  February.  The  Courses  in  Education  prepare  for  the  pro- 
fession of  teaching  in  secondary  and  higher  schools,  and  grant 
the  degrees  of  Bachelor  of  Arts  and  Bachelor  of  Science  and 
a  life  certificate  in  Education,  entitling  the  holder  to  teach  in 
the  schools  of  the  State.  In  this  College  there  are  other  courses 
in  various  fields,  and  specifically  in  Journalism,  leading  to  the 
degree  of  Bachelor  of  Arts  in  Journalism. 

II.  THE  COLLEGE  OP  AGRICULTURE  includes  the  work  in  in- 
struction, the  Experiment  Station  and  the  Extension  Diyision. 
Courses  in  Agriculture  and  Home  Science  are  offered,  leading  to 
the  degrees  of  Bachelor  of  Science,  Bachelor  of  Science  in  Agri- 
culture and  Bachelor  of  Science  in  Home  Economics.  Short* 
courses  are  offered  to  special  students  from  November  to  March. 
The  Experiment  Station  carries  on  research  work  and  experi- 
mentation, and  the  Extension  Division  has  charge  of  the  in- 
struction in  Agriculture  and  Home  Economics  outside  of  the 
University. 

IIL  THE  COLLEGE  OF  LAW  offers  a  three  years'  course  and  grants 
the  degree  of  Bachelor  of  Laws. 

IV.  The  courses  of  study  leading  to  degrees  in  Mining  Engineering, 
Civil  Engineering,  Electrical  Engineering  and  Mechanical  En- 
gineering are  offered  in  the  COLLEGE  of  ENGINEERING. 

V.  THE  GRADUATE  DEPARTMENT  presents  advanced  courses  of 
study  leading  to  the  degrees  of  Master  of  Arts  and  Master  of 
Science. 

VL  THE  SUMMER  SESSION  provides  college  courses  for  students 
and  teachers  which  are  accredited  for  the  teachers  certificate 
and  toward  degrees. 

Vn.  The  University  maintains  laboratories  and  stations  and  is  well 
equittped  to  carry  on  work  in  scientific  fields.  It  also  has  pro- 
Tisiotns  for  the  care  of  students. 


Infbrmation  regarding  colleges  and  departments  may  be  obtained 
by  addressing  the  Registrar  of  the  University,  Lexington,  Kentucky. 
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God  give  us  men !   A  time  like  this  demands 

Strong  minds,  great  hearts,  true  faith  and  ready  hftnds ; 

Men  whom  the  lust  of  oflSce  does  not  kill ; 

Men  whom  the  spoils  of  ofSce  cannot  buy ; 
Men  who  possess  opinions  and  a  will, 

Men  who  have  honor,  men  who  will  not  lie ; 
Men  who  can  stand  before  a  demagogue 

And  damn  his  treacherous  flatteries  without  winking! 
Tall  men,  sun-crowned,  who  live  above  the  fog 

In  public  duty,  and  in  private  thinking. 
For  while  the  rabble,  with  their  thumb-worn  creeds, 
Their  large  professions  and  their  little  deeds. 
Mingle  in  selfish  strife — lo,  Freedom  weeps, 
Wrong  rules  the  land,  and  waiting  Justice  sleeps ! 
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DEMOCRACY  AND  LAW. 


By  Lindley  M.  Garrison.' 


While  democracy  ofiEers  the  greatest  opportunity  to  the  indi- 
vidual citizen  it  puts  upon  him  the  greatest  responsibility.  Its 
very  essence  being  a  revolt  against  arbitrary  imposition,  its  essen- 
tial basis  is  law. 

In  other  forms  there  are  the  government  and  the  people,  those 
who  govern  and  those  who  are  governed.  In  democracy  the  peo- 
ple are  the  government  and  the  government  are  the  people,  and 
the  governors  and  governed  are  indistinguishable. 

In  other  forms  of  government  the  resi)onsibility  for  the  con- 
duct of  public  affairs  is  assumed  by  the  oligarchy  or  monarchy 
and  the  individual  has  only  his  own  personal  affairs  to  attend  to ; 
in  a  democracy  the  public  affairs  are  his  as  well. 

In  oligarchies  or  monarchies  the  arbitrary  will  of  the  rulers 
regulates  and  determines  the  nature,  character  and  extent  of  gov- 
ernment. In  democracies  this  is  done  by  the  people  themselves. 
They  do  this  by  the  constitutional  or  fundamental  law  of  their 
being. 

If  a  democracy  is  to  persist  there  must,  therefore,  be  absolute 
reverence  for  the  law.  It  is  the  very  foundation  and  basis  of  its 
existence. 


•New  York  City  Bar.    Formerly  Secretary  of  War. 
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It  is  imperative  that  we  who  are  immediately  concerned  with 
the  study  and  knowledge  of  law  should  pause  and  consider  the 
present  situation  of  our  own  experiment  in  democracy. 

Is  it  the  fact  that  our  people  reverence  lawt  That  they 
realize  the  basic  principles  of  their  government  which  must  be 
adhered  to  and  preserved  if  the  government  as  conceived  is  to 
be  maintained  t  That  they  appreciate  the  unique  and  wonderful 
opportunity  which  is  theirs,  and  the  danger  which  lies  in  thought- 
less and  heedless  conduct  with  respect  to  itt 

In  the  onrush  of  life  in  this  New  World,  with  its  boundless 
and  unprecedented  opportunities  for  the  individual,  it  is  as  natural 
as  it  4s  unfortunate  that  each  one  is  so  occupied;  with  his  own 
personal  afiEairs  that  he  pays  little  or  no  attention  to  vital  matters 
of  public  concern. 

We  are  so  accustomed  to  accept  whatever  is,  without  question 
or  analysis,  that  it  is  difficult  for  us  to  appreciate  that  our  govern- 
ment is  only  134  years  old;  that  two  biblical  spans  of  threescore 
years  and  ten  have  not  yet  been  attained  by  it. 

Without  a  model  when  created,  growing  amazingly  big  with 
disconcerting  suddenness,  successful  beyond  all  prophecy,  sur- 
viving shocks  and  crises  from  without  and  from  within  and  emerg- 
ing therefrom  strengthened  instead  of  weakened,  it  is  natural  that 
we  should  believe  our  nation  a  true  child  of  fortune  whose  sons 
need  take  no  heed  of  the  morrow. 

It  is  certainly  true  that  we  are  taking  little  or  no  heed  of  the 
morrow.  We  see  upon  every  hand  departure  after  departure  from 
the  essential  principles  upon  which  our  whole  governmental  sys- 
tem was  based.  We  observe  the  strain  and  stress  thus  put  upon 
it.  We  see  these  things  done  heedlessly,  not  only  with  disregard 
of  the  immediate  consequences,  but  entirely  oblivious  of  the  fact 
that  such  assaults  are  fundamental,  not  incidental,  in  their  char- 
acter; that  they  strike  at  the  very  basis. 

Little  by  little  the  very  foundation  stones  of  the  structure  are 
being  disintegrated  or  undermined.  The  means  by  which  this  is 
being  accomplished  are  so  subtle  and  insidious  that  few  are  even 
aware  of  the  fact,  and  there  not  only  is  no  numerous  army  of 
defense  but  the  small  handful  who  do  utter  warnings  are  un- 
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heeded.  Their  warnings  fall  upon  deaf  ears,  they  are  scofiEed  at 
as  reactionaries,  as  being  wedded  to  the  past,  and  incapable  of 
appreciating  modem  ideas  and  the  necessities  of  progress.  The 
whole  popular  tendency  at  the  present  time  is  averse  to  the  calm, 
steady  consideration  necessary  to  reach  proper  conclusions. 

If  what  is  taking  place  were  merely  the  misuse  of  defined 
powers  or  even  their  abuse,  it  would  be  disturbing  but  not  dan- 
gerous. If  we  were  merely  witnessing  a  people  groping  about  in 
the  conduct  of  public  affairs  under  novel  conditions,  we  might 
deplore  the  lack  of  wisdom  or  of  reason  shown  in  various  of  the 
results  produced,  but  so  long  as  each  public  agency  confined  itself 
to  its  appointed  sphere  and  merely  misused  or  failed  to  properly 
use  the  functions  entrusted  to  it  there  would  be  no  legitimate 
ground  for  despair  and  much  legitimate  ground  for  hope. 

What  is  going  on  is,  however,  not  this,  but  something  very 
different  and  very  much  more  dangerous.  It  is  an  entire  failure 
to  adhere  to  the  law  of  our  being.  We  are  witnessing  the  departure 
in  radical  ways  from  the  fundamental  considerations  which  led  to 
the  adoption  of  our  system  of  government  and  which  distinguishes 
it  from  other  prior  experiments  in  government — a  rending  and 
breaking  apart  of  the  constituent  elements  of  the  whole  structure 
and  a  changing  of  its  nature  and  form ;  not  changing,  altering  and 
amending  it  in  accordance  with  the  provisions  furnished  for  that 
purpose,  but  despite  them.  The  organic  law  is  left  as  written,  but 
action  directly  repugnant  to  it  or  violative  of  it  is  constantly  toler- 
ated and  encouraged. 

The  distressing  consideration  is  that  this  is  not  only  being 
done  without  vigorous  and  hopeful  opposition,  but  there  is 
scarcely  any  realization  of  the  fact.  There  is  no  political  party, 
no  school  of  thought,  no  propaganda  engaged  in  bringing  the 
truth  home  to  the  people.  The  few  who  very  occasionally  raise 
their  voices  in  protest  against  some  extreme  departure  from  an 
essential  principle  of  our  system  of  government  are  immediately 
placed  under  suspicion  and  the  inquiry  is  almost  always  as  to 
their  motives  and  not  at  all  with  respect  to  the  soundness  or 
value  of  their  contentions.  It  must  be  admitted  that  there  is 
little  to  encourage  those    who    conceive    it    their    duty    to  point 
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out  the  inevitable  result  of  the  prevailing  tendency.  The  very 
fact  that  humanitarian  motives  of  the  most  worthy  character 
actuate  those  who  are  doing  the  harm  makes  it  still  more  diflS- 
cult  to  obtain  a  proper  hearing  and  consideration. 

It  is  difficult  to  make  clear  to  the  popular  mind  that  in  oppos- 
ing the  doing  of  a  certain  beneficent  thing  in  the  way  proposed, 
you  are  not  opposed  to  that  which  is  sought  to  be  done,  but  are 
opposed  for  proper  reasons  to  the  way  it  is  sought  to  be  accom- 
plished. It  is  difficult  to  make  clear  that  the  preservation  of  the 
essential  elements  of  our  system  of  government  is  of  much  greater 
importance  than  the  attainment  of  some  greatly  desired  reform 
proposed  to  be  secured  at  the  expense  of  the  integrity  of  the 
system.  With  a  reform  brought  forward  as  necessary  for  the 
public  welfare  and  for  the  advancement  of  society,  little  heed  is 
given  to  one  who  refers  to  such  abstruse  things  as  the  organic 
law  or  underlying  principles  of  government.  One  who  does  so  is 
immediately  labelled  as  a  praiser  of  past  times  and  as  non-pro- 
gressive. 

In  many  instances  progress  is  popularly  synonymous  with 
movement  and  the  direction  of  the  movement  is  not  considered 
worthy  of  thought.  The  constitution  is  too  often  treated  as  a 
mere  scrap  of  paper,  and  fundamental  elements  of  our  system  of 
government  are  cast  upon  the  scrap  heap  as  obsolete  things. 

I  am  not  here  concerned  with  the  question  as  to  whether  the 
things  done  are  wise  or  otherwise.  I  am  directly  considering 
whether  they  should  have  been  done  in  the  way  in  which  they  were 
done,  and  should  continue  to  be  done  in  like  ways.  If  I  am  wrong 
in  believing  that  the  whole  modem  tendency  threatens  the  very 
integrity  of  our  system  of  government,  then  such  mistakes  as  have 
been  made  are  negligible ;  but  if  I  am  right  in  thus  believing,  then 
there  is  indeed  the  gravest  matter  for  consideration.  If  the 
modem  tendency  is  to  disregard  organic  law,  to  depart  from  the 
basis  upon  which  our  system  is  based,  and  to  act  contrary  to  the 
spirit  which  animated  it,  then  no  immediate  benefits  to  be  secured 
by  thus  proceeding  can  counterbalance  the  untoward  consequences 
of  such  conduct.  The  question  is  not  initially,  therefore,  whether 
the  new  product  is  better  or  worse  than  that  which  could  be  pro- 
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duced  by  adhering  to  the  law  and  spirit  of  our  being,  but  whether 
the  necessity  of  adhering  thereto  is  not  imperative  and  essential. 
By  so  doing  reforms  would  be  such  in  fact  as  well  as  in  name. 
The  form  of  the  government  would  be  legally  and  properly 
changed  to  give  it  the  desired  rights  and  powers;  and  thus  re- 
formed would  function  organically. 

Much  time  and  space  has  been  devoted  to  debate  as  to  the 
best  form  of  government.  Each  one  has  its  manifest  advantages 
and  obvious  disadvantages.  Each  one  has  its  supporters  and 
opponents.  Monarchy,  oligarchy,  constitutional  monarchy,  pure 
democracy  and  representative  democracy,  each  has  virtues  and 
the  defects  of  its  virtue.  Each,  however,  is  sui  generis  and  each 
differs  in  essential  particulars  from  the  other. 

At  the  time  of  the  conception  and  birth  of  our  own  national 
government  each  of  these  other  kinds,  excepting  representative 
democracy,  had  been  given  a  full  and  fair  trial.  Prom  the  first 
there  was  no  thought  of  any  other  than  a  republican  form  of 
government— one  in  which  the  executives  should  be  chosen  by 
tlie  people  themselves.  There  was  much  dispute,  however,  as  to 
the  extent  and  character  of  the  participation  of  the  people ;  that  is, 
the  character  of  democracy  that  should  be  adopted. 

The  only  experiments  in  pure  democracy  on  any  grand  scale 
such  as  those  of  Athens  and  Rome  had  failed  because  pure  de- 
mocracy is  incapable  of  government  except  within  a  very  small 
and  limited  area.  It  is  only  where  the  people  are  in  such  intimate 
touch  and  contact  with  their  public  affairs  that  they  are  hardly 
distinguishable  from  their  private  affairs,  that  the  people  can 
successfully  rule  by  direct  participation  in  government.  The  little 
city  of  Rome  through  the  exercise  of  governmental  functions  by 
its  own  citizens  attempted  to  rule  the  world,  and  this  effort  at 
pure  democracy  failed,  as  it  was  inevitable  that  it  should  fail. 
Determined  as  the  framers  of  our  systems  of  government  were  to 
adopt  a  republican-democratic  system,  they  wisely  discarded  any 
attempt  at  pure  democracy  and  made  definite  and  absolute  pro- 
visions for  representative  government,  the  only  kind  which  gave 
any  hope  of  success  under  the  circumstances  existing  and  to  exist 
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in  this  country.    Representative  government  under  a  written  con- 
stitution was  therefore  the  very  keystone  of  the  arch.  . 

Ours  was  the  first  great  attempt  at  a  representative  democracy 
thus  circumstanced.  The  choice  was  consciously  and  deliberately 
made.  It  was  an  almost  inspired  decision.  It  afforded,  we  firmly 
believC;  the  greatest  opportunity  ever  offered  mankind  to  expand 
and  develop  individual  life  under  the  best  possible  conditions  of 
private  and  public  welfare. 

We  are  the  heirs  of  this  great  spiritual  and  material  estate. 
Ours  is  the  responsibility  to  maintain  it  in  its  essential  integ- 
rity or  to  impair  it  and  perhaps  waste  it.  Are  we  true  to  this 
great  trust  t  Are  we  striving  with  every  ounce  of  our  strength 
and  our  intelligence  to  maintain  and  preserve  the  essential  bases 
of  our  national  existence,  or  are  we  careless  and  heedless,  letting 
the  popularity  of  superficial  thought  and  unregulated  emotion 
sweep  us  from  our  foundations  and  land  us  on  quicksand,  which 
has  no  stability  and  will  sooner  or  later  give  way  beneath  ust 

Do  we  even  appreciate  the  magnificence  of  the  opportunity 
which  is  ours?  Do  we  realize  that  this  great  experiment  in 
democratic-republican  government  is  the  present  hope  of  man- 
kind; that  if  we  are  firm  of  mind  and  steady  of  purpose  and 
conserve  the  system  by  proper  attention  to  its  essential  elements 
we  are  doing  a  service  of  world-wide  importance;  that  the  great 
wave  of  democracy  which  is  sweeping  over  the  world  must  con- 
tain itself  in  proper  form  or  it  will  dash  itself  away  uselessly; 
that  to  the  extent  that  we  preserve  the  principles  upon  which  our 
whole  system  rests  and  demonstrate  the  usefulness  to  mankind 
of  such  government  we  give  strength  to  the  theory  of  democracy 
and  powerful  impetus  is  added  to  its  proper  execution  through- 
out the  world  of  men?  And  to  the  extent  that  we  fail,  we  not 
only  suffer  in  our  o^vn  behalf,  but  we  impair  the  very  theory  itself 
and  stay  the  march  of  progress. 

Think  how  long  and  toilsome  was  the  journey  of  man  before 
he  attained  this  ideal  and  was  able  to  put  it  in  practical  form 
and  make  it  operative  for  his  benefit.  Think  of  the  age  long 
periods  when  the  mass  of  mankind  had  little  in  life  to  differentiate 
them  from  the  beasts  of  the  field;  when  man's  mind  was  given 
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nothing  to  feed  upon,  and  his  body  only  that  which  would  make  it 
useful  to  bear  burdens;  when  the  soul  had  nothing  to  satisfy  its 
aspirations,  but  was  atrophied  from  disuse  and  had  no  aspirations. 
Think  of  the  hard  and  fast  lines  drawn  about  the  individual  life — 
confines  which  could  not  be  passed.  And  then  think  how,  little  by 
little,  by  the  revolt  of  mind  and  of  body,  by  force  of  intellect  and 
by  force  of  arms,  by  brawn  and  by  blood,  by  conflict  and  by  con- 
quest, the  mass  of  mankind  broke  down  the  barriers  and  reached 
the  high  ground  of  boundless  opportunity,  became  conscious  of  it- 
self and  emerged  into  a  vital  atmosphere  where  growth  and  ex- 
pansion and  aspiration  were  possible. 

When  our  government  was  formed  the  time  was  ripe  for  this 
next  great  step  forward  along  the  line  of  progress  in  human  gov- 
ernment. Oligarchies  had  by  their  tyranny  bred  restlessness  of 
mind  and  body  and  revolts  had  overturned  them.  Monarchies  had 
by  their  selfishness  and  self-aggrandizement  so  abased  their  peo- 
ple that  the  latter  had  risen  and  exacted  some  measures  of  relief 
and  extorted  some  concessions  for  their  benefit.  Pure  democracy 
had  been  tried,  had  been  short-lived  and  had  demonstrated  that  it 
was  unworkable  on  any  large  scale. 

That  which  was  left  for  trial  and  which  gave  the  greatest 
chance  of  success  was  representative  democracy. 

Every  citizen  was  made  equal  before  the  law.  Every  citizen 
was  accorded  certain  inalienable  rights. 

These  essential  things  were  secured  to  him  by  the  fundamental 
constitution  providing  for  a  federal  system  and  marking  out  the 
sphere  within  which  each  agency  should  exercise  its  functions. 

This  was  the  wonderful  boon  the  founders  of  this  Republic 
furnished  to  its  people.  This  the  unprecedented  opportunity 
afforded  them  for  their  own  advantage  and  incidentally  for  the 
advantage  of  the  rest  of  the  race  of  men. 

The  great  contribution,  of  the  constructors  of  our  govern- 
ment, to  the  science  of  government  was  a  written  constitution  se- 
curing the  humblest  and  poorest  and  weakest  in  his  rights  equally 
with  the  strongest,  richest  and  most  powerful — an  unrestricted 
right  to  all  to  select  their  representatives  to  operate  the  system — • 
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and  a  court  supreme  in  its  power  to  keep  the  legislative  and  exe- 
cutive branches  within  their  appointed  and  well-defined  bounds. 

Before  this  time  there  had,  of  course,  been  executives  of  va- 
rious kinds  and  with  various  powers.  There  had  been  assemblages 
of  the  people  variously  constituted  and  exercising  differing  meas- 
ures of  power,  and  there  had  been  courts  with  varying  jurisdictions 
and  functions,  but  the  executives  had  either  been  untrammeled, 
and  therefore  inevitably  tending  to  tyranny,  or  so  trammeled  and 
restrained  that  they  were  mere  marionettes,  without  initiative 
or  useful  function.  The  assemblages  had  either  been  too  select 
or  too  numerous  and  had  either  had  too  much  power  or  not 
enough,  and  similarly  the  courts  had  either  too  much  or  too  little 
entrusted  to  them.  Never  before  had  there  been  devised  and  put 
into  practical  operation  a  system  by  which  the  basic,  elemental, 
fundamental  rights  of  the  citizen  were  secured  by  a  written  con- 
stitution providing  for  an  executive  whose  scope  of  power  was 
limited  by  law,  but  who  was  left  full  judgment  and  discretion 
within  the  scope;  a  legislative  body  freely  chosen  by  the  people 
and  granted  full  power  within  the  limit  permitted  to  it,  and  a 
court  to  conserve  the  virtue  of  the  whole  system  by  keeping  all 
the  branches  of  government  within  their  lawful  spheres. 

One  is  certainly  justified  in  saying  that  up  to  this  time  no 
other  equally  wise,  practical  and  valuable  advance  in  the  science 
of  government  has  been  suggested,  much  less  put  into  practical 
effect. 

No  such  boundless  opportunity  for  progress  and  advancement 
of  the  happiness,  usefulness  and  worth  of  the  individual  has  ever 
before  been  offered.  Nothing  affording  anything  like  its  possibili- 
ties for  the  benefit  of  mankind  has  ever  been  devised  or  designed 
by  men. 

To  us  who  have  it  in  our  charge,  it  is  the  very  Arfc  of  flie 
Covenant,  and  if  we  do  not  jealously  and  zealously  guard  and 
cherish  it,  great  is  our  dereliction  and  disastrous  our  betrayal  of 
trust. 

How  have  we  done  up  to  now,  and  what  are  we  doing  now  In 
this  regard  t 
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Starting  with  the  Federal  System  we  find  that  we  have  almost 
completely  departed  from  the  underlying  basis  of  the  whole  struc- 
ture. We  have  almost  completely  wiped  out  the  state  lines.  The 
design  was  an  indestructible  union  of  indestructible  states.  Each 
was  supreme  within  its  appointed  sphere  and  scope.  Neither  could 
invade  the  proper  domain  of  the  other  without  imperiling  the  con- 
trolling principle  upon  which  the  system  rested. 

The  term  ** States'  Rights''  is  entirely  misleading  since  It  does 
not  connote  the  necessary  correlations — States'  Duties.  And  sim- 
ilarly the  contract  reference  to  the  rights  of  the  citizens  is  mis- 
chievous unless  at  the  same  time  emphasis  is  laid  upon  the  duties  of 
the  citizen. 

The  spirit  animating  our  system  of  government  rests  upon 
the  self-reliant,  sturdy  citizen  taking  care  of  himself  and  his  per- 
sonal responsibilities;  choosing  from  among  his  neighbors  those 
who  shall  represent  him  in  the  immediate  government  of  his  local 
civil  community;  over  that,  in  turn,  a  larger  municipal  unit  simi- 
larly operated  by  representatives  thus  chosen,  and  over  all  an  im- 
mediate state  government  providing  for  the  doing  of  the  collective 
business  of  its  citizens  which  the  localized  community  and  the  in- 
dividual citizen  could  not  do  for  himself ;  over  the  collective  states 
a  federal  government  to  which  was  granted  such  powers  as  would 
enable  it  successfully  to  do  those  things  which  the  individual  states 
could  not  otherwise  properly  do. 

Of  the  very  nature  of  this  conception  was  the  citizen  glorying 
in  the  lack  of  restraint  upon  the  proper  conduct  of  his  own  life 
and  proud  of  the  opportunity  to  do  well  his  part  and  to  bear  his 
full  responsibility  for  himself  and  his  own,  taking  counsel  of 
himself  and  those  about  him  to  choose  his  representatives  to 
whom  should  be  entrusted  the  discretion  and  direction  of  public 
affairs;  things  which  his  own  preoccupation  with  his  own  affairs 
made  it  impossible  for  him  to  study  intelligently  and  determine 
wisely.  The  municipal  governments  likewise  bearing  their  full 
responsibility  for  the  public  concerns  entrusted  to  their  charge — 
those  which  most  immediately  related  to  the  citizen  in  his  daily 
life;  over  them  the  state  government  with  full  jurisdiction  and 
responsibility  for  the  collective  business  which  was   its    concern, 
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the  states,  in  turn,  granting  to  the  central  federal  government 
such  power  as  should  enable  it  to  administer  those  public  affairs 
that  were  national  in  their  scope  and  nature. 

Each  entity,  from  the  citizen  up,  conscious  not  only  of  its 
rights,  but  of  its  duties.  Each  worthily  measuring  up  to  the  full 
adequacy  of  its  responsibilities.  Each  ardent  to  do  well  and  to 
do  fully  its  duty  that  the  whole  might  do  well. 

Little  by  little  for  easily  observable  causes  radical  changes 
have  taken  place  and  radical  departures  appear  from  this  initial 
conception.  With  the  country's  growth  in  numbers  and  the 
engrossment  of  the  citizen  in  his  own  private  affairs,  the  citizen 
came  to  view  even  his  own  immediate  municipal  government  as 
a  thing  apart  from  himself — a  thing  to  bestow  benefits,  not  to 
receive  them — a  reservoir  to  be  drawn  on  without  need  of  re- 
plenishment so  far  as  he  was  concerned.  He  was  mainly  con- 
cerned, so  far  as  government  was  regarded,  with  his  rights,  with 
an  entire  omission  to  consider  the  co-relative  duties.  He  no 
longer  looked  upon  his  city  as  something  of  his  own,  both  with 
respect  to  its  bestowal  of  benefits  and  bearing  of  burdens,  but 
looked  upon  it  as  a  thing  outside  of  himself  and  exclusively  re- 
sponsible for  its  self -assumed  duties. 

With  respect  to  his  personal  affairs  the  citizen  chooses  those  to 
whom  he  entrusts  responsibility  only  after  a  careful  consideration 
of  their  qualifications.  If  he  is  engaged  in  matters  requiring  legal 
attention  he  selects  his  lawyer  only  after  investigation  of  his  char- 
acter, his  attainments  and  his  standing,  and  so  with  his  physician, 
and  with  the  practical  man  of  business  to  whom  he  gives  a  power 
of  attorney.  But  with  respect  to  his  political  responsibilities  he 
exercises  no  such  intelligent  and  careful  method.  He  is  well  aware, 
if  he  stops  to  consider,  that  the  collective  affairs  of  a  large  com- 
munity are  infinite  and  intricate  in  their  character  and  require 
careful  study,  analysis  and  consideration  for  their  proper  direction 
and  determination.  He  comprehends,  if  he  thinks  about  the  matter, 
that  the  proper  administration  of  public  affairs  calls  for  character 
of  the  highest  degree,  for  intelligence,  honesty,  perseverance  and 
courage.  Curiously  enough,  when  he  comes  to  select  his  represen- 
tatives to  exercise  these  essential  functions,  he  discards  almost  all 
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the  consideration  which  should  govern  him  and  makes  his  choice  for 
partisan  reasons,  for  personal  reasons,  or  for  no  reason  that  is 
worthy  of  the  name.  Nor  does  the  citizen  pay  much  heed  to  the 
conduct  of  his  official  after  he  has  chosen  him  until  some  unfortu- 
nate situation  ensues,  when  hastily  and  without  proper  considera- 
tion he  revolts  and  either  attempts  to  understand  and  decide  the 
question  for  himself,  which  is  usually  impossible,  or  turns  the  duty 
over  to  another  chosen  in  the  same  heedless  and  thoughtless  fashion. 
As  an  inevitable  result  the  citizen  does  not  secure  the  services  of  the 
character  of  men  to  whom  should  be  entrusted  these  delicate  and 
difficult  duties.  Little  or  none  of  the  proper  credit  is  given  to  the 
painstaking,  conscientious  and  able  public  administrator. 

'* Happy  is  the  country  that  hath  no  history,"  says  the  proverb, 
and  public  officials  who  go  about  their  duties  without  self-adver- 
tisement and  who  bring  to  bear  conscience,  probity  and  intelli- 
gence and  produce  the  best  results  receive  little  or  no  public  recog- 
nition. The  history  of  their  administration  is  uneventful  and  their 
praises  are  unsung.  Representative  government  is  thus  slain  at 
the  threshold  by  the  citizen's  neglect. 

The  identical  tendency  next  shows  itself,  as  is  natural,  in  the 
operation  of  our  civic  municipal  government.  Realizing  that  the 
citizen  is  largely  confined  in  his  interest  in  the  affairs  of  govern- 
ment to  the  extent  to  which  it  personally  benefits  or  costs  him, 
those  in  charge  strive  to  maintain  their  popularity  by  doing  those 
ostentatious  things  which  are  conceived  to  be  beneficial  and  pass 
on  the  burden  of  doing  those  things  which  entail  cost  upon  the 
individual  citizen  and  which  earn  his  dislike.  As  a  result, 
these  smaller  municipal  units  become  supine  with  respect  to  many 
of  their  duties;  and  the  larger  unit,  the  state,  is  called  upon  to 
perform  them.  Since  representatives  in  the  state,  governments  are 
chosen  in  the  same  haphazard  and  thoughtless  method,  they  fre- 
quently do  not  find  it  to  their  interest  to  put  back  upon  the  local 
community  the  duty  which  it  has  neglected,  but  seeks  to  minimize 
the  apparent  burden  or  to  pass  it  on  to  the  federal  government  if 
it  is  i>ossible  for  them  to  do  so. 

To  an  extent  that  is  almost  inconceivable  unless  one  stops, 
accurately,  to  investigate,  this  process  of  shrinking  from  respon- 
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sibility  and  passing  on  of  burdens  is  going  on  from  the  individual 
citizen  up  to  the  federal  government.  Without  regard  for  the 
moment  as  to  whether  express  constitutional  limitations  are  vio- 
lated or  not,  it  is  proper  to  observe  that  this  course  of  conduct 
is  directly  at  variance  with  the  fundamental  conception  of  our 
system  as  devised,  and  that  whether  it  results  finally  in  good  or 
in  evil,  it  has  one  inevitable  result  which  is  the  alteration  beyond 
recognition  of  the  character  of  government  which  we  ostensibly 
maintain. 

When  the  ultimate  point  has  been  reached  and  those  duties 
which  have  supinely  passed  from  the  hands  of  the  states  are 
sought  to  be  cast  upon  the  general  government,  the  prevailing 
tendency  produces  similar  consequences.  The  representatives  of 
the  people,  there  in  charge,  realize  that  their  popularity  and 
continuance  in  office  depend  upon  the  ostensible  benefits  bestowed 
by  government  and  that  nothing  but  dislike  is  engendered  by  one 
who  raises  his  voice  in  opposition.  Unconscious  as  the  people  are 
that  in  the  pursuit  of  immediate  benefits  they  are  imperiling  the 
very  basis  of  their  governmental  structure,  it  is  easy  to  understand 
why  those  immediately  responsible  take  the  easiest  way.  These 
representatives  realize  that  in  the  present  popular  mood  they  are 
not  selected  as  true  representatives,  charged  in  the  highest  degree 
with  the  responsibility  for  investigation,  decision  and  courageous 
direction  of  public  affairs,  but  are  viewed  largely  as  messengers 
to  register  the  popular  will  of  the  moment  and  to  please  the  pop- 
ular fancy  of  the  passing  day.  At  the  present  time  there  is  little 
or  no  encouragement  for  leadership — ^leadership  without  which 
representative  government  cannot  exist.  The  present  tendency  has 
produced  a  hybrid  between  pure  democracy  and  representative 
democracy  and  has  all  of  the  vices  of  each  and  none  of  the  virtues 
of  either. 

However  efficient  pure  democracy  may  be  when  confined  to 
a  small  enough  area,  its  inefficiency  is  demonstrated  and  demos'^ 
Btrable  on  any  large  field.  It  is  absolutely  impossible  for  the 
average  man,  burdened  to  the  limit  with  his  own  personal  affairs, 
to  study,  analyze,  determine  and  direct  public  affairs.  The  utmost 
that  he  can  do  is  to  make  a  deci3ion  when  the  two  sides  of  any 
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question  are  clearly  presented  to  him.  And  the  two  sides  can  only 
be  properly  presented  when  courageous  leaders,  acting  after  the 
most  painstaking  consideration  and  effort,  have  reached  and  ex- 
pressed the  maturest  judgment.  If  representatives  of  the  people 
were  really  chosen  as  they  should  be,  for  their  courage,  their  char- 
acter and  their  attainments,  representative  democracy  would  pro- 
duce this  result.  Chosen  as  they  are  and  acting  in  the  atmosphere 
produced  by  the  prevailing  tendency,  they  act  along  the  line  of 
least  resistance  and  yi^ld  principle  to  expediency. 

When  the  public  becomes  aroused  upon  any  subject  and  feels 
that  it  has  not  been  properly  handled  by  the  officials,  the  present 
remedy  is  a  resort  to  pure  democracy.  The  people  are  then  sup- 
posed to  be  able  to  acquire  the  knowledge,  to  furnish  the  intelli- 
gence, to  find  the  time,  and  to  have  the  ability  to  absorb  and 
deliberate  upon  and  to  properly  decide  and  direct  these  matters 
of  great  public  concern.  Having  refused  to  live  up  to  the  re- 
sponsibility of  selecting  proper  representatives  and  giving  them 
proper  support  while  they  deserve  it,  the  people  seek  to  supply 
the  deficiency  by  an  impossible  mass  judgment.  Paying  so  little 
attention  to  essential  matters  as  to  produce  inevitably  a  disad- 
vantageous situation,  they  are  supposed  to  be  able  almost  instantly 
to  apply  the  proper  corrective  when  their  collective  judgment  is 
appealed  to. 

Flattering  as  is  such  an  assumption,  it  is  almost  inconceivable 
that  any  reasonable  man  should  believe  in  its  truth.  It  is  not 
the  fact  that  representative  government  can  be  successfully  so 
carried  on.  It  is  not  the  fact  that  supineness  in  the  matter  of 
attention  to  the  choosing  of  proper  representatives  can  be  reme- 
died by  attaining  a  collective  judgment  upon  the  proper  conduct 
of  public  affairs.  It  is  not  the  fact  that  matters  requiring  minute 
attention,  careful  consideration,  thorough  study  and  courageous 
and  independent  judgment  in  their  decision,  can  receive  such  at 
the  hands  of  men  who  realize  that  their  greatest  hope  of  reward  is 
to  give  what  is  asked  for  without  regard  to  ultimate  consequences 
which  do  not  immediately  concern  them.  It  is  not  the  fact  that 
such  questions  can  receive  proper  consideration  and  decision  by 
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the  mass  of  the  voters  in  the  short  time  given  to  their  oonsidera- 
tion  before  the  decision  must  be  made. 

It  is  the  fact  that  by  the  shrinking  of  the  individual  citizen 
from  the  doing  of  the  numerous  things  which  he  as  a  citizen 
should  do  and  should  not  look  to  his  government  to  do  for  him, 
by  the  shrinking  of  his  immediate  government  from  measuring 
up  to  the  full  adequacy  of  its  responsibility,  by  the  shirking  of 
the  state  government  from  assuming  and  bearing  its  full  measure, 
and  by  the  casting  oflf  upon  the  federal  government  of  duties 
alien  to  its  nature  and  purpose  and  subversive  of  the  reason  of 
its  existence,  we  are  deliberately  and  directly  perverting  the 
foundation  upon  which  our  whole  system  rests.  Li  some  instances 
the  things  done  are  directly  violative  of  the  fundamental  constitu- 
tional law;  others  are  just  as  violative  of  the  conception  of  the 
system,  although  not  within  any  constitutional  inhibition.  Whether 
directly  opposed  to  the  written  law  or  just  as  positively  opposed  to 
the  spirit  which  animated  our  being,  the  effect  is  identical.  It 
destroys  that  reverence  for  law  which  is  the  absolute  and  impera- 
tive necessity  for  successful  democracy. 

Side  by  side  with  these  tendencies  and  actuated  by  the  same 
causes  is  another  development  of  the  times.  There  has  sprung 
up  a  belief  in  the  efficacy  of  mere  legislative  enactments.  It  is 
a  curious  confusion  of  thought  which  results  in  believing  that 
law  and  laws  are  the  same.  It  is  literally  true  that  in  the  making 
of  laws  there  is  no  end.  All  of  the  ills  to  which  mankind  is 
heir  are  supposed  to  be  remediable  by  the  making  of  statutes. 
Whatever  ails  the  individual  man  or  the  community  evokes  an 
outcry  for  immediate  legislative  consideration.  Nothing  is  to 
be  left  to  individual  initiative,  individual  discipline  of  character, 
or  to  public  opinion  sustaining  the  upright  and  the  just  and 
ostracizing  and  minimizing  the  effect  of  those  who  do  otherwise. 
Laws  by  the  hundred  and  laws  by  the  thousand  are  enacted  affect- 
ing the  citizens  from  the  time  of  the  rising  of  the  sun  to  the 
doing  down  of  the  same,  and  government  intrudes  itself  into 
every  activity  of  mankind.  Again,  I  suppose  it  is  necessary  for 
me  to  say  that  I  am  not  now  considering  whetiier  it  is  wise  that 
this  should  be  so,  or  whether  it  is  unwise,  but  I  am  saying  and 
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am  emphasizing  that  it  is  absolutely  opposed  to  every  funda- 
mental conception  which  went  into  the  making  of  our  govern- 
ment. It  was  never  intended  that  our  central  government  should 
have  any  such  paternalistic  participation  in  the  daily  life  of  man. 
It  was  conceived  upon  the  theory  of  a  federal  agency  to  attend 
to  federal  affairs  which  were  national  in  their  scope  and  which 
necessarily  could  not  be  attended  to  by  the  states  acting  sepa- 
rately. Its  jurisdiction  was  carved  out  of  the  plenary  power  of 
the  states  and  was  carefully  limited  in  its  scope  so  as  to  setve 
properly  the  purposes  for  which  it  was  intended.  It  was,  of 
course,  given  the  most  adequate  power  within  the  fields  granted 
it,  but  the  fields  granted  it  were  specifically  limited  and  pre- 
scribed. By  the  modem  tendency  of  casting  innumerable  duties 
upon  the  federal  government  which  it  was  never  intended  that  It 
should  exercise,  we  are  not  only  entirely  changing  the  framework 
of  our  system  of  government,  but  are  producing  a  situation  which 
cannot  endure.  The  federal  government  will  break  of  its  own 
weight  unless  the  tendency  is  checked  and  a  return  to  correct 
principles  is  had. 

The  most  casual  consideration  brings  to  mind  the  extent  of 
the  departure.  Initially  the  federal  government  started  with  ^nfe 
executive  head  and  three  heads  of  departments.  There  was  a 
secretary  to  attend  to  the  affairs  of  state,  one  to  attend  to  the 
finances  of  the  nation,  and  a  third  to  manage  the  military  tad 
naval  arms  of  the  government.  We  now  have  ten  heads  of  de- 
partments, and  there  is  scarcely  a  hutnan  activity  that  is  not  the 
subject  of  federal  participation  in  one  forAi  oY*  anotlier. 

By  the  law  of  its  origin  and  being,  and  as  conceived  b^  Ihe 
foundeirs,  the  federal  government  was  absolutely  confined  in  its 
Activities  to  those  things  which  the  states  could  not  do  separately ; 
those  thliigs  Which  were  truly  and  eeseAtially  ttational  in  tImJt 
ttttture  and  scope;  the  making  of  t^daties  and  the  mhnaging  trf 
foreign  relations;  the  coittlfag  6i  tnbney  tod  th«  f^gulattoli  ^>f 
currency ;  the  regulation  of  commefee  between  the  states  and  with 
f<^reign  labds;  the  collection  of  revenue  aAd  the  protection  ^md 
defense  of  the  country  by  an  army  and  tiavy ;  th«  handling  of  the 
mails  a)id  other  like  e^ential  hationUl  funotiond*     (Bo  fi^r  hare 
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we  departed  from  the  spirit  that  animated  the  system  that  it  is 
almost  impossible  to  realize  that  these  really  are  the  constitutional 
limits  and  the  sole  source  of  federal  power  and  jurisdiction. 

We  have  now  departments  or  bureaus  or  agencies  of  the  fed- 
eral government  which  deal  with  food,  with  drink,  with  mining, 
with  farming,  with  standards,  with  education  and  with  health.  We 
have  bureaus  of  animal  industry  and  of  home  marketing.  We 
cure  disease  in  human  beings,  in  horses,  in  hogs  and  in  wolves. 
We  distribute  seed  and  attend  to  diseases  in  plants.  We  dredge 
and  improve  harbors  and  build  and  operate  railroads  and  canals 
and  run  steamboats.  We  regulate  transportation  and  the  morals 
of  those  who  travel.  We  pass  judgment  upon  the  labels  that 
patent  medicines  nmy  bear,  and  instruct  communities  in  the 
proper  way  to  build  roads  and  to  improve  husbandry.  We  are 
about  to  engage  in  building  roads  in  the  various  states  and  in 
managing  ocean  transportation  and  regulating  the  daily  labors 
of  mankind,  and  the  hours  and  conditions  thereof.  Does  any  in- 
dividual community  suffer  from  fire  or  from  flood?  The  national 
agency  and  the  national  treasury  is  immediately  called  upon  for 
relief,  rehabilitation  and  restoration.  The  citizen  in  his  daily  busi- 
ness transactions  is  brought  into  intimate  relation  with  the  federal 
government  by  bureaus  or  agencies  that  have  jurisdiction  to  regu- 
late, prescribe  and  practically  to  prohibit.  Anomalous  bodies 
without  constitutional  form  or  substance  are  necessarily  created  to 
exercise  these  anomalous  and  unprecedented  powers. 

Some  of  the  functions  thus  exercised  should  not,  I  submit,  be 
done  by  government  at  all.  Others  are  clearly  the  duty  of  the 
local,  civic  or  state  governments  and  should  be  left  to  them. 

The  central  government  has  duties  of  its  own  of  such  mag- 
nitude and  importance  as  to  occupy  all  of  its  time  and  attention, 
and,  furthermore,  is  not  so  circumstanced  that  it  can  successfully 
or  properly  diffuse  itself  throughout  the  nation  and  touch  the 
citizen  in  every  activity  of  his  daily  life. 

That  which  has  been  utilized  by  way  of  argument  or  per- 
suasion to  produce  the  present  situation  is  capable  of  being  ex- 
tended to  any  limit  so  that  it  is  proper  to  say  that  there  now  is 
no  limit.    Efficiency  and  the  public  welfare — these  are  the  justi- 
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fications  of  every  novel  exercise  of  governmental  power.  It  is 
undoubtedly  true  that  a  city  can  more  effectively  do  certain  things 
than  the  individual  citizen,  but  if  it  is  his  duty  to  do  them  he 
should  be  required  to  bear  his  own  responsibility  and  not  slough 
it  off  upon  the  municipal  government.  In  like  manner,  the  sup- 
posed efSciency  of  the  state  with  respect  to  many  concerns  which 
belong  to  the  cities  should  not  lead,  as  it  does,  to  the  states  in- 
truding upon  the  proper  responsibility  of  the  city  and  doing  its 
work  for  it.  The  state  should  refuse  to  take  over  that  which  be- 
longs to  the  smaller  municipal  unit.  And  the  same  is  true  of  the 
nation. 

Apart  from  what  has  already  been  adverted  to,  that  the  mass 
of  duties  thus  unwarrantedly  cast  upon  the  central  government 
will  inevitably  break  it  down  from  sheer  weight,  it  is  a  disastrous 
yielding  to  expediency  in  the  face  of  principle  thus  to  stretch  the 
powers  vested  in  the  general  government  even  to  satisfy  the  pop- 
ular cry  of  efSciency  and  public  welfare.  Real  efficiency  and  real 
public  welfare  can  only  be  continued  and  effectively  served  by  ad- 
hering to  the  essential  law  of  our  being,  by  keeping  our  system 
of  government  within  its  proper  confines  and  bounds,  and  by  not 
flying  in  the  face  of  the  law  and  bringing  it  into  disrepute  for 
some  supposed  immediate  benefit  to  be  derived  from  the  easier 
course. 

It  is  just  because  of  the  sentimental  infusion  arising  out  of 
the  appeal  to  the  supposed  benefits  of  yielding  and  conceding 
in  these  respects  that  the  great  difficulty  comes  in  combatting  the 
tendency  and  applying  the  corrective. 

If  new  conditions  really  make  necessary  any  alterations  in  our 
form  of  government,  I  insist  that  we  ought  to  meet  such  condi- 
tions only  by  a  frank  and  open  abandonment  of  the  present,  and 
by  the  adoption  of  the  new  form.  At  the  present  time  we  are 
evading  and  avoiding  the  issue.  We  are  not  openly  and  directly 
altering  the  organic  law  by  making  the  changes  in  it  to  justify 
our  present  conduct,  but  we  are  maintaining  the  law  as  written 
and  violating  it  in  spirit  and  in  action.  We  are  bringing  the  law 
notoriously  into  disrepute  and  engendering  a  fatal  lack  of  rever- 
ence for  it.    Without  such  reverence,  I  reiterate,  no  experiment  in 
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r^HB«sentati¥6  democracy  animated  by  the  spirit  which  gave  rise 
to  our  goTomment  can  hope  for  success.  We  who  are  ministers 
of  the  law  necessarily  are  the  first  to  perceive  this — are  naturally 
the  ones  most  to  deplore  it — and  upon  us  rests  the  largest  measure 
of  responsibility  of  attempting  to  correct  the  evil. 

If  it  be  true  that  the  representative  system  which  is  the  very 
basic  principle  of  our  government  is  being  perverted  until  its  very 
existence  is  threatened;  that  the  federal  element  has  been  ignored 
almost  to  the  point  of  being  neglected,  and  that  the  lines  of  re- 
sponsibility between  the  states  and  the  nation  are  now  so  faintly 
traced  as  to  be  almost  undiscernible ;  if  it  be  true  that  in  the  name 
of  efSciency  and  the  public  welfare  the  national  government  is  be- 
coming overburdened  to  a  dangerous  degree  and  is  exercising  func- 
tions entirely  alien  to  its  constitution  and  spirit ;  that  all  these  ten- 
dencies are  not  only  not  being  combatted  by  any  vigorous  opposi- 
tion, but  are  instead  receiving  practical  encouragement  on  every 
hand — if  it  be  the  fact,  as  I  firmly  believe  it  is,  that  such  tenden- 
cies unless  checked  will  make  the  success  of  our  system  of  govern- 
ment as  devised  impossible  and  will  ultimately  result  in  chaotic 
conditions,  the  end  of  which  no  one  can  prophecy — then  indeed 
is  there  a  great  duty  laid  upon  all  who  perceive  and  appreciate 
the  situation. 

It  is  no  welcome  or  easy  task.  It  will  indeed  be  a  case  of 
voices  crying  in  the  wilderness;  and  were  it  not  for  the  comfort 
derived  from  the  knowledge  that  voices  crying  in  the  wilderness 
have  finally  sounded  in  the  ears  of  men  and  produced  tremendous 
results,  the  outlook  would  indeed  be  infinitely  discouraging.  But 
there  is  ground  for  hope,  legitimate  ground.  The  real  thing  to 
insist  upon  is  not  in  itself  abstruse.  The  real  appeal  is  to  that 
which  we  all  hope  we  possess — manhood  and  courage.  Though 
it  required  capacity  of  the  highest  order  to  conceive  and  put 
together  the  delicate  machinery,  with  its  careful  balancing  of 
parts  to  produce  successful  operation,  it  is  not  so  very  difficult 
to  convey  a  proper  understanding  of  the  machine  as  constructed. 

The  beginning  and  the  end  is  of  course  with  the  individual 
citizen.  It  must  be  made  to  see  that  the  success  of  his  govern- 
ment absolutely  depends  upon  his  own  proper  conduct  with  re- 
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spect  to  it.  He  cannot  shirk  his  responsibility  and  expect  that 
anything  other  than  untoward  results  will  ensue.  He  must  be 
made  to  realize  that  government  in  a  democracy  partakes  of  the 
aggregate  virtue  or  weakness  of  those  who  compose  the  citizen- 
ship. That  if  he  is  self-reliant  and  disciplined  and  will  take 
the  time  and  trouble  to  choose  proper  representatives,  he  may 
expect  the  beneficial  results  which  would  flow  therefrom.  That 
if  he  is  negligent  and  inattentive  to  public  aflfairs  he  will  reap 
the  inevitable  result  of  such  failure.  That  immediate  benefits 
caused  by  the  perversion,  or  subversion  of  government  can  never 
outweigh  the  deleterious  effect  upon  the  structure  itself.  That 
eacli  unit  of  government  must  bear  to  the  full  its  own  measure  of 
responsibility,  and  if  it  is  supine  and  drops  from  its  nerve- 
less grasp  duties  which  are  thereupon  cast  upon  some  other  unit, 
it  not  only  suffers  from  its  own  weakness  but  participates  in  the 
general  bad  result  produced  by  disarranging  the  whole  system 
upon  which  the  structure  of  government  is  founded. 

Eipe  and  mellow  are  the  conditions  produced  by  the  prevail- 
ing tendency  for  the  demagogue  and  the  charlatan.  Eager  to 
enact  into  law  every  humanitarian  impulse  that  is  suggested,  sure 
that  the  onrush  of  popular  sentiment  will  sweep  over  the  opponent 
who  only  has  cold  reason  and  right  to  support  him,  they  urge  on 
the  people  from  one  excess  to  another  in  the  abuse  of  power.  It 
has  come  to  pass  that  it  is  almost  a  reproach  to  refer  to  constitu- 
tional limitations.  Impatience  is  the  reward  of  those  who  try  to 
urge  them. 

Until  the  people  come  to  see  that  what  we  are  dwelling  upon 
is  essential,  we  may  hope  for  little  sympathy  or  encouragement 
in  our  labor.  I  do  not  despair  that  we  can  cause  them  to  see 
this.  The  time  must  come  when  it  will  be  possible  to  point  out 
that  the  greatest  good  to  the  greatest  number  must  result  from 
adhering  to  the  essential  spirit  that  animated  our  existence.  That 
if  this  tendency  is  unchecked  and  power  without  regard  to  author- 
ity therefor  is  exercised  merely  because  it  promises  beneficent 
things,  there  is  nothing  which  stands  between  the  citizen  and  abso- 
lute tyranny. 

The  only  protection  which  the  individual  has  is  the  rigid  adher- 


Digitized  by 


Google 


244  KENTUCKY  LAW  JOUENAL 

ence  to  the  law  which  protects  him  with  respect  to  his  inalienable 
rights.  If  the  law  is  violated  even  in  the  name  of  public  welfare 
and  humanity  there  is  no  longer  any  protection  whatever  for  the 
individual.  The  will  of  the  majority  acting  in  violation  of  a 
constitutional  principle  can  be  and  is  just  as  much  an  exercise 
of  sheer  tyranny  as  the  unrestrained  will  of  a  single  tyrant.  The 
very  essence  of  representative  democracy  as  devised  and  designed 
for  our  government  is  the  functioning  of  each  unit  within  its  own 
sphere. 

It  is  true,  and  it  is  unfortunate  that  it  is  true,  that  those 
who  are  most  easily  beguiled  are  those  whose  yielding  is  most 
threatening  to  their  own  interest.  The  humble,  the  poor,  the 
powerless  are  tho§e  who  need  the  protection  of  law  cast  about 
them  by  constitutional  provisions  rigidly  adhered  to.  The  rich 
and  the  powerful  in  all  ages  and  in  all  governments  are  able  to 
protect  themselves  without  regard  to  written  law.  By  enticing 
the  people  with  promises  of  great  benefits  to  be  bestowed,  the 
very  structure  which  was  erected  to  protect  them  is  rent  apart 
and  great  gaps  are  left  in  its  walls  through  which  enemies  may 
at  any  time  enter.  Appeals  to  prejudice  and  to  pride  delude  men 
into  the  belief  that  their  government  can  be  properly  run  by  such 
time  and  attention  as  they  can  give  to  it  in  the  few  days  preceding 
the  periodical  election  of  oflBcers.  This  is  not  so  and  never  can 
be  so. 

In  this  vast  country  with  its  varied  characteristics  and  its 
numerous  population,  it  is  a  miracle  of  miracles  that  the  govern- 
ment as  devised  and  conceived  was  not  only  adequate  but  ideal 
for  its  purposes.  Its  proper  purposes  can  never  be  served  either 
by  pure  democracy  or  by  the  hybrid  of  pure  democracy  and  repre- 
sentative democracy  toward  which  we  are  now  rapidly  proceeding. 
Home  rule  from  the  citizen  up  is  an  absolutely  essential  element  in 
our  system  and  self-reliant  responsibility  and  bearing  of  proper 
burdens  is  imperative. 

These  things  are  the  very  warp  and  woof  of  our  system.  They 
were  written  into  our  State  constitutions  and  our  federal  con- 
stitution. They  are  known  of  us  and  should  be  known  to  all 
men.     The  time  has  come  when  silence  is  no  longer  permissible 
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to  those  who  perceive  the  nature  and  extent  of  the  danger.  It  is 
peculiarly  the  province  of  lawyers  to  lead  in  this  great  movement 
which  must  be  undertaken  before  it  is  too  late. 

Prom  the  beginning  of  the  government  to  this  day  the  lawyer 
has  nobly  responded  to  every  appeal  to  his  patriotism,  to  his 
ability  and  to  his  courage.  The  present  appeal  makes  infinite  call 
upon  each  of  these  qualities.  I  feel  confident  that  as  in  the  past 
with  other  great  questions,  this  great  national  question  will  re- 
ceive such  attention  and  treatment  at  your  hands  that  the  nation 
will  some  day  realize  the  debt  it  owes  you  for  the  great  duty  that 
you  will  perform. 


THE  DEMOCRACY  OF  JUSTICE-THE  JURY/ 


By  Delphin  M.  Delmas. 


In  endeavoring  to  estimate  the  present  value  and  to  predict 
the  future  fate  of  trial  by  jury,  it  is  but  natural  to  seek  guidance 
and  instruction  from  the  experience  of  the  past. 

That  experience  teaches  the  familiar  lesson  that  trial  by  jury, 
as  it  is  the  most  ancient,  has  been  the  most  enduring  of  all  the 
political  and  judicial  institutions  which  have  flourished  among  the 
English  speaking  peoples.  Coeval  with  the  earliest  dawn  of  or- 
ganized society  in  Britain,  its  origin  is  lost  in  the  mists  of  antiquity. 
Though  in  a  crude  and  rudimentary  form,  it  had  existed  for  cen- 
turies when  the  Norman  invader  set  foot  upon  English  soil,  and 
it  survived  the  general  wreck  of  the  English  laws  and  customs 
which  followed  in  the  wake  of  his  conquering  footsteps.  The  hand 
of  time,  beneath  which  all  other  institutions  underwent  alteration 
or  decay,  left  is  untouched.  The  march  of  ages,  which  swept  away 
other  great  achievements  of  human  polity,  but  served  to  confirm 
it.  The  wars  and  revolutions,  which  uprooted  weaker  growths,  but 
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strengthened  the  hold  which  it  had  upon  English  earth,  and  eur 
dured  its  trunk  to  defy  still  mightier  storms.  In  the  long  unfold- 
ing of  centuries,  it  saw  kingly  houses,  founded  in  the  confident 
hope  of  perpetual  succession,  rise,  flourish  and  vanish,  leaving  no 
trace  behind ;  it  saw  the  Tudor  dynasty  overthrow  the  Plantagenet, 
the  Stuart  succeed  the  Tudor,  the  Hanoverian  supplant  the  Stuart ; 
it  saw  the  feudal  system  crumble  into  dust,  and  upon  its  ruins  rise 
the  structure  of  modem  society;  it  saw  the  crown  of  spiritual  su- 
premacy pass  from  the  head  of  the  Pope  of  Rome  to  the  head  of 
the  Monarch  of  England ;  it  saw  the  scepter  of  empire  and  of  rule, 
fallen  from  the  nerveless  grasp  of  the  nobility,  snatched  up  and 
gripped  by  the  strong  hand  of  the  Commons  in  Parliament  assem- 
bled ;  it  saw  the  kingly  office  decline  from  the  rank  which  gave  it 
once  a  voice  potential  in  the  affairs  of  the  state,  to  become  an  empty 
dignity,  best  fitted  to  grace  a  social  function,  or  adorn  a  public 
show;  it  saw  the  material  wealth  of  the  realm  transferred  from 
the  baronial  halls  of  the  landed  aristocracy  to  the  counting  houses 
of  merchants,  money  changers  and  bankers  in  Leadenhall  and  Lom- 
bard street ;  it  saw  the  whole  frame  of  legal  procedure  recast  and 
remolded,  antique  forms  grown  hoary  with  age  abandoned,  the  con- 
stitution and  the  name  of  courts  consecrated  by  the  lapse  of  cen- 
turies fundamentally  altered,  and  the  whole  fabric  of  the  judicial 
hierarchy  rebuilt  from  turret  to  foundation  stone — all  this  it  saw, 
and,  amid  the  universal  wreck  of  things  which  seemed  endowed 
with  enduring  life,  it  alone,  defying  time  and  change,  stands  in  alL 
the  essentials  of  a  popular  tribunal,  as  it  stood  in  the  years  when 
Edward  the  Confessor  sat  upon  the  throne  of  England. 

As  no  other  institution  ever  struck  its  roots  so  deep  into  the 
hearts  of  the  English  speaking  races,  so  to  none  have  they  clung 
with  equal  tenacity.  As  long  as  the  people  continue  to  govern 
themselves,  so  long  shall  it  endure  among  them.  Its  decay  will 
mark  the  decadence,  and  its  overthrow  the  end  of  popular  liberty. 

The  great  commentator  upon  the  laws  of  England  has  de- 
scribed it  as  *'the  glory  of  the  English  law,"  as  ''the  most  tran- 
scendent  privilege  which  any  subject  can  enjoy,"  and  as  "the 
best  preservative  of  English  liberty."  Speaking  of  it,  the  greatest 
of  English  advocates  has  said:  ''What  is  it  that  distinguishes  the 
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government  of  England  from  the  most  despotic  monarchy!  What 
but  the  security  which  the  subject  enjoys  in  a  trial  and  judgment  by 
his  equals!'*  A  volume  would  be  required  to  record  the  words 
which  have  been  uttered  in  our  own  country  by  eminent  men  in 
its  praise. 

I  therefore  venture  to  reaffirm  that  trial  by  jury  shall  endure 
among  us  as  long  as  the  people  continue  to  govern  themselves.  Its 
decay  would  mark  the  decadence,  and  its  overthrow  be  the  end  of 
popular  government.  For  I  hold  it  true  that,  for  the  practice  and 
the  perpetuation  of  self-government,  the  right  of  the  people  to  ad- 
minister their  own  laws  is  no  less  indispensable  than  their  right 
to  make  them. 

The  essential  function  of  all  governments  of  free  men  is  to 
administer  justice — in  other  words,  to  regulate  the  conduct  of  the 
community  in  accordance  with  the  dictates  of  that  instinctive  sense 
of  right  and  wrong  which  exists  in  the  breast  of  every  man.  By  the 
light  of  that  sense  each  individual  guides  his  footsteps  through 
life  and  shapes  his  conduct  toward  his  fellow  men.  By  that  same 
light  too  ho  is  guided  when  called  upon  in  a  station  of  authority 
to  regulate  the  conduct  of  others.  Whenever  on  this  earth  a  rule 
is  promulgated  for  the  government  of  human  beings — ^whether  by 
the  master  of  a  ship  in  mid-ocean  or  by  an  Indian  Chief  in  his  wig- 
wam, and  whether  by  an  absolute  monarch,  or  by  the  people  them- 
selves through  accredited  delegates — ^the  rule  is  ever  the  expres- 
sion of  the  lawgiver's  sense  of  justice.  And  it  is  manifest  that,  in 
a  representative  government,  the  individual  legislator  has  no  other 
norm  to  determine  his  vote  upon  schemes  of  legislation  than  his  own 
personal  sense  of  justice.  Equally  manifest  it  is  that,  in  such  a 
government,  the  law  is  nothing  more  than  the  formal  expression  of 
the  people's  collective  sense  of  justice,  voiced  through  accredited 
representatives. 

That,  in  a  government  in  which  the  people's  will  is  the  su- 
preme authority,  the  people  have  a  right  to  make  their  own  laws — 
to  give  formal  expression  to  their  own  sense  of  justice — ^no  one  de- 
nies. To  deny  it  would  involve  an  obvious  contradiction  in  terms. 
No  less  undeniable  is  it  that,  in  such  a  government,  the  people  have 
an  equal  right  to  enforce  their  own  sense  of  justice  in  and  through ' 
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the  administration  of  those  laws.  Being  the  source  of  all  authority 
and  power,  they  may  select  their  own  methods  of  reaching  this  end. 
They  may  reach  it  directly  and  immediately,  as  in  a  pure  democ- 
racy, or,  as  in  a  representative  government,  they  may  reach  it 
through  their  authorized  agents.  In  our  country,  the  people's 
sense  of  justice  is  enforced  by  delegation — ^by  judges  and  by  juries. 

There  are  not  wanting  those  who  claim  that  this  double  repre- 
sentation is  unnecessary  not  only,  but  mischievous;  that  justice 
is  best  administered — inded,  can  be  administered  only — ^by  men 
who  have  made  of  jurisprudence  their  special  study;  that  such 
alone  can  adequately  understand  and  properly  expound  the  law; 
and  that  it  is  little  less  than  folly  to  confide  the  rights  of  litigants 
into  the  hands  of  untrained  and  unlearned  persons  devoid  of  the 
special  knowledge  which  should  constitute  an  indispensable  guide 
to  a  correct  judgment.  Such  is  the  attitude  of  those  who  would 
see  trial  by  jury  abolished  as — ^to  borrow  the  language  of  one  of 
their  number — ''a  relic  of  barbarism." 

Since  the  aim  of  all  judicial  proceedings  is  justice,  the  tacit 
assumption  underlying  this  objection  to  trial  by  jury  is,  that  bet- 
ter justice  will  be  obtained  through  judges  than  through  jurors. 
If  this  assumption  is  true,  it  silences,  of  course,  all  further  discus- 
sion.   The  question  is.  Is  it  true? 

Assuming  for  the  present,  that  an  exact  and  unbending  en- 
forcement of  the  law  were  the  worthiest  and  most  laudable  end  of 
a  judicial  tribunal,  it  would  still  remain  to  inquire  whether  that 
end  would  be  certain  of  attainment  through  the  instrumentality 
of  judges.  Were  jurisprudence  an  exact  science,  were  its  rules 
fixed  and  unvarying,  were  its  verities  like  the  truths  of  mathema- 
tics, and  like  them  capable  of  such  demonstration  as  to  compel 
universal  assent,  the  claim  that  such  a  science  could  best  be  ex- 
pounded by  those  who  through  special  study  had  mastered  its  mys- 
teries would  be  undeniable.  But  nothing  is  more  certain  than  that 
jurisprudence  is  not  such  a  science.  To  refute  those  who  might 
claim  otherwise,  it  suffices  to  refer  to  the  history  of  our  own  courts 
for  the  last  century.  What  do  the  recorded  proceedings  of  these 
courts  during  that  period  proclaim?  They  proclaim  that  law  is  a 
science  upon  whose  principles  the  most  learned  and  conscientious 


Digitized  by 


Google 


The  Democracy  of  Justice — The  Jury.  249 

of  jurists  entertain  the  most  conflicting  views;  that  judges,  sitting 
upon  the  same  bench  and  dealing  with  the  same  question,  are  often 
as  wide  apart  as  the  poles  in  the  determination  of  what  the  law  is ; 
that  upon  the  same  subject  different  courts  announce  different  doc- 
trines; that  the  same  tribunal  may  repudiate  today  a  decision 
promulgated  by  it  yesterday;  and  that  the  preponderance  of  opin- 
ion of  what  is  accepted  as  a  legal  truth  over  what  is  repudiated  as 
a  legal  heresy  is  often  reached  in  the  same  court  by  the  narrowest 
possible  majority. 

We  need  seek  no  further  for  an  instance  and  an  illustration  of 
this  assertion  than  the  reports  of  the  Supreme  Court  of  the  na- 
tion for  the  last  quarter  of  a  century.  It  is  a  historical  fact,  de- 
serving of  the  most  attentive  consideration,  that,  during  this  pe- 
riod, upon  occasions  when  issues  of  prime  magnitude  and  over- 
shadowing importance  have  come  up  for  adjudication,  the  decision 
of  the  court  has,  by  a  species  of  perverse  fatality,  been,  in  nearly 
every  instance,  rendered  by  a  bare  majority  of  one.  Nor  have  the 
divergencies  which  have  characterized  the  conflicting  opinions  of 
members  of  that  exalted  tribunal  been  less  fundamental  than  fre- 
quent. Did  space  permit  or  the  occasion  require,  numberless  dis- 
sents expressed  in  terms  of  vehement,  if  not  indignant,  protest 
against  the  views  of  the  majority  could  readily  be  adduced.  But 
these  are  familiar  to  every  lawyer. 

Let  no  man  have  the  temerity  to  imagine  that  what  I  have  said 
is  intended  to  lessen  the  respect  of  the  people  for  the  judiciary,  or 
to  inspire  them  with  distrust  of  their  decisions.  To  point  out  their 
imperfections  is  but  to  say  that  they  are  human.  Being  human, 
the  differences  of  opinion  between  different  courts  and  between 
members  of  the  same  court  are  easily  accounted  for.  It  needs  but 
to  recall  that  men  are  but  men,  even  though  they  be  judges;  that 
elevation  to  the  bench  is  not  an  apotheosis,  which  endows  the  hu- 
man soul  with  the  attribute  of  a  godlike  infallibility;  that  the 
judicial  ermine  casts  no  blighting  shade,  beneath  whose  upas-like 
influence  all. human  sentiments  and  passions  wither  and  perish; 
that,  like  other  men,  judges,  even  in  the  discharge  of  their  high  of- 
fice, may  unconsciously  experience  the  emotions  of  love  or  of  hate, 
may  be  swayed  by  the  promptings  of  ambition  or  warped  by  the 
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blight  of  prejudice ;  that,  like  those  of  other  men,  their  hearts  maj 
soften  with  sympathy  or  be  inflamed  by  resentment.  Moreover, 
men  reach  the  bench  at  a  period  of  life,  when  the  formative  epoeh 
has  been  passed,  when  their  natures  are  set,  their  characters 
formed,  their  mental  habitudes  fixed,  their  moral  principles  set- 
tled. No  material  change  is  at  that  time  reasonably  to  be  expected. 
What  the  man  then  is,  for  better  or  for  worse,  he  remains  to  the 
end.  He  brings  with  him  upon  the  bench  his  own  x>olitical  opin- 
ions, his  own  views  upon  questions  of  governmental  x>olicieSy  his 
own  attitude  toward  sociological  problems,  his  own  Conception  of 
the  proper  relations  of  the  different  classes  of  society  and  of  their 
respective  rights.  He  has  and  retains  his  own  partisan  afBliations, 
his  own  social  duties,  his  own  family  ties,  his  own  religious  beliefs 
or  unbeliefs. 

Nor  could  these  imperfections  be  obviated  by  recruiting  %he 
judiciary — ^were  such  a  thing  possible— only  from  among  men  of 
the  most  exalted  character  and  most  commanding  intellect.  Th9^ 
imperfections  are  inherent  in  and  inseparable  from  human  natute. 
They  exist  among  the  greatest  as  among  the  humblest.  Had  Daniel 
Webster  and  John  C.  Calhoun  both  sat  upon  the  bench  in  Wash- 
ington, in  1B30,  and  the  question  had  come  up  before  them  whether 
the  Constitution  is  or  is  not  a  compact  between  sovereign  statfes, 
would  anyone  have  expected  them  to  concur  in  a  decision  t  Would 
anyone  hare  imagined  that  the  opinions  which  each  had  toter- 
tained  for  a  lifetime,  had  solemnly  defended  on  numberless  occa- 
sions, had  made  the  very  ba^s  of  his  public  career,  would  tMw 
be  abandoned  f  Would  it  have  required  great  sagacity  to  predict 
where,  oft  such  a  question,  the  great  Nullifier  from  South  Cairolifta 
and  tbe  grettt  Defender  from  Massachusetts  would  take  their  «ta»dt 

Whffn  the  decision  frf  the  House  of  Lords  in  the  celebrated 
eabe  <^  Aihto  ▼.  Floiod,  wfaiell  dealt  with  the  t^elative  rights  t>f  ^t^i- 
tttl  and  labor,  was  rendered  by  a  divided  court,  the  leading  Efig- 
tish  law  jovntai  editorially  said  that,  in  that  contest,  '^polities  ftok 
sktas,"  tad  tiM%  ''the  dwMotis  of  English  judges  oiduld  be  pte- 
dieted  from  their  politiciil  hitnings.''  Bto  not  the  same  thiag 
tAkftn  plwe  in  o^or  owA  tiomitryf  When  the  Electoral  Ck>mmk- 
Yion  sat»  in  1%7%  Hd  atgr  ote  dodbt  that  the  fomrteen  iMmbsrs 
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Belected  equally  from  each  x>olitical  party  would  in  voting,  divide 
upon  all  essential  questions  according  to  their  political  afBliationsf 
Did  any  one  doubt  that  the  decision  of  the  question,  Who  shall  be 
the  next  President?  depended  wholly  upon  the  question,  To  what 
party  shall  the  fifteenth  member  belong?  And  did  anyone  doubt 
that,  when  fate  had  decreed  that  that  member  should  be  a  Repub- 
lican, Mr.  Hayes,  and  not  Mr.  Tilden,  was  destined  to  be  declared 
elected?  And  this  even  though  the  person  who  thus  had  the  cast- 
ing vote  was  a  justice  of  the  Supreme  Court  of  the  United  States, 
venerable  in  years,  honored  for  the  exalted  purity  of  his  character, 
and  universally  admired  for  his  learning  as  a  jurist. 

To  contend,  in  view  of  what  has  been  said,  that  jurisprudence 
is  an  exact  science,  or  that  it  is  certain  that  the  administration  of 
justice — ^assuming  that  to  be  the  same  thing  as  the  exact  and  un- 
bending enforcement  of  the  law — ^will  be  unerringly  attained  if  left 
exclusively  to  judges,  would  be  a  manifest  delusion. 

But,  a  still  larger  question  remains  to  be  answered.  Is  it  true 
that  an  exact  and  unbending  enforcement  of  the  law  is  the  most 
desirable  function  of  human  tribunals — ^in  other  words,  the  high- 
est reach  of  human  justice?  And  is  it  true  that  the  loftiest  con- 
ception which  can  be  formed  of  a  judge  is  that  of  one  who,  in  the 
discharge  of  his  oflBce,  looks  to  the  law,  and  to  the  law  only,  as  his 
sole  guide,  and  to  its  unbending  enforcement  as  his  sole  duty? 

The  most  perfect  conception  of  a  magistrate  is  that  of  a  just, 
not  that  of  a  learned,  judge — of  one  who,  knowing  the  law,  also 
knows  that  it  deals  with  imperfect,  not  perfect,  beings,  that  it  is 
made  for  men,  not  for  angels,  and  that  its  administration  must 
rabserve  the  purposes,  not  of  a  divine,  but  of  a  human  jtiBtice.  No 
higher  conception  of  the  functions  of  magistracy  has  ever  been 
formxdated  than  that  of  the  Roman  lawgiver,  who  enjoined  that, 
in  all  proceedings,  regard  should  be  had  to  justice  and  equity 
rather  than  to  the  strict  mandate  of  the  law — *'Placuit  in  mrmibus 
rebus  praecipuam  esse  justitiae  equUatisque  qitam  stricti  juris  ra- 
Uonem/*  No  less  profoundly  human  was  the  aphorism  of  Roman 
jorispradence  that  the  exaction  of  the  fullest  measure  accorded 
by  tlie  law  may  constitute  the  hei^t  of  injustice— to  tise  Ike  H^^e 
epigram  of  the  latin  text:  Summum  jus  summxi  injuria.     In  the 
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imperfect  condition  of  all  human  affairs,  it  not  seldom  becomes 
indispensable  to  subordinate  the  attainment  of  one  desirable  object 
to  the  attainment  of  another  still  more  desirable — to  expand  or  to 
restrict  the  mandate  of  the  law,  in  order  to  compass  justice. 

That  all  preeminently  great  judges  have  pursued  this  course, 
and  that  their  greatness  is  grounded  upon  the  fact  that  they  have 
followed  it,  their  lives  and  their  works  abundantly  attest.  Upon 
what  does  the  fame  of  Lord  Mansfield  rest,  if  not  upon  this,  that 
his  genius  liberated  justice  from  the  shackles  in  which  the  unbend- 
ing rules  of  the  common  law  and  the  narrow  conservatism  of  com- 
mon law  judges  held  it  in  thralH  Upon  what,  if  not  upon  the  fact 
that,  under  the  sway  of  his  mighty  intellect,  the  artificial  barriers 
which  separated  the  administration  of  law  from  the  administration 
of  equity  were  swept  away,  and  the  principles  of  natural  justice 
were  made  the  groundwork  of  his  decisions?  "Whence  springs  the 
debt  of  gratitude  which  the  commerce  of  England  owes  to  him,  if 
not  from  the  fact  that  his  daring  hand  it  was  that  brushed  aside 
the  cobwebs  of  antiquated  forms  and  obsolete  methods  of  pro- 
cedure, bom  of  a  former  age  and  adapted  to  an  extinct  civilization, 
which  held  it  bound,  and  permitted  the  merchants  of  England  to 
govern  their  business  by  the  equitable  rules  which  constitute  the 
universal  Law  Merchant  of  the  world? 

And  is  not  the  same  true  of  the  great  judges  of  our  own  coun- 
try? 

Chancellor  Kent  has  left  a  well  known  letter  descriptive  of  the 
methods  which  he  followed  in  the  discharge  of  his  judicial  duties. 
In  this  letter,  it  stands  recorded  that  it  was  his  custom  first,  to 
make  himself  accurately  familiar  with  the  facts  of  the  case;  that, 
when  this  task  was  accomplished,  he  had  usually  reached  the  judg- 
ment which  his  sense  of  justice  prompted;  and  that  he  then  con- 
sulted the  book  to  search  for  the  rules  of  law  which  supported 
his  conclusion — ^and,  of  course,  seldom  failed  to  find  them. 

Of  another  great  American,  one  who,  next  to  Marshall — ^if, 
indeed,  second  even  to  him — ^was,  by  common  consent,  the  greatest 
judge  that  ever  sat  upon  the  bench  of  the  Supreme  Court  of  the 
United  States— of  Samuel  F.  Miller,  it  was  said,  at  the  time  of  his 
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death,  that  *'he  was  wont  to  wipe  away  the  law,  in  order  that  jus- 
tice might  prevail." 

One  of  the  most  eminent  of  judges,  lawyers  and  law-writers, 
which  this  or  any  age  has  produced — one  who  still  lives  to  enjoy 
in  the  ripeness  of  years,  the  fruits  of  a  long  and  illustrious  career 
— has  left,  as  the  recorded  result  of  his  long  experience  on  the 
bench  and  at  the  bar«  these  memorable  words: 

"I  always  felt,  in  the  exercise  of  the  judicial  office,  irresist- 
ibly drawn  to  the  intrinsic  justice  of  the  case,  with  the  inclination, 
if  possible  the  determination,  to  rest  the  judgment  upon  the  very 
right  of  the  matter.  In  the  practice  of  the  profession,  I  have  always 
felt  an  abiding  confidence  that,  if  my  case  is  morally  right  and  just, 
it  will  succeed,  whatever  technical  difficulties  may  appear  to  stand 
in  the  way,  and  the  result  usually  justified  the  confidence.'' 

In  what  does  that  vast  stream  of  jurisprudence,  technically 
called  by  the  name  of  ** equity,"  have  its  source,  if  not  in  the  vio- 
lence done  by  magistrates  to  positive  law,  in  order  to  accomplish 
justice?  To  show  this,  one  single  illustration,  out  of  a  score  that 
might  readily  be  cited,  must  suffice. 

It  was  the  common  law  of  England  that  the  land  given  in 
pledge  by  way  of  mortgage,  in  case  of  non-payment  at  the  time 
limited,  was  forever  dead  and  gone  from  the  mortgagor,  and  that 
the  mortgagee's  estate  then  became  absolute.  When  an  Engtish 
Chancellor  first  allowed  a  debtor  who  had  thus  lost  bis  property 
a  space  of  time  to  get  together  the  principal,  interest  and  expBiMW, 
and  upon  payment  of  this,  to  regain  his  estate,  where  did  he  find 
a  warrant  for  his  decree f  Not  in  the  law;  he  was  proceedii^  in 
violation  of  the  law.  Not  in  the  agreement  of  the  parties ;  he  was 
acting  in  the  teeth  of  their  agreement.  Not  in  the  protection  of 
vested  rights;  he  was  taking  away  from  a  B^an  an  estate  legaHy 
hii.  Where  then?  Where,  if  not  in  the  dictates  of  justice— of  a 
justice,  the  attainment  of  whiefa  was,  in  his  eyes,  viore  denrable 
than  the  ebservanee  of  the  lawt  And  where  did  he  &id  this  sense 
of  jnstice  whose  behests  he  obeyed?  Not  in  the  law;  the  Usr  wims 
the  other  way.  Not  in  the  books;  Aere  was  no  pineoedmt.  Hot 
it,  the  statotes;  Parliament  had  not  spoken.    Where,  then,  if  set 
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in  himself?  Where,  if  not  in  that  instinct  which  God  has  im* 
planted  in  the  breast  of  every  man,  and  which,  without  the  aid  of 
code  or  statute  or  legal  commentary,  teaches  him  to  distinguish 
right  from  wrong,  to  abhor  the  insolence  of  power,  to  succor  the 
oppressed,  and  to  protect  the  weak  against  the  rapacity  and  the 
violence  of  the  strong?  Where,  if  not  in  the  impulse,  common 
to  every  right-minded  man,  to  yield  obedience  to  the  exhortation, 
uttered  on  a  not  dissimilar  occasion,  by  one  of  the  characters  of 
Shakespeare,  and  which  irresistably  moves  him  to 

"Wrest  once  the  law  to  his  authority; 
To  do  a  great  right,  do  a  little  wrong.'' 

At  the  time  the  Chancellors  of  England  thus  began  to  dis- 
regard the  undoubted  law  of  the  realm,  in  order  to  compass  jus- 
tice, the  second  period  of  the  evolution  which  takes  place  in  every 
system  of  jurisprudence  had  been  reached.  The  first  is  that  in 
which  the  body  of  magistrates,  losing  sight  of  their  true  mission, 
place  the  administration  of  the  law  beyond  the  reach  and  compre- 
hension of  the  community,  by  surrounding  it  with  ceremonials 
which  they  alone  understand.  A  rigorous  insistence  upon  the  . 
strict  observance  of  the  rules  of  that  science,  which  they  arrogate 
unto  themselves  as  their  own  exclusive  province,  becomes  then  the 
chief  solicitude  of  the  judicial  body.  Thus  it  was  that,  in  the 
early  days  of  Rome,  the  administration  of  the  law  grew  to  be  the 
privilege  of  a  chosen  class,  which,  in  order  to  exalt  their  dignity 
and  to  maintain  their  monopoly,  insisted  upon  a  literal  compliance 
with  the  formularies  prescribed  by  themselves  for  the  institution 
and  the  maintenance  of  actions  allowed  for  the  enforcement  of 
civil  rights.  The  result  was  that  the  function  of  a  judge  was  no 
longer  the  administering  of  justice  but  the  enforcement  of  forms. 

That  the  common  law  of  England  passed  through  the  same 
process  is  too  familiar  to  need  comment. 

The  second  period  in  the  evolution  of  jurisprudence  is  that 
in  which  a  reaction  takes  place  against  the  jealous  conservatism  of 
the  judicial  body,  and  the  demand  is  for  justice — ^plain,  ordinary, 
every-day  justice.     That  period  was  reached  in  Rome  when  the 
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praetors  began  to  assume  as  the  basis  of  their  decisions  the  prin- 
ciples of  the  law  of  nature.  It  was  reached  in  England  when,  in 
the  days  of  Edward  III,  the  Chancellor  commenced  to  relieve 
suitors  from  the  rigors  and  the  inadequacy  of  the  common  law,  in 
order  to  subserve  the  purposes  of  justice. 

The  advance  thus  commenced  toward  a  better  kind  of  justice 
than  the  mere  rigid  enforcement  of  the  law  has  never  since  ceased. 
From  that  day  to  this,  both  in  England  and  in  our  country,  the 
current  has  been  constantly  setting  toward  the  prevalence  of  the 
precepts  rather  of  justice  than  of  law.  It  was  one  of  the  greatest 
of  chancery  judges — Lord  Redesdale,  I  believe — ^who  said  that 
the  principles  of  equity  are  gradually  but  steadily  being  adopted 
by  the  courts  of  law  and  that  the  rule  of  chancery  of  today  be- 
comes tomorrow  a  common  law  doctrine.  That  conception  is  em- 
bodied in  the  statute  enacted  during  the  reign  of  Queen  Victoria, 
directing  that,  in  all  decisions,  preference  shall  be  given  to  the 
equity  rule  over  the  common  law  rule. 

Thus,  bearing  in  mind  that  the  decrees  of  chancery  proceed 
''according  to  the  principles  of  conscience,  good  faith,  honesty 
and  equity,"  it  is  not  difficult  to  perceive  the  goal  toward  which 
the  administration  of  justice  nowadays  is  tending.  That  goal 
is  the  universal  recognition  of  those  great  principles,  which,  being 
deduced  from  natural  reason,  are  equally  diffused  over  all  man- 
kind, and  are  not  subject  to  alteration  by  any  change  of  place  or 
time. 

And  now,  the  final  question  remains,  In  the  trial  of  juridical 
controversies,  into  whose  hands  shall  the  application  of  these 
fundamental  principles  be  confided?  Shall  it  be  intrusted  to 
judges,  or  to  juries?  Shall  it  be  given  to  a  body  of  men  which 
represents  but  one  class  of  the  community,  or  to  a  body  composed 
of  all  classes?  Shall  it  be  exercised  by  those  whose  studies,  pur- 
suits, associations  and  ofBcial  dignity  necessarily  remove  them 
from  contact  with  the  mieuBS  of  mankind,  or  by  those,  who  being 
brought  in  daily  touch  with  their  fellow  men,  know  by  personal 
exx)erience  their  ideas  of  justice?  Shall  it  be  given  to  those  who 
are  the  people's  equals,  or  to  those  who  assume  to  be  their  su- 
periors? 
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For  my  own  part,  I  have  no  hesitation  in  answering  this  ques- 
tion. Believing  in  self-government,  I  believe  in  the  right  of  the 
people  to  make  their  own  laws.  Believilig  in  the  right  of  the  peo- 
ple to  make  their  own  laws,  I  believe  in  their  right  to  administer 
them.  If  they  are  not  competent  to  do  both,  they  are  competent 
to  do  neither.  As  laws  are  the  formal  expression  of  the  people 's 
sense  of  justice  applicable  to  future  possible  conduct,  so  verdicts 
are  the  expression  of  the  people's  sense  of  justice  brought  to  bear 
upon  past  actual  conduct.  In  one  case,  the  popular  will  is  voiced 
by  accredited  spokesmen  called  legislators ;  in  the  other  it  is  voiced 
by  equally  accredited  spokesmen  called  jurors.  In  the  one,  the 
rule  prescribed  is  an  abstract  expression  of  the  people's  will;  in 
the  other,  it  is  a  concrete  application  of  that  will  The  ultimate 
aim  in  both  is  justice — the  people's  justice. 

I  give  my  fullest  assent,  therefore,  to  the  memorable  words 
uttered  by  one  of  the  great  Chief  Justices  of  .England  of  the  Vic- 
torian age,  who  summed  up  his  judicial  experience  by  saying : 

"A  jury  trial  gives  expression  to  the  sense  of  justice  of  the 
people,  which  is  the  nearest  approach  to  absolute  justice  attainable 
in  earthly  tribunals." 

May  this  institution,  which,  after  having  stood  for  ages  as  the 
bulwark  of  the  liberties  of  Englishmen,  was  brought  here  as  their 
binhright  by  the  colonists  who  first  landed  upon  the  banks  of  the 
James  and  upon  the  shores  of  Massachusetts,  which  they  dhetished 
with  such  devotion  that  its  violation  by  the  king  was  enumerate 
by  them  as  one  of  the  grounds  justifying  rebellion,  whi^sh,  bo  won 
as  their  independence  had  been  achieved,  they  embodied  in  the 
Constitution  as  a  fundamental  right  of  American  citinimiy  and 
which  evB^y  Atheriean  stat^  has  since  incdtT>oi*ated  into  its  or- 
ganic law-^may  this  venerable  institution,  which  has  eom^  d6wii 
to  nis  uhimpaimsd  thftiugh  th«  lapise  tif  centuries,  abid«  witii  us 
yetj  afitd  reknain  itacfed  and  invinlate  ft)r«veiinia^. 
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INTERNATJONAl.  (J^W,  PUBUC  lAW  AW 
JURIgPRUDEWCE.* 


By  JEyerett  P.  Wteeler.t 


It  may  have  seemed  strange  to  some  that  the  subject  of  law 
should  be  discussed  in  a  Pan-American  scientific  congress.  But 
Lord  Baeon  taught  us  that  progress  in  science  must  depend  upon 
a  careful  investigation  and  observation  of  facts,  and  the  classifica- 
tion of  them  when  observed.  Prom  this  study  we  deduce  the  prin- 
ciples which  underlie  the  facts  and  thus  lay  a  solid  foundation  for 
further  investigation.  His  maxim  is,  **Prudens  quaestio  dimidium 
scientiae." 

It  follows  that  we  may  justly  speak  of  the  science  of  law. 
That  science  as  it  exists  among  men  is  yet  incomplete  and  imper- 
fect; but  Hooker  assures  us:  **0f  law  there  can  no  less  be  acknowl- 
edged than  that  her  seat  is  in  the  bosom  of  God,  her  voice  the  har- 
mony of  the  world.  All  things  in  heaven  and  earth  do  her  homage 
— ^the  y^ry  least  as  feeling  her  care,  and  the  greatest  as  not  ex- 
empted from  her  power.'' 

The  system  of  law,  and  especially  of  international  law,  is  still 
in  a  condition  of  evolution.  Like  the  common  law  of  England  and 
America — may  we  not  say,  like  the  common  or  customary  law  of 
all  nations  f — it  is  a  growth.  Whatever  codes  may  have  done  to 
clarify  or  systematize,  careful  investigation  wijl  show  that  they 
are  founded  upon  a  customary  law  which  has  gradually  developed 
from  a  sense  of  need,  guided  by  a  sense  of  justice,  which  is  to  be 
found  to  some  degree  in  every  human  breast.  For  example,  the 
famous  ordonnanee  of  Louis  XIV  was  a  wise  maritime  code.  It 
was  based  upon  the  customary  maritime  law  of  the  Meditenwxean, 
which  was  then  the  sea  upon  which  the  maritime  commerce  of  the 
world  was  principally  conducted.  In  like  manner  international  l|tw 
as  it  exists  to-day  is  the  outgrowth  and  development  pf  those  re- 
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quirements  which  spring  naturally  from  relations  existing  between 
nations.  This  development  has  been  guided  in  large  measure  by 
wise  and  thoughtful  men.  It  has  been  promoted  by  international 
congresses  and  finds  its  expression,  not  only  in  the  writings  of  jur- 
ists, but  in  the  treaties  by  which  nations  have  sought  to  lay  down 
rules  to  regulate  their  conduct  toward  each  other.  A  very  import- 
ant part  of  this  development  has  been  the  result  of  international 
congresses  which  have  met,  not  to  legislate,  but  to  confer. 

The  members  of  these  congresses  form  in  a  very  just  sense  the 
aristocracy  of  the  nations.  They  are  generally  public-spirited  men, 
who  give  their  services  to  the  commonwealth,  not  for  fee  or  re- 
ward, but  from  a  sense  of  duty  and  an  inspiration  for  something 
better  and  more  just  than  anything  yet  achieved.  Any  agreement 
reached  by  these  delegates  has  a  powerful  influence  upon  public 
opinion.  It  may  not  at  once  crystallize  into  legislation,  but  it  has 
a  powerful  tendency  to  promote  wise  legislation.  To  the  impa- 
tient soul  the  results  often  seem  long  a-coming,  but  optimists  like 
myself  console  ourselves  with  the  words  of  the  Hebrew  prophet: 
**  Though  it  tarry,  wait  for  it,  for  in  the  end  it  will  come,  it  will 
not  tarry." 

For  these  reasons  the  framers  of  the  program  of  this  congress 
have  asked  me  to  present  a  paper  on  the  four  Pan-American  con- 
gresses. The  first  of  these  was  held  in  Washington,  upon  the  in- 
vitation of  President  Harrison  and  his  Secretary  of  State,  Mr. 
Blaine,  in  the  years  1889  and  1890.  The  second  was  held  in  the 
City  of  Mexico  in  1901-2  upon  the  invitation  of  President  Diaz  and 
his  minister  of  foreign  affairs,  Senor  Mariscal.  The  third  was  held 
in  Rio  Janeiro  in  1906  upon  the  invitation  of  the  Brazilian  Govern- 
ment through  its  minister  of  foreign  affairs.  Baron  do  Rio  Branco. 
The  fourth  was  held  in  Buenos  Aires  in  1910,  upon  the  invitation 
of  the  Argentine  Republic  through  its  minister  of  foreign  affairs, 
Dr.  Bermejo. 

The  second  congress  was  held  during  the  administration  of 
Theodore  Roosevelt,  when  John  Hay  was  Secretary  of  State.  The 
third  was  held  during  Mr.  Roosevelt's  second  administration,  when 
Elihu  Root  was  Secretary  of  State.  The  fourth  was  held  when 
William  H.  Taft  was  President  and  Philander  C.  Knox  was  Secre- 
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tary  of  State.  These  distinguished  representatives  of  the  United 
States  did  all  in  their  power  to  make  the  conferences  a  success. 
In  this  the  other  Republics  of  North  America,  Central  America, 
and  South  America  co-operated. 

It  is  now  for  me  to  lay  before  you  some  account  of  their  activi- 
ties ;  but  before  I  do  this  let  me  remind  you  that  the  conference  at 
Washington  was  not  the  first  attempt  to  promote  cordial  co-opera- 
tion between  the  Republics  of  America.  As  long  ago  as  July,  1822, 
a  treaty  was  negotiated  between  Colombia  and  Chile  in  which  it 
was  proposed  to  call  a  congress  of  the  new  Republics.  In  1825  the 
ambassadors  of  Colombia  and  Mexico  asked  Henry  Clay,  who  was 
then  Secretary  of  State,  whether  the  United  States  would  be  will- 
ing to  be  represented  in  a  congress  at  Panama.  Mr.  Clay  replied 
that  the  President  thought  that  the  United  States  ought  to  be 
represented  at  Panama  if  preliminary  points  could  be  satisfactorily 
arranged. 

December  6,  1825,  President  John  Quincy  Adams  sent  his  mes- 
sage to  Congress  announcing  the  acceptance  of  the  invitation  of  the 
Republics  of  Colombia,  of  Mexico,  and  of  Central  America.  In  a 
later  message  to  the  Senate,  December  26,  1825,  the  President  said : 

I  find  a  decisive  inducement  with  me  for  acceding  to  the  meas- 
ure is  to  show,  by  this  token  of  respect  to  the  southern  Republics, 
the  interest  that  we  take  in  their  welfare  and  our  disposition  to 
comply  with  their  wishes.  Having  been  the  first  to  recognize  their 
independence  and  sympathize  with  them  so  far  as  was  compatible 
with  our  national  duties  in  all  their  struggles  and  sufferings  to  ac- 
quire it,  we  have  laid  the  foundation  of  our  future  intercourse  with 
them  in  the  broadest  principles  of  reciprocity  and  the  most  cordial 
feelings  of  fraternal  friendship.  To  extend  those  principles  to  all 
our  commercial  relations  with  them,  and  to  hand  down  that  friend- 
ship to  future  ages,  is  congenial  to  the  highest  policy  of  the  Union, 
as  it  will  be  to  that  of  all  those  nations  and  their  posterity.^ 

Mr.  Clay  told  the  ministers  of  Mexico  and  Colombia  that  **the 
President  believed  such  a  congress  as  was  proposed  might  be  highly 
useful  in  settling  several  important  disputed  questions  of  public 
law  and  in  arranging  other  matters  of  deep  interest  to  the  Ameri- 


*  First  Int.  Am.  Conf .  Reports,  Vol.  IV,  pp.  1  to  23. 
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can  Continent,  and  strengthening  the  friendship  and  amicable 
intercourse  between  the  American  powers.'^ 

Unfortunately,  the  proposal  of  the  administration  to  send 
ministers  to  the  congress  of  American  nations  met  with  so  much 
opposition  in  the  Congress  of  the  United  States  that  th«  confirma- 
tion of  the  nominees  made  by  the  President  was  delayed  and  our 
ministers  did  not  take  part  in  the  deliberations  of  the  congress. 
Daniel  Webster  gave  the  proposition  his  powerful  support  in  the 
House  of  Representatives,  and  the  general  impression  was  that  of 
friendliness  to  the  newly  established  Republics. 

It  is  interesting  to  note  that  the  great  South  American,  Simon 
Bolivar,  December  7,  1824,  sent  a  circular  letter  to  the  Mexican 
Republics,  formerly  Spanish  colonies,  in  which  he  proposed  **a  con- 
gress of  plenipotentiaries  from  each  State  that  should  act  as  a  coun- 
cil in  great  conflicts  to  be  appealed  to  in  case  of  common  danger, 
and  be  a  faithful  interpreter  of  public  treaties  when  difficulties 
should  arise,  and  conciliate,  in  short,  all  our  differences. ''^ 

This  was  a  renewal  of  a  similar  invitation  which  he  had  sent 
in  1822. 

When  the  Colombian  minister  reported  to  Mr.  Clay  the  pro- 
ceedings of  the  congress  at  Panama,  November  20,  1826,  he  said 
that  the  represwitatives  of  the  four  Republics  in  the  congress  at 
Panama  had  signed — 

1.  A  treaty  of  union,  league,  and  perpetual  confederation  be- 
tween the  four  States  represented,  to  which  the  other  powers  of 
America  might  have  an  opportunity  to  accede  within  one  year. 

2.  A  convention  for  the  renewal  of  the  great  assembly  an- 
nually in  time  of  common  war  and  biennially  during  peace. 

3.  A  convention  which  fixes  the  contingent  which  each  con- 
federate should  contribute  for  the  common  defense. 

4.  An  agreement  concerning  the  emplojTnent  and  direction 
of  those  contingents.'* 

Prom  these  extracts  it  will  be  seen  that  the  ideals  of  Bolivar 
and  the  Panama  congress  of  1826  have  never  been  realized.  The 
present  dreadful  war  in  Europe  has  turned  the  thoughts  of  the 


•Ibid.,   p.  24.  "Ibid.,  p.  160.  *  Ibid.,  p.  112. 
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world  in  the  direction  of  these  ideals.  It  is  well  to  recall  them  now 
and  to  submit  them  to  you  as  subjects  for  serious  consideration. 

Subsequent  conferences  attended  by  representatives  of  some 
of  the  American  Republics  were  held  in  Lima  in  1847,  at  Santiago 
in  1856,  and  again  at  Lima  in  1864.  A  second  congress  at  Panama 
was  proposed  in  1881,  but  was  not  held. 

It  is  interesting  to  notice  in  the  correspondence  in  reference 
to  this  proposed  congress  that  the  prevention  of  war  and  the  con- 
clusion of  treaties  of  arbitration  were  two  of  the  objects  proposed 
for  consideration. 

We  now  come  to  the  act  of  Congress  approved  May  24,  1888, 
which  authorized  the  President  to  invite  the  Governments  of  the 
Republics  of  Central  and  South  America  and  the  Empire  of  Brazil 
to  join  in  the  conference,  *'for  the  puri)ose  of  discussing  and 
recommending  for  adoption  to  their  respective  Oovernments  some 
plan  of  arbitration  for  the  settlement  of  disagreements  and  dis- 
putes that  may  hereafter  arise  between  them,  and  for  considering 
questions  relating  to  the  improvement  of  business  intercourse  and 
means  of  direct  communication  between  said  countries,  and  to  en- 
courage such  reciprocal  commercial  relations  as  will  be  beneficial 
to  all  and  secure  more  extenisve  markets  for  the  products  of  each 
of  said  countries.''* 

Accordingly,  invitations  were  sent  to  the  (Jovemments  men- 
tioned, the  President  appointed  delegates  from  the  United  States, 
and  the  first  meeting  was  held  in  Washington,  October  2,  1889. 
This  26  delegates  attended,  representing  the  Argentine  Republic, 
Bolivia,  Brazil,  Chile,  Colombia,  Costa  Rica,  Ecuador,  Guatemala, 
Haiti,  Honduras,  Mexico,  Nicaragua,  Paraquay,  Peru,  Salvador, 
Uruquay,  Venezuela. 

At  the  opening  of  the  congress  Mr.  Blaine  delivered  an  address 
of  welcome,  which  was  very  warmly  received,  in  the  course  of 
which  he  said: 

We  believe  that  hearty  cooperation,  based  on  mutual  confi- 
dence, will  save  all  American  States  from  the  burdens  and  evils 
which  have  long  and  cruelly  afflicted  the  older  nations  of  the 
world We  believe  that  a  spirit  of  justice,  of  common 

'U.  S.  SUt.,  vol.  26,  p.  165. 

Digitized  by  VjOOQIC 


262  I       KENTUCKY  LAW  JOURNAL 

and  equal  interest,  between  the  American  States  will  leave  no  room 
for  an  artificial  balance  of  power  like  unto  that  which  has  led  to 
wars  abroad  and  drenched  Europe  with  blood.  We  believe  that 
friendship,  avowed  with  candor  and  maintained  with  good  faith, 
will  remove  from  American  States  the  necessity  of  guarding 
boundary  lines  between  themselves  with  fortifications  and  military 
force. 

After  this  address  the  delegates  were  received  by  President 
Harrison  at  the  White  House  and  were  very  cordially  welcomed  by 
the  American  people.  On  the  invitation  of  the  Government  they 
were  taken  in  a  special  train  to  visit  various  points  of  interest  in 
New  England,  the  Middle  States,  and  as  far  west  as  Kansas  City. 
Their  trip  occupied  42  days  and  they  traveled  5,406  miles.* 

After  their  return  from  this  trip  they  went  into  session  at 
Washington,  committees  were  appointed,  and  the  following  sub- 
jects were  considered: 

1.  Treaties  of  arbitration. 

2.  Lnprovement  in  commercial  relations. 

3.  Lnprovement  in  facilities  for  ocean  navigation  on  the  At- 
lantic and  Pacific.'^ 

4.  Reciprocity  treaties  or  a  customs  union.® 

5.  A  monetary  convention.® 

Li  the  course  of  these  discussions  the  progress  which  the 
United  States  had  made  in  wealth  and  commercial  prosperity  was 
naturally  referred  to.  El  Senor  Pena,  from  the  Argentine  Re- 
public, evidently  thought  that  Mr.  Henderson,  from  Missouri,  who 
had  dwelt  upon  this  subject,  was  a  little  too  boastful.  In  the  course 
of  his  reply  he  said:  '*Que  los  Estados  Unidos  necesitan  def endorse 
de  su  propia  riqueza."  (The  United  States  need  to  defend  them- 
selves against  their  own  wealth.) 

Li  the  speech  delivered  by  Mr.  Blaine  at  the  closing  of  the 
conference  he  made  the  following  statement: 

'*If,  in  this  closing  hour,  the  conference  had  but  one  deed  to 
celebrate,  we  should  draw  at  once  the  world's  attention  to  the 
deliberations  of  two  great  continents  to  peace,  and  to  the  prosper- 

•  Prince,  La  Consres  des  Trols  Ameriques,  pp.  88-89. 

*  Minutes,  pp.  337-338. 

•Minutes,   pp.  293  to  297.  •Minutes,  p.  435. 
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ity  which  has  peace  for  its  foundation.  We  hold  up  this  new 
Magna  Charta  which  abolishes  war  and  substitutes  arbitration  be- 
tween the  American  Republics  as  the  first  and  great  fruit  of  the 
international  American  conference.  "^^ 

No  doubt  the  conference  did  promote  the  cause  of  international 
arbitration;  but  there  is  one  organization  which  it  effected,  which 
is  really  the  only  outward  and  visible  sign  of  this  conference  that 
has  been  productive  of  great  benefit  to  all  the  Republics;  that  is 
to  say,  the  International  Bureau  of  American  Republics.  ^^  All  the 
Governments  represented  contributed  to  the  expenses  of  this 
bureau  which  has  been  installed  at  Washington,  and  the  gift  of  Mr. 
Carnegie  enabled  the  erection  of  a  commodious  building,  which  is 
one  of  the  ornaments  of  the  Capital.  It  was  in  the  beginning 
agreed  that  this  International  Bureau  of  the  American  Republics 
should  continue  for  10  years.  Its  usefulness  was  so  manifest  that 
we  now  consider  it  as  a  permanent  institution. 

The  second  international  conference  met  in  the  City  of  Mexico 
October  22,  1901  The  benefit  to  be  derived  from  such  conferences 
is  well  stated  by  the  Mexican  minister  of  foreign  affairs,  Senor 
Mariscal  :^^ 

Although  an  appalling  pessimism  declares  useless  all  endeavors 
to  realize  among  men  the  predominance  of  justice  and  gives  prefer- 
ence to  right  over  might,  it  must  be  borne  in  mind  that  the  con- 
stant assertion  of  sane  theories  and  their  official  sanction  by  the 
Governments,  through  agreemnts  or  declarations  made  by  common 
accord  which  morally  bind  them,  notwithstanding  the  means  to 
compel  their  observance  be  lacking,  will  work  a  powerful  opin- 
ion, aiming  at  extirpating  the  most  deep-rotted  evils,  as  has  been 
the  case  with  slavery  and  other  aberrations  that  it  was  necessary 
to  remove  in  the  name  of  reason  and  philosophy.  And,  in  truth, 
to  arrive  at  this  common  understanding,  to  sanction  these  conven- 
tions, or  at  least  prepare  their  sanction,  there  is  no  better  Way  than 
a  liberal  discussion  at  these  conferences  or  congresses,  in  which 
one  and  all  the  delegates,  with  equal  rights,  can  defend  their  opin- 
ions, bringing  their  share  of  knowledge  and  sentiments  in  favor  of 
general  welfare. - 


"Minutes,   p.  857.  ,r  ,     t     «..    jak  ♦«  jn 

"Reports  Committees.  Vol.  I,   pp.  405  to  411.  ,^    ^^  ^    _ 

»» Report  American  Delegates,   p.  29,   S.  Doc.  330.   57th  Cong..   Ist.   Sess. 
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In  the  instructions  given  hy  the  President  to  th^  Americ^Dt 
delegates  he  closes  with  the  language  of  President  McKinle/  ift 
his  last  address  in  Buffalo:  ** Reciprocity  is  the  natural  outgrowth 
of  our  wonderful  industrial  development."  He  refers  to  the  U3e- 
fulness  of  the  Bureau  of  American  Republics  and  draws  special  at- 
tention to  the  promotion  of  the  settlement  of  international  dis- 
putes by  arbitration,  to  an  International  Court  of  Claims,  and  to 
the  promotion  of  commerce  and  the  extension  of  commercial  facili- 
ties. 

The  conference  devoted  much  attention  to  the  discussion  of 
international  arbitration.  It  adopted  a  protocol  of  adhesion  to  the 
conventions  adopted  at  The  Hague  July  29,  1899,  to  which  many 
of  the  Republics  represented  were  not  parties.  The  treaty  for 
compulsory  arbitration  was  agreed  on  between  the  Argentine  Re- 
public, Bolivia,  San  Domingo,  Guatemala,  Salvador,  Mexico,  Para- 
guay, Peru,  and  Uruguay. 

Special  attention  should  be  called  to  the  preamble  and  project 
of  convention  presented  by  the  Chilean  delegation.^^  This  project 
recommended  the  adhesion  to  the  convention  signed  at  The  Hague, 
and  to  the  principles  of  the  convention  at  Geneva,  1864,  relating 
to  laws  of  war. 

The  subjects  most  discussed  at  this  conference  were  treaties  of 
arbitration,  commercial  intercourse,  Pan-American  Railway,  cus- 
toms union,  quarantine  and  sanitation,  reorganization  of  Inter- 
national Bureau  of  American  Republics,  sources  of  production  and 
statistics,  international  archaeological  commission,  interoceanic 
canal,  and  Pan-American  Bank.^* 

Many  of  the  conventions  adopted  by  this  congress  have  not 
been  ratified  by  the  respective  nations.  The  interoeeanic  eao^l 
which  it  recommended  has  been  constructed,  but  we  are  yet  far 
from  a  Pan-American  Railway  extended  from  Washington  to 
Buenos  Aires.  No  American  international  code  of  quarantine  and 
sanitation  has  been  adopted^  but  great  improvements  have  been 
made  in  the  regulations  of  the  separate  nations. 

The  third  international  congress  of  the  American  States  wa$ 
held  at  Rio  Janeiro  in  July  and  August,  1906.    The  Brazilian  Gor- 


•  Report  American  Delegates,  pp.  99  to  n5.  "  Report,  pp.  8  to  99. 
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ernlneiit  erected  a  beautiful  building,  which  is  called  the  **  Monroe 
Palace,"  in  honor  of  President  Monroe,  which  was  first  used  for 
the  sessions  of  this  conference.  The  reception  given  to  the  dele- 
gates here,  as  at  all  the  conferences,  was  most  hospitable. 

In  the  instructions  given  by  Secretary  Root  to  the  American 
delegation,  June  18,  1906,  the  object  of  such  a  conference  is  well 
stated : 

The  true  function  of  such  a  conference  is  to  deal  with  matters 
of  common  interest  which  are  not  really  subjects  of  controversy, 
but  upon  which  comparison  of  views  and  friendly  discussion  may 
smooth  away  differences  of  detail,  develop  substantial  agreement, 
and  lead  to  cooperation  along  common  lines  for  the  attainment 
of  objects  which  all  really  desire.^*^ 

This  conference  agreed  upon  a  plan  for  the  reorganiaztion  of 
the  bureau  of  American  Republics,  of  which  the  report  says:  **It 
becomes  in  reality  a  permanent  committee  of  the  international 
•American  conferences."^*  This  was  the  conference  which  decided 
upon  the  erection  of  a  permanent  building  in  Washington  for  the 
home  of  this  bureau. 

The  conference  declared  the  adhesion  of  the  American  Repub- 
lies  to  the  principle  of  arbitration  for  the  settlement  of  disputes 
arising  between  them,  and  recommended  the  nations  represented  to 
accept  the  invitation  to  be  represented  at  the  second  Hague  con- 
ference. It  approved  with  some  limitation  the  Mexican  conference 
treaty  covering  the  arbitration  of  pecuniary  claims,  and  reoom- 
mei»led  a  commission  for  the  codification  of  public  and  inter- 
national law.  It  agreed  upon  a  convention  embodying  the  prin- 
ciple that  when  a  citizen,  a  native  of  one  country  and  naturalized 
in  toother,  ''shall  again  take  up  his  residence  in  his  native  coun- 
try without  the  intention  of  returning  to  the  country  in  which  he 
has  been  naturalized,  he  will  be  considered  as  having  reassumed 
kh  original  citizenship  and  as  having  renounced  the  citizenship 
acquired  by  said  naturalization.  The  intention  not  to  return  will 
be  presumed  when  the  naturalized  person  shall  have  resided  in 
hiM  hativtB  eoimtry  for  more  tfaan  two  years.  But  this  presmaption 
may  be  destroyed  by  evidence  to  the  contrary.''^'' 


Report  Araerican  Dele^etes,  p.  89,  S.   Doc.  865.  69th  Cong.,  2d  Beas. 
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One  of  the  most  important  subjects  discussed  at  the  confer- 
ence was  the  forcible  collection  of  public  debts.  The  conference 
approved  the  doctrine  on  this  subject  which  had  been  advocated 
by  Dr.  Drago,  the  Argentine  minister  to  Washington,  and  recom- 
mended the  Governments  represented  at  the  conference  to  con- 
sider the  point  of  inviting  the  second  peace  conference  at  The 
Hague  to  consider  the  question  of  the  compulsory  collection  of 
public  debts  and,  in  general,  measures  tending  to  diminish  between 
nations  conflicts  having  an  exclusively  pecuniary  origin.^® 

This  recommendation  was  followed  by  the  second  Hague  con- 
ference, **  which  resulted  in  the  convention  by  which  the  contract- 
ing powers  agree  not  to  have  recourse  to  armed  force  for  the  re- 
covery of  contract  debts  claimed  from  the  Government  of  another 
country  as  being  due  to  its  nationals,  but  that  this  agreement  is 
not  applicable  when  the  debtor  State  refuses  or  neglects  to  reply 
to  an  offer  of  arbitration,  or,  after  accepting  the  offer  of  arbitra- 
tion, prevents  any  compromise  from  being  agreed  upon,  or,  after 
the  arbitration,  fails  to  submit  to  the  award. ''^® 

The  conference  recommended  the  extension  of  the  work  of  the 
Bureau  of  American  Republics  so  as  to  furnish  commercial  in- 
formation and  promote  the  extension  of  commerce  and  the  knowl- 
edge of  the  natural  resources  of  the  various  American  Republics. 
It  recommended  the  general  adoption  of  a  sanitary  convention.  It 
again  recommended  the  construction  of  the  links  necessary  to  com- 
plete the  Pan-American  Railway,  and  continued  the  permanent 
committee  on  this  subject  which  had  been  appointed  by  the  Mex- 
ican conference.  It  recommended  such  action  on  the  part  of  the 
several  American  Republics  as  would  recognize  in  each  the 
validity  of  diplomas  conferring  degrees  in  the  liberal  professions 
which  had  been  granted  by  universities  and  colleges  in  any  of 
the  States  represented  at  the  conference. 

It  discussed  and  recommended  measures  to  unify  the  admin- 
istration of  association  designated  as  the  Union  of  American  Ee- 
publics.2o 

After  the  third  conference  the  Bureau  of  American  Republics 


"  Report,  p.  14. 

'•Choate,  2  Hartie  Conf..  pp.  59-60;  Scott,  Teicas  Peace  Conferences,  pp.  193-198. 

*"  Report,  4th  Conf.  Amer.  States,  p.  9,  S.  Doc.  744,  6l6t  Con^.,  8d  SesSr 
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was  reorganized  and  its  title  changed  to  the  Pan-American  Union 
The  governing  association  is  designated  as  the  Union  of  American 
Republics.2o 

Its  usefulness  was  greatly  extended.  There  is  no  place  in 
which  such  extensive  information  respecting  all  the  American  Re- 
public can  be  obtained  as  in  the  building  of  the  Pan-American 
Union. 

In  conformity  with  the  desire  expressed  at  the  third  confer- 
ence, Secretary  Root  and  the  American  Governments  represented 
at  the  first  conference  of  The  Hague  requested  that  when  the 
second  conference  should  be  called  all  the  American  Republics 
should  be  invited.  This  request  was  complied  with,  and  when  the 
second  conference  met  at  The  Hague  in  1907  it  consisted  of  dele- 
gates from  44  independent  nations  instead  of  26. 

The  American  Republics,  during  the  interval  between  the  third 
and  fourth  conferences,  discussed  the  conventions  which  had  been 
recommended  by  the  second  and  third  conferences.  The  conven- 
tion agreed  upon  at  the  third  conference  in  reference  to  the  status 
of  naturalized  citizens  was  ratified  by  13  States — ^Brazil,  Chile, 
Colombia,  Costa  Rica,  Cuba,  Ecuador,  Guatemala,  Honduras,  Mex- 
ico, Nicaragua,  Panama,  Salvador,  and  the  United  States. 

The  convention  relating  to  pecuniary  claims  had  been  ratified 
by  12  States — Chile,  Colombia,  Costa  Rica,  Cuba,  Ecuador,  Guate- 
mala, Honduras,  Mexico,  Nicaragua,  Panama,  Salvador,  and  the 
United  States. 

The  convention  relating  to  patents,  trade-marks,  and  copy- 
rights has  been  ratified  by  eight  States,  but  inasmuch  as  the  fourth 
conference  recommended  changes  in  this  convention,  it  is  unneces- 
sary to  go  into  this  subject  more  in  detail. 

The  convention  recommending  the  codification  of  international 
law  has  been  ratified  by  all  the  States  represented  in  the  third  con- 
ference except  Argentina,  Cuba,  Nicaragua,  Paraguay,  and  Vene- 
zuela; that  respecting  the  appointment  of  Pan-American  commit- 
tees in  the  various  Republics  to  co-operate  with  the  central  union 


"Report,  4th  Conf.  Amer.   States,   p.  9,   S.  Doc.  744,  eist  Con^..  8d  Sess. 
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was  approved  by  all  parties  to  the  third  conference  except  Brazil, 
Ecuador,  Guatemala,  Panama,  Paraguay,  and  Venezuela.*^ 

The  fourth  conference  was  held  at  Buenos  Aires  from  July  12 
to  August  30,  1910.  By  an  auspicious  coincidence  it  was  held  in 
the  year  in  which  four  of  the  South  American  Republics — ^Ajgan- 
tina,  Colombia,  Ecuador,  and  Peru— celebrated  the  centennial  of 
their  independence. 

The  program  of  this  conference  was  somewhat  more  limited 
than  that  of  previous  conferences.  For  example,  in  the  instruc- 
tions from  Secretary  Knox  the  United  States  Government,  while 
approving  **the  general  principle  of  pacific  settlement  of  inter- 
national disputes,"  objected  to  the  subject  of  arbitration  being  dis- 
cussed at  this  conference.  For  this  there  were  various  reasons  not 
of  a  permanent  character.  One  of  them  arose  from  the  fact  that 
the  second  Hague  convention  on  this  subject  had  just  been  con- 
cluded and  it  did  not  seem  wise  to  discuss  the  subject  further  after 
all  the  nations  had  come  to  a  certain  agreement  concerning  it.^^ 

Li  the  opening  address  Dr.  de  la  Plaza,  the  Argentine  minister 
of  foreign  affairs,  referred  briefly  to  the  previous  conferences  and 
used  the  following  language,  which  is  especially  interesting  in  con- 
nection with  the  subject  assigned  to  Judge  Fowler  and  myself. 
Referring  to  the  meeting  of  the  first  congress,  he  says: 

Nor  were  there  lacking  those  who  suspected  that  it  was  pro- 
posed to  introduce  a  department  in  international  law  creating 
special  principles  for  the  peoples  of  America.  Events  and  the  up- 
right procedure  pursued  in  the  successive  conferences  have  never- 
theless completely  demonstrated  the  falsity  of  such  imputations.^^ 

He  pointed  out  with  great  satisfaction  the  growth  of  the 
American  Republics  during  the  20  years  that  had  elapsed  since 
the  first  conference  at  Washington.  Their  population  had  increased 
from  120,000,000  to  160,000,000.  The  grand  total  of  their  com- 
merce, including  imports  and  exports,  had  increased  to  $6,000^- 
000,000,  of  which  a  little  more  than  half  belonged  to  the  United 
States.    He  then  added,  referring  to  the  condition  of  the  Central 

**  Report,  4th  Conf.,  p.  Id. 

»  Report,  pp.  86-37.  «  4th  Conf..  p.  45. 
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and  South  American  Republics  in  the  early  part  of  the  nineteenth 
century: 

This  condition  of  precarious  autonomy  and  liberty  of  action, 
and  the  constant  danger  of  being  subjugated  or  suffering  the  muti- 
lation of  their  territory,  would  have  continued  among  these  weak 
States  but  for  the  wise  and  famous  declarations  of  President  Mon- 
roe, to  which  we  ought  to  render  due  homage.^* 

Although  the  American  delegation  had  been  instructed  not 
to  projjose  the  consideration  of  any  further  treaties  of  arbitration, 
yet  their  chairman,  Hon.  Henry  White,  in  his  address  at  the  open- 
ing of  the  conference,  which  we  may  well  commend  with  our  heart- 
felt good  wishes  and  prayers  to  the  consideration  of  the  warring 
nations  of  Europe,  said:  **We  hope  and  feel  ....  that  na- 
tional aggrandizement  and  prosperity  are  to  be  attained  far  more 
readily  by  friendship  than  by  wap."^' 

Jn  this  connection  it  should  be  noted  that  in  the  interim  be- 
tween the  two  conferences,  Argentina,  Brazil,  and  the  United 
States  had  joined  in  offering  mediation  between  Peru  and  Ecuador 
after  their  armies  had  been  mobilized.  Chile  supported  the  offer 
and  war  was  averted.  This  was  the  first  action  taken  by  any  Ctov- 
emments  under  the  mediation  provision  of  the  first  Hague  (Km- 
vention.2« 

The  conference  recommended  the  completion  of  the  Pan-Amer- 
ican Railway  from  Washington  to  Buenos  Aires.  The  report  of  the 
American  delegates  is  accompanied  by  a  map^  which  had  been  pre- 
pared by  a  permanent  committee  on  the  subject.  It  is  shown  that 
the  total  length  of  the  line  from  Washington  to  Buenos  Aires  is 
10,211,5  miles.  Of  this  there  had  been  built  in  1910  6,612.9  miles, 
leaving  for  future  construction  4,198.6  miles.^'^ 

It  recommended  the  improvement  of  the  steamship  service  con- 
necting the  different  Republics,  but  no  definite  plan  was  attempted. 
In  all  the  discussions  in  the  conferences  in  regard  to  the  improve- 
ments of  steamship  service,  the  facts  of  the  comparative  distances 
between  European  ports  and  the  ports  of  South  America,  on  one 


»*4th  Conf..  V.  46.  «*  Report,  p.  42. 

"4th  Conf..    p.  48.  "Report,   pp.  12,  254. 
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side,  and  New  York  and  South  American  ports,  on  the  other,  do 
not  appear  to  have  been  considered.  Very  probably  they  were  by 
the  delegates,  but  I  have  failed  to  find  any  trace  of  this  in  the  re- 
ports. In  point  of  fact  the  conformation  of  South  America  is  such 
that  Pemambuco,  which  is  the  most  easterly  port  of  Brazil,  is  only 
32°  of  longitude  to  the  west  of  Liverpool,  whereas  it  is  49®  to  the 
east  of  New  York.^s 

The  conference  recommended  uniformity  in  customs  and  con- 
sular regulations,  in  census  and  commercial  statistics,  and  pro- 
posed a  general  census  of  all  the  American  Republics  to  be  taken 
in  1920.2» 

The  conference  recommended  conventions  on  patents,  on  trade- 
marks, and  on  copyrights.*® 

The  conference  carefully  considered  the  subject  of  the  arbitra- 
tion of  pecuniary  claims.  The  treaty  which  had  been  signed  at 
Mexico  was  to  expire  December  31,  1912.  A  new  treaty  was 
recommended  which  should  continue  in  force  indefinitely,  subject 
to  be  terminated  by  any  party  by  giving  two  years'  notice  in  writ- 
ing. The  arbitration  was  to  be  before  The  Hague  tribunal,  unless 
the  parties  should  prefer  to  create  a  special  jurisdiction.  This 
convention  was  ratified  by  the  United  States  Senate  February  1, 
1911.«i 

Finally  the  conference  recommended  the  interchange  of  pro^ 
fessors  among  the  universities  of  the  countries  recommended  in 
the  conference. 

I  have  thus  endeavored  briefly  to  summarize  the  action  of  the 
fourth  international  conference  of  the  American  States  and  to 
mention  some  of  their  results;  This  can  not  be  better  expressed 
than  in  the  words  of  our  great  American  ambassador  and  advo- 
cate, Mr.  Choate : 


"  Report,  pp.  13.  186,  261.  The  Merchant  Shippers  &  Ocean  Travelers*  Atlaa, 
Liondon.  1899,  ^Ives  the  folowing:  distances  between  the  several  ports:  Havre  to 
Montevideo,  €,0^:  Liverpool  to  Montevideo.  6,110;  Glasgow  to  Rio  Janeiro,  5,420; 
Buenos  Aires  from  Montevideo,  about  130  miles;  New  York  to  Rio  Janeiro,  4,790; 
New  York  to  Montevideo,  6,890;  New  York  to  Buenos  Aires,   6,910. 

"Report,  pp.  13,  17.  192.  264. 

"Report,  pp.  19.  20.  102.  112,  128. 

•»  Report,  pp.  21  to  25;  138  to  145.  The  report  of  the  committee  on  this  im- 
portant subject  is  at  pag'e  280,  Treaties  between  United  States  and  other  powers* 
Vol.  Ill,  p.  346. 
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But  the  suceess  of  conferences  is  to  be  weighetd  and  measured, 
not  simply  by  their  direct  action,  which  commands  the  approval  of 
all  the  nations,  but  also,  and  perhaps  even  more,  by  the  progress 
they  make  in  questions  still  left  undecided  and  subject  to  further 
action  by  diplomacy  or  by  future  conferences.*^ 


DISLOYALTY  AND  TREASON  AND  THEIR  PUNISHMENT  AS 
PROVIDED  BY  FEDERAL  LAWS.* 

By  Thomas  W.  Gregory,  t 


The  sporadic  activities  of  a  few  agitators  who,  led  by  good  or 
bad  motives,  seek  to  hamper  our  work  in  the  war,  justify  me  as 
the  chief  law  oflScer  of  the  executive  branch  of  the  Government 
in  calling  attention  to  the  duties,  moral  and  legal,  of  all  persons 
owing  temporary  or  permanent  allegiance  to  the  United  States. 

The  German  Government  began  this  war  by  a  contemporaneous 
breach  of  its  formally  plighted  faith  made  in  solemn  treaty  and  from 
the  beginning  until  now  has  more  than  made  good  this  ominous 
earnest  of  its  intention  and  temper.  The  President  has  shown  us 
how  one  by  one,  as  opportunity  offered,  the  safeguards  which  civili- 
zation has  been  able  during  the  centuries  to  throw  around  neutrals 
and  the  nonfighting  people  of  warring  nations  were  ruthlessly  torn 
down;  how  patient  and  long-suffering  remonstrance  and  request 
were  met  by  fair  words,  and  fairer  promises  made  only  to  be  broken. 

No  Rule  of  War  Held  Sacred  by  the  Oerman  Imperial  Oovemment, 

We  all  know  as  but  sober  facts,  plainly  stated,  that  the  Im- 
perial Government  has  allowed  no  rule  of  war,  no  principle  of  civil- 
ization, no  consideration  of  humanity,  no  teaching  of  Christianity 
to  stand  between  it  and  the  working  of  its  illegal  purposes.  For 
half  a  century  that  Government  has  schemed  and  prepared  to 
dominate  the  world  by  ** blood  and  iron."  For  half  a  century  the 
officials  of  the  Imperial  Government,  from  the  Kaiser  down,  in- 

"Choatei  The  Two  Haffue  Conferences,  p.  74. 

•Official  Bulletin. 

t  Attorney  General  of  the  United  States. 
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eluding  even  the  teachers  af  their  children,  have  prostituted  the 
minds  of  their  youth  until  the  whole  people  has  been  led  to  a  tolera- 
tion, if  not  approval,  of  the  hideous  outrages  and  barbarities  prac- 
ticed by  that  Government  in  this  war.  While  yet  we  were  neutral, 
struggling  to  keep  free  from  the  conflict,  the  representatives  of 
that  Government  in  this  country  planned  to  destroy  our  factories 
and  our  railroads,  forged  our  public  papers,  deceived  us  when  con- 
venient, violated  our  hospitality  and  our  sovereignty,  while  they 
plotted  against  our  territorial  integrity ;  they  deliberately  and  with 
malice  and  affronting  forewarning  drowned  our  helpless  women 
and  babies  and  declared  a  public  holiday  that  their  own  innocent 
children  might  celebrate  the  murder. 

Cruelty  Under  a  System  That  Is  ''Diabolical  in  Its  Efficiency." 

They  have  bombarded  unfortified  towns  and  bombed  the  unpro- 
tected homes  of  their  foes,  taking  their  toll  of  wounded  and  dead 
from  the  aged  and  infirm,  the  young  and  the  helpless.  They  have 
made  barren  desert  of  the  garden  spot^  of  the  earth;  they  have 
needlessly  pillaged  and  wilfully  burned  towns ;  they  have  reduced 
to  slavery  men,  women  and  children ;  they  have  wrecked  and  torn 
asunder  families  with  a  system  diabolical  in  its  efficiency;  they 
have  wantonly  defiled  and  destroyed  the  temples  of  God.  They 
have  done  all  of  these  things  that  they  might  strike  terror  into 
the  hearts  of  men  so  as  more  easily  to  conquer  and  rule  them. 

As  the  war  has  gone  on,  the  ultimate  aim  of  the  Imperial  Gov- 
ernment has  become  more  and- more  clear.  Drunk  with  the  sense 
of  its  own  power  and  its  asserted  superiority,  it  has  proposed  to 
secure  a  dominating  position  for  itself  and  for  its  system  over  the 
entire  world.  Nowhere  yielding  to  the  people  their  rightful  powers, 
and  everywhere  seeking  to  uphold  autocracy  and  depotism,  it  has 
shown  its  intention  to  perpetuate  absolute  government  of  which  it 
admittedly  is  the  head  and  front.  Its  **kultur''  is  avowed  to  be  the 
acme  of  human  goodness  and  endeavor,  and  is  to  boast  the  rulership 
of  the  world,  gained  by  force  of  arms. 

The  world  must  fight  to  preserve  itself.  Of  this  there  can  be 
no  doubt. 
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"Preflent  War  Becomes  a  Confliet  Betiireen  Peoples  Themselves." 

Heretofore,  save  in  rare  cases,  war  has  been  a  fight  between 
armies;  but  this  war,  because  of  the  initial  preparation  for  it  by 
an  autocracy  which  prostituted  a  whole  mighty  nation  to  its  pur- 
pose is  a  contest  between  peoples  themselves.  It  is  correspond- 
ingly intense  and  relentless.  The  march  of  events  shows  that  it 
is  now  a  war  of  systems — kings  against  peoples.  If  our  enemy  win, 
kings  will  dominate  the  world,  because  no  democracy  fights  with  or 
for  them.  The  Prussian  autocrat  and  the  brutal  Turk  will  impose 
upon  us  their  wills,  tell  us  what  we  may  do,  what  we  may  not  do, 
and  the  horrors  and  atrocities  of  Belgium  and  Armenia  leave  no 
doubt  what  this  means.  **  Government  of  the  people,  by  the  people 
and  for  the  people  will  perish  from  the  earth."  In  this  sense  this  is 
truly  a  war  of  absolute  and  complete  extermination  not  of  peoples, 
but  of  systems,  and  so  far  as  human  sight  can  pierce  the  future  the 
life  of  the  one  system  or  the  other  waits  on  the  result. 

Thus  our  own  very  life  came  to  be  bound  up  in  the  outcome  of 
this  war  long  before  we  entered  it,  and  even  yeiurs  before  the  war 
broke.  To  the  man  of  vision  it  is  as  clear  as  sunlight  that  the  aim 
and  the  plan  of  the  Imperial  Government  was  and  is  to  conquer  the 
world,  nation  by  nation.  It  was  first  to  defeat  France  and  Russia, 
next  to  dominate  Great  Britain,  and  with  Europe  at  its  feet  to  turn 
to  America.  **Kultur  and  the  German  sword  were  to  rule  around 
the  world.  We  have  been  thus  forced  by  the  Imperial  Government 
itself  to  choose  whether,  in  addition  to  suffering  outrage  and  plun- 
der, we  should  calmly  wait  to  be  crushed  ourselves  in  due  time 
and  at  the  pleasure  of  the  royal  will,  or  should  make  coruooia  cause 
with  those  who  already  fought  for  us  as  well  as  for  themselves,  to 
the  end  that  autocratic  domination  over  all  mankind  should  not 
come  to  pass." 

With  all  this  before  them,  Congress,  the  chosen  represeatatives 
of  the  people,  exercising  their  constitutional  duty  and  with  a 
realising  sense  of  their  great  responsibility,  announced  in  joint 
rtiolation  ''that  the  state  of  war  between  the  United  States  and 
th^  Imt)«rial  German  €k)Yemment  which  has  been  thrust  upon  the 
United  States  is  hereby  formally  declared,"  and  that  ''to  bring 
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the  conflict  to  a  successful  termination  all  the   resources   of   the 
country  are  hereby  pledged." 

Those  Unwilling  to  Sacriflce  Unworthy  to  Enjoy  Liberty. 

This  is  our  promise  to  those  we  help,  our  warning  and  threat 
to  those  we  fight.  Our  own  fair  name  is  bound  up  in  this  pledge. 
Our  honor  demands  that  it  be  met  to  the  full  measure.  From  the 
time  Congress  and  the  President  thus  spoke  for  us  it  became  the 
duty,  moral  and  legal,  of  each  of  us  to  abate  nothing  that  lay  within 
his  power  to  make  our  pledge  good.  Whatever  our  views,  what- 
ever our  sympathies  theretofore  had  been,  the  quarrel  was  now 
our  quarrel,  and  we  must  be  true  to  it  in  order  to  be  true  to  our- 
selves. That  this  meant  that  some  of  us  must  break  with  cherished 
tiiemories,  with  friends,  home  and  kindred,  can  not  matter.  So 
broke  our  fathers,  who  gave  us  our  liberties ;  so  must  we  break  to 
preserve  them.  The  man  who  is  unwilling  to  make  that  sacrifice  is 
unworthy  the  liberties  he  enjoys  and  is  unwelcome  in  our  midst. 
The  sovereign  people  of  the  United  States  have  willed  that  our 
every  available  resource  of  men  and  industry  must  play  its  part  in 
winning  this  war,  and  no  head  is  too  high  or  too  low  to  wish  to 
escape  the  heavy  hand  of  our  sovereign  necessity. 

I  have  spoken  thus  far,  not  of  the  legal  penalties  which  attach 
to  obstruction  and  disloyalty  to  this  Government,  but  of  the  broad 
political  and  moral  elements  of  our  situation  and  of  the  considera- 
tions of  integrity  and  honor  which  must  impel  us  to  loyalty  to  our 
cause  and  compel  our  active  aid  and  support.  I  have  done  this  be- 
cause after  all  our  safety  lies  not  in  penal  statutes,  but  in  a  realiz- 
ing sense  of  a  righteous  cause,  a  firm  resolution  to  do  our  full  duty, 
and  an  understanding  that  we  fight  for  the  liberties  of  ourselves, 
our  families,  and  our  posterity. 

To  Be  No  Halfway  Measures  in  Combating  Disloyalty  in  U.  S. 

I  have  purposely  moved  slowly  and  with  caution  in  invoking 
the  strong  arm  of  the  law  for  seeming  disloyalty,  believing  that 
more  mature  consideration  would  show  the  occasional  agitator  that 
he  was  wrong  and  the  rest  of  us  were  right.    However,  I  shall  not 
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be  half  measured  in  undertaking  the  control  of  those  who  persist 
in  their  disloyalty  and  schemings  against  the  Government  and  its 
purposes. 

The  Federal  Government  is  not  powerless  to  handle  such  mal- 
contents. Amongst  other  offenses,  it  can  prosecute  those  who  wil- 
fully make  or  convey  false  reports  or  false  statements  when  the 
United  States  is  at  war,  with  intent  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval  forces  of  the  Federal  Gov- 
ernment, or  to  promote  the  success  of  our  country's  enemies;  also 
those  who  wilfully  cause,  or  attempt  to  cause,  insubordination,  dis- 
loyalty, mutiny  or  refusal  of  duty,  or  wilfully  obstruct  the  recruit- 
ing or  enlistment  service  of  the  United  States ;  also  those  who  un- 
lawfully combine  or  conspire  to  impede,  obstruct,  or  prevent  the 
execution  of  the  laws  of  the  United  States;  also  those  who  under- 
take to  overawe  the  officers  of  the  United  States  in  performing 
their  duties  either  by  direct  intimidation  or  threats,  or  by  injuring 
their  persons  or  property ;  also  those  who  engage  in  seditious  con- 
spiracies to  overthrow  or  levy  war  against  the  Government  or  forci- 
bly oppose  its  authority. 

Federal  Laws  Sufficient  to  Punish  all  Disloyal  Agitators. 

The  recently  enacted  espionage  act  is  designed,  among  other 
things,  to  punish  spies,  regulate  the  use  of  the  mails,  and  punish 
those  who  abuse  that  use. 

The  provisions. of  the  selective  draft  act  provide  punishment 
for  those  who  fail  or  refuse  to  register,  or  hinder  or  obstruct  the 
enforcement  of  that  act. 

Treason  (defined  by  the  Constitution  as  consisting  only  in  levy- 
ing war  against  the  United  States,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort)  is  punishable  by  death,  and 
the  other  offenses  mentioned  by  severe  and  just  penalties. 

The  Federal  Government  can  find  in  existing  statutes  and 
others  now  pending  before  Congress  power  to  handle  any  situa- 
tion likely  to  arise  because  of  the  ill-advised  activities  of  disloyal 
agitators. 

Senate  Bill  No.  43,  as  approved  by  the  Governor,  will  appear  in 
the  Acts  of  the  Session  of  1918,  as  follows : 
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EWTORIAL  NOTES. 


ttenato  BUI  Ko.  43. 

The  Senate,  by  a  vote  of  24  to  6,  and  the  House  of  Bepreseuta- 
tives,  by  64  to  7,  passed  Senate  Bill  No.  43,  introduced  by  Senator 
M.  C.  Swinford,  of  Harrison  county.  This  action  on  the  part  of  our 
Qeneral  Assembly  was  a  source  of  genuine  gratification  to  the  henJck 
and  bar  of  Kentucky.  The  Kentucky  Law  Journal,  as  the  official 
publication  of  the  State  Bar  Association,  takes  this  means  of  ex- 
pressing the  appreciation  of  that  organization  to  the  representatives 
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and  senators  who  supported  the  measure  and  were  instmsaental  in 
securing  its  passage.  The  editor  is  personally  indebted  to  a  num- 
ber of  men,  too  many  to  be  here  named,  for  their  interest  mani- 
fested in  this  bill  while  we  were  at  Frankfort  during  the  last  two 
weeks  of  the  session. 

This  measure  when  it  becomes  effective  will  prove  to  be  a 
most  potent  instrument  for  good  in  the  hands  of  our  State's  high- 
est court.  It  will  give  Kentucky  the  place  which  she  ought  to  main- 
tain among  the  States  having  real  standards  for  admission  to  the 
bar.  An  eminent  French  jurist  once  said  of  the  legal  profession  that 
it  is  "as  old  as  the  magistrate,  as  noble  as  virtue,  and  as  necessary 
as  justice.'*  The  tendency  of  late  has  been  to  forget  that  the  law 
is  a  learned  profession.  In  many  quarters  and  by  many  so-called 
lawyers  it  is  practised  as  a  trade  rather  than  a  profession. 

With  the  marvelous  development  of  the  illimitable  natural  re- 
sources of  this  State  there  has  been  an  influx  of  ** sharks" — the  re- 
fuse of  other  States — who  prey  upon  the  investors  and  exi)]oit  the 
business  men  of  Kentucky.  These  "hammer  and  saw  lawyers' -- 
so  easily  admitted  to  the  practice — are  largely  responsible  for  the 
great  number  of  decisions  handed  down  by  our  Court  of  Appeals. 
The  Court  has  been  robbed  of  valuable  time  and  the  book  shelves 
of  practitioners  are  crowded  with  countless  useless  decisions  involv- 
ing questions  of  law  established  many  times  before. 

It  is  to  be  hoped  that  these  and  other  evils  will  be  remedied  in 
the  future  by  the  rigid  enforcement  of  the  letter  and  spirit  of  the 
new  law.  The  matt^  now  rests  with  the  Court  of  Appeals,  and 
the  reputable  lawyers  and  business  men  of  the  State,  with  an  abid- 
ing faith  in  the  wisdom  and  judgm^t  of  that  tribunal,  eonfidently 
expect  the  amelioration  of  conditions  hitherto  unpraiseworthy  and 
undesirable.  We  will  have  men  at  the  bar  who  "have  learned  to 
think  not  merely  in  terms  of  law  but  in  terms  of  jurisxnrudence." 
Then  we  may  say  of  the  law  in  the  language  of  the  eloquent  Hooker : 
"Na  l«8a  can  be  acknowledged  of  her  than  that  her  seat  is  the  bosom 
•f  Go^  her  voice  is  the  harmony  of  the  world ;  all  things  in  heaven 
and  earth  do  her  homage — the  very  least  as  feeling  her  care,  the 
greatest  as  not  exempted  frem  h^  power." — Y.  C. 
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An  Act  to  Eegnlate  the  Admission  of  Attorneys  to  Practice  Law. 

Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth 
of  Kentucky: 

Sec.  1.  No  person  shall  hereafter  be  licensed  as  an  attorney  or 
counselor  at  law  in  this  State,  except  as  herein  provided  for. 

See.  2.  The  Court  of  Appeals  of  Kentucky  shall  from  time  to 
time  make  and  adopt  such  rules  and  regulations  as  the  said  court 
may  see  proper,  fixing  the  moral  qualifications  of  applicants  and 
standards  of  acquirements,  both  academic  and  legal,  to  entitle  them 
to  admission  to  practice  law  in  the  courts  of  this  Commonwealth.  No 
applicant,  however,  shall  be  under  the  age  of  twenty-one  years. 

Sec.  3.  There  is  hereby  created  a  Board  of  Examiners  on  Ad- 
mission to  the  Bar.  The  board  shall  consist  of  three  (3)  members, 
each  of  whom  shall  possess  the  qualifications  of  a  circuit  judge, 
who  shall  be  appointed  by  the  Court  of  Appeals  of  Kentucky,  and 
shall  hold  ofiSce  for  the  term  of  three  (3)  years  and  until  the  ap- 
pointment and  qualification  of  their  successors,  respectively,  ex- 
cept that  three  (3)  examiners  first  appointed  shall  hold  office  for 
one,  two  and  three  (1,  2  and  3)  years,  respectively,  the  said  court 
indicating  at  the  time  of  their  appointment  which  of  said  examiners 
shall  hold  for  each  of  said  terms.  All  vacancies,  however  occurring, 
shall  be  filled  by  appointment  by  said  court.  The  member  of 
said  board  who  is  senior  in  point  of  service  shall  act  as  its  chair- 
man, except  that  of  the  members  constituting  the  first  board,  the 
holder  of  the  shortest  terift  shall  be  its  chairman. 

Sec.  4.  The  members  of  the  board  shall  be  appointed  within 
thirty  (30)  days  after  this  act  shall  take  effect.  A  majority  of 
them  shall  constitute  a  quorum,  and  said  board  shall  proceed 
promptly  after  their  appointment  to  the  performance  of  its  duties. 

Sec.  5.  Applicants  who  may  appear  before  the  Board  for  li- 
cense to  practice  law  shall  be  examined  as  to  their  qualifications. 
All  such  examinations  shall  be  in  writing  and  be  on  such  subjects 
as  shall  be  prescribed  by  said  Court  of  Appeals,  and  the  answers  of 
the  applicants  to  the  questions  propounded  to  them  shall  be  graded 
by  said  Board  and  no  such  applicant  shall  be  granted  license  unless 
he  secures  a  general  average  of  seventy-five  (75)  per  cent.    The 
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board  shall  certify  to  the  said  court  the  name  of  each  applicant 
who  shall  have  passed  the  required  examination  before  it.  The 
said  court  shall  enter  an  order  licensing  and  admitting  to  practice 
as  an  attorney  and  counselor  in  all  the  courts  of  this  State,  each 
person  who  complies  with  the  rules  and  regulations  it  shall  adopt ; 
which  license,  if  procured  by  fraud,  may  be  revoked  by  the  court 
at  any  time  within  two  years  from  its  issuance.  The  applicant  be- 
fore beginning  the  practice  of  law  will  take  the  oath  as  now  re- 
quired. 

Sec.  6.  The  Court  of  Appeals  shall  at  the  time  of  its  appoint- 
ment of  the  first  Board  of  Examiners  prescribe  the  subjects  upon 
which  the  examination  of  those  applicants  for  license  who  appear 
before  the  board  shall  be  made,  and  from  time  to  time  make  such 
changes  in  the  list  of  subjects  prescribed  as  to  said  court  may  seem 
proper ;  and  the  Board  of  Examiners  shall  from  time  to  time  make 
such  rules  and  regulations  as  to  the  manner  of  holding  and  con- 
ducting its  meetings  and  proceedings  as  said  board  may  deem 
proper.  Provided,  however,  that  not  more  than  six  (6)  sessions  of 
said  board  may  be  held  in  any  one  year^  and  said  sessions  should 
be  held  at  as  nearly  regidar  intervals  as  may  be  deemed  advisable 
and  must  be  held  at  such  a  j^lace  or  places  as  may  be  selected  by 
said  court. 

Sec.  7.  Each  person  who  applies  for  a  license  to  practice  law 
in  this  State  under  any  rule  adopted  by  said  court,  shall  file  a 
written  application  with  the  clerk  of  the  court,  on  such  form  as  may 
be  adopted  by  the  court,  and  shall  pay  to  said  clerk  a  fee  of  $10.00, 
and  in  case  of  the  failure  of  such  applicant  to  secure  his  license,  he 
shall  at  the  time  of  any  subsequent  application  pay  a  fee  of  five 
($5.00)  dollars;  but  no  one  shall  be  permitted  to  file  another  ap- 
plication within  six  months  next  after  his  last  application.  All 
fees  collected  as  aforesaid  shall  be  paid  by  the  said  clerk  at  once 
into  the  State  Treasury.  The  said  Court  of  Appeals  shall  mjike  an 
allowance  to  each  of  said  examiners  for  his  services,  which  chilli 
be  paid  out  of  ^he  fees  sj  paid  in  (and  from  no  other  source)  a 
sum  not  to  exct»ed  two  hundred  dollars  pe:r  annum,  and  his  neces- 
sary expenses  while  engaged  in  the  performance  of  his  duties;  the 
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same  to  be  paid  in  quarteriy  installments  on  statements  filed  with 
the  court. 

Sec.  8.  A  certified  copy  of  the  license  granted  by  the  said 
court  may  be  had  at  any  time,  and  it  shall  be  as  valid  as  the  orig- 
inal order.  Each  applicant  shall  pay  to  the  clerk  of  said  court  the 
fees  allowed  by  law  in  connection  with  his  application. 

Sec.  9.  The  Court  of  Appeals  shall  make  such  provisions,  rules 
and  regulations  as  it  may  deem  proper  for  the  admission  to  practice 
law  in  this  State  of  persons  who  have  been  licensed  to  practice  law 
in  other  states  or  countries. 

Sec.  10.  The  provisions  of  this  act  shall  not  apply  to  any  per- 
son now  holding  a  license  to  pra<^tiee  law  in  this  State. 

See.  11.  Nothing  in  this  act  shall  be  construed  to  prevent  a 
non-resident  attorney  in  good  standing  from  appearing  and  prac- 
ticing in  a  case  in  which  he  may  be  employed. 

Sec.  12.  All  laws  and  parts  of  laws  in  conflict  with  this  act  are 
hereby  repealed. 


Conflict  of  Laws. 

We  are  printing  a  list  of  questions  recently  propounded  by 
Dean  W.  T.  Lafl^erty  to  the  class  in  Conflict  of  Laws.  These  test 
questions  may  prove  interesting  to  some  of  our  readers  in  their  spare 
moments.    The  list  follows : 

1.  A  purchased  in  Lexington,  Kentucky,  from  the  Queen  and 
Crescent  Railroad  Company  a  ticket  for  through  passage  over  the 
line  of  this  company  to  Cincinnati,  Ohio,  thence  via  the  Big  Four 
Railroad  Company  to  Chicago.  While  en  route,  the  train  on  which 
A  was  traveling  was  wrecked  in  Indiana  by  the  carelessness  of  the 
Big  Four  Railroad  employees,  and  A  lost  one  of  his  legs  by  reason 
of  the  wreck.  A  seeks  damage,  and  finds  that  the  Kentucky  law 
alloT^s  payment  in  full  for  damages  sustained  in  such  cases;  the 
laws  of  Indiana  limit  the  recovery  to  $2,000.00;  the  laws  of  Illi- 
nois are  silent  as  to  the  recovery.  What  are  the  rights  of  A  in  this 
case,  and  what  remedy  or  remedies  has  he  if  anyt    Explain  in  full. 


Digitized  by 


Google 


€eafiiet  of  Laws.  281, 

2.  B  dies  intestate  in  Lexington,  Kentucky,  the  place  of  his 
domicile  and  left  real  and  personal  property  in  the  states  of  Ken- 
tucky, Ohio  and  Indiana.  It  is  found  that  there  will  be  a  surplus 
of  personal  property  in  Ohio  over  and  above  the  payment  of  all 
the  decedent's  creditors  in  that  state,  but  not  sufficient  personal 
property  in  the  state  of  Indiana  to  pay  his  creditors  in  that  state. 
There  is  considerable  personal  property  in  Kentucky,  but  not 
enough  to  pay  the  Kentucky  creditors  nor  to  satisfy  the  widow's 
exemptions.  There  is  a  question  whether  the  surplus  in  Ohio  will 
be  greater  than  the  deficiency  in  both  Indiana  and  Kentucky.  Ex- 
plain fully  the  procedure  in  settling  this  estate.  Can  the  widow 
claim  exemption  of  any  part  of  the  personal  property  outside  of 
Kentucky  t 

3.  A  obtained  a  personal  judgment  against  B  in  Payette 
County,  Kentucky.  B  was  insolvent  and  immediately  moved  to 
Indiana  where  he. soon  became  wealthy,  and  is  still  there.  Can  A 
satisfy  his  judgment  out  of  the  property  in  Indiana!  If  so  how 
should  he  proceed?  If  the  Fayette  County,  Kentucky,  judgment 
was  in  rem.  only  without  personal  service,  and  the  property  was  sold 
and  only  paid  fifty  cents  on  the  dollar,  can  the  remainder  be  made 
out  of  the  Indiana  property!    If  so  how  should  he  proceed? 

4.  A,  while  a  resident  of  Kentucky,  wrote  his  will  in  form  re- 
quired by  the  statute  laws  of  that  state ;  afterwards  he  sold  all  of 
this  property  in  Kentucky,  and  made  up  his  mind  to  make  his  per- 
manent residence  in  Paris,  Missouri.  He  corresponded  with  a  real 
estate  agent  in  Paris,  Missouri,  and  through  him  bought  a  residence 
in  that  city,  and  had  it  conveyed  to  him  by  deed  which  was  prox)erly 
recorded.  He  shipx)ed  his  household  goods  to  the  real  estate  agent 
and  he  put  them  in  the  house  bought.  A  had  never  been  in  Missouri, 
but  immediately  after  the  purehase  lie  with  his  family  proceede' 
on  the  way  to  Paris,  Missouri,  but  while  on  his  way  he  was  killed 
in  a  wreck  in  Indiana.  The  will  he  had  written  does  not  conform  to 
the  requirements  of  the  laws  of  either  Indiana  or  Missouri.  State 
whether  or  not  the  will  can  be  probated,  and  give  the  reason  for. 
your  conclusions. 

5.  A  and  B  are  residents  of  Lexington,  Kentucky,  and  A  by 
written  contract  sold  to  B  a  tract  of  land  in  Hamilton  County,  Ohio, 
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but  refused  to  make  deed  conveying  same.  A  filed  action  in  the 
circuit  court  in  J^e.^angi;on,  Kentucky,  to  compel  B  to  make  the 
conveyance.  Personal  service  was  obtained  on  B  and  the  court  ad- 
judged that  the  conveyance  should  be  properly  made,  and  ordered 
the  master  commissioner  of  the  court  to  make  the  deed,  which  was 
done,  and  the  deed  was  recorded  in  the  proper,  oflBce  in  Hamilton 
County,  Ohio.  State  whether  or  not  the  deed  makes  a  valid  con- 
veyance and  explain  fully  the  reason  for  your  conclusions. 

6.  A  and  his  wife  who  were  residents  of  Columbus,  Ohio,  were 
separated.  He  took  up  his  residence  in  Chicago,  Illinois,  and  she 
took  up  her  residence  in  Lexington,  Kentucky.  After  remaining  in 
Lexington  two  years  she  decided  to  seek  divorcement  from  her  hus- 
band. Can  she  obtain  a  divorce  t  If  so,  where  should  the  action 
be  filed  t  The  laws  of  which  state  would  govern  as  to  the  grounds 
of  divorce,  and  what  law  would  regulate  the  procedure  t  Answer 
fully. 

7.  D,  who  resided*  in  Kentucky,  sent  a  box  of  poisoned  candy 
to  E,  a  resident  of  Lidiana,  knowing  it  contained  poison.  B  ate  the 
candy  and  died  from  its  effect.  Can  D  be  prosecuted?  If  so, 
where  t  Where  could  an  action,  if  at  all,  be  maintained  for  dam- 
age against  Dt 

8.  B*s  wife  signed  his  notes  as  surety  in  Missouri  which  ob- 
ligation was  legal.  The  holder  of  the  note  secured  personal  serv- 
ice on  the  wife  in  Kentucky  whose  laws  forbid  the  making  of  such 
an  obligation  but  makes  no  further  provisions  on  the  subject.  Can 
such  an  action  be  maintained  in  Kentucky?  If  the  note  was  made 
in  Kentucky  and  personal  service  had  in  Missouri,  could  an  ac- 
tion on  the  matter  be  maintained  in  that  state  t    Answer  fully. 

9.  A  was  adopted  under  the  laws  of  Kentucky  as  the  child 
of  B,  in  which  state  an  adopted  child  has  the  same  right  under 
the  inheritance  laws  as  the  natural  child.  After  A  became  of  age 
he  married  and  made  his  domicile  in  Ohio.  Afterwards  B  be- 
came domiciled  in  Arkansas.  The  laws  of  neither  Ohio  nor  Arkansas 
make  provisions  for  the  adoption  of  children.  B  died  intestate  and 
A  makes  claim  for  a  distributive  share  of  B's  estate.  Should  hia 
claim  be  recognized  t    Answer  fully. 
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10.-  A  of  Lexington,  Kentucky,  holds  a  mortgage  lien  on  the 
farm  of  B  located  in  Hamilton  County,  Ohio.  B  resides  in  Prank- 
fort,  Kentucky.  A  wants  to  proceed  to  the  collection  of  his  claim 
out  of  the  farm.  Where  should  the  action  be  filed,  and  can  the  court 
obtain  jurisdiction  over  Bt    If  so,  howt    Answer  fully. 
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RECENT  IMPORTANT  DECISIONS. 


J 


Louisville  Segr^r&tilon  Ordinance  Invalid.— An  ordinance  of  the 
City  of  Louisville  approved  May  11,  1914,  provides,  in  effect,  that  it 
shall  be  unlawful  for  any  white  or  colored  person  to  move  into  and 
occupy  as  a  residence,  place  of  abode,  or  to  establish  and  maintain 
as  a  place  of  public  assembly,  any  house  upon  any  block  upon  which 
a  greater  number  of  houses  are  occupied  as  residences,  places  of 
abode,  or  places  of  public  assembly  by  persons  of  the  opposite  color. 
It  is  also  provided  that  nothing  in  the  ordinance  shall  be  construed 
so  as  to  prevent  the  occupancy  of  residences,  etc.,  by  white  or  col- 
ored servants  or  employes  of  occupants  of  such  residences,  etc.,  on 
the  block  on  which  they  are  so  employed.  The  opinion  of  the 
Supreme  Court  of  the  United  States  by  Mr.  Justice  Day,  in  the  case 
of  Buchanan  v.  Warley,  38  Supreme  Court  Eeporter,  16,  declaring 
this  ordinance  unconstitutional,  reads  in  part  as  follows: 

**As  we  have  seen,  this  court  has  held  laws  valid  which  separ- 
ated the  races  on  the  basis  of  equal  accommodations  in  public  con- 
veyances, and  courts  of  high  authority  have  held  enactments  law- 
ful which  provide  for  separation  in  the  public  schools  of  white  and 
colored  pupils  where  equal  privileges  are  given.  But  in  view  of 
the  rights  secured  by  the  Fourteenth  Amendment  to  the  federal 
Constitution,  such  legislation  must  have  its  limitations,  and  cannot 
be  sustained  where  the  exercise. of  authority  exceeds  the  restraints 
of  t'he  Constitution.  We  think  these  limitations  are  exceeded  in  laws 
and  ordinances  of  the  character  now  before  us. 

**It  is  the  purpose  of  such  enactments,  and  it  is  frankly  avowed 
it  will  be  their  ultimate  effect,  to  require  by  law,  at  least  in  resi- 
dential districts,  the  compulsory  separation  of  the  races  on  account 
of  color.  Such  action  is  said  to  be  essential  to  the  maintenance  of 
the  purity  of  the  races,  although  it  is  to  be  noted  in  the  ordinance 
under  consideration  that  the  employment  of  colored  servants  in 
white  families  is  permitted,  and  nearby  residences  of  colored  per- 
sons not  coming  within  the  blocks,  as  defined  in  the  ordinances, 
are  not  prohibited. 
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''The  case  presented  does  not  deal  with  an  attempt  to  prohibit 
the  amalgamation  of  the  races.  The  right  which  the  ordinance  an* 
nulled  was  the  civil  right  of  a  white  man  to  dispose  of  his  property 
if  he  saw  fit  to  do  so  to  a  person  of  color  and  of  a  colored  person 
to  make  such  disposition  to  a  white  person. 

**It  is  urged  that  this  proposed  segregation  will  promote  the 
public  peace  by  preventing  race  conflicts.  Desirable  as  this  is, 
and  important  as  is  the  preservation  of  the  public  peace,  this  aim 
cannot  be  accomplished  by  laws  or  ordinances  which  deny  rights 
created  or  protected  by  the  Federal  Constitution. 

''It  is  said  that  such  acquisitions  by  colored  persons  depreciate 
property  owned  in  the  neighborhood  by  white  persons.  But  prop- 
erty may  be  acquired  by  undesirable  white  neighbors  or  put  to  dis- 
agreeable though  lawful  uses  with  like  results. '* 

The  ordinance  in  question  was  accordingly  held  to  be  in  direct 
violation  of  the  fundamental  law  enacted  in  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  preventing  state 
interference  with  property  rights  except  by  due  process  of  law, 
and  reversed  the  judgment  of  the  Kentucky  Court  of  Appeals,  177 
Southwestern  Reporter,  472,  upholding  its  validity. 


Husband  and  Wife— Resulting  Trust— Deeds— Evidence.— In  a 

suit  by  the  wife  to  have  a  deed  conveying  land  to  her  husband,  or 
to  her  and  her  husband  jointly,  reformed  upon  the  ground  that  her 
money  paid  for  the  land  and  it  should  have  been  conveyed  to  her, 
it  is  necessary  to  show  that  the  money  of  the  wife  paid  for  the  land, 
and  that  the  husband  committed  a  breach  of  trust  by  deceiving  the 
wife  into  believing  that  the  title  would  be  or  had  been  conveyed  to 
her,  or  by  agreeing  that  it  should  be  so  conveyed  and  breaking 
the  agreement  without  her  knowledge  or  consent. 
Fitzpatrick  v.  Roark,  179  Ky.  504. 


Infant — ^Desertion— Habeas  Corpus. — One  Caldwell,  a  minor, 
on  October  13,  1916,  without  the  consent  of  his  natural  guardian, 
enlisted  in  the  Alabama  National  Quard,  which,  prior  to  that  time, 
had  been  mustered  into  the  service  of  the  United  States.    At  the 
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time  he  had  just  passed  his  seventeenth  birthday.  He  we  it  to  the 
Mexican  border  with  his  company,  performed  his  duties,  and  re- 
ceived his  pay  for  nearly  a  year,  all  with  the  knowledge  of  his 
guardian.  He  accompanied  his  company  to  Camp  Mills,  N.  Y.,  the 
point  of  embarkation  for  France,  and  voluntarily  left  his  com- 
pany there  without  permission  and  returned  home.  He  was  ap- 
prehended in  Alabama,  held  under  the  order  of  the  military  au- 
thorities, and  formal  charges  alleging  desertion  were  preferred 
against  him.  He  was  awaiting  trial  by  courtmartial,  when  his 
guardian  filed  application  for  habeas  corpus  on  his  behalf. 

Petitioner  relied  upon  section  27  of  the  National  Defense  Act 
of  June  3,  1916  (Comp.  St.  1916,  §  1885a),  declaring  that  no  person 
under  the  age  of  18  years  shall  be  enlisted  or  mustered  into  the 
military  service  of  the  United  States  without  the  written  consent 
of  his  parents  or  guardians,  provided  such  minor  has  such  parents 
or  guardians  entitled  to  his  custody  and  control,  and  insists  that 
this  provision  renders  Caldwell's  enlistment  void. 

Judge  Clayton,  in  the  District  Court  of  the  United  States  for 
the  Middle  District  of  Alabama,  in  the  case  of  Ex  parte  Rush,  246 
Federal  Reporter,  172,  holds  that  the  statute  is  for  the  benefit  of 
the  parent  or  guardian,  and  gives  no  privilege  to  the  minor,  and 
that,  as  between  the  latter  and  the  United  States,  his  enlistment  is 
valid  if  he  is  over  16  years  of  age,  and  makes  him  de  jure  and  de 
facto  a  soldier,  subject  to  military  jurisdiction;  that  a  parent  or 
guardian,  seeking  the  discharge  of  a  minor  son  or  ward,  must  make 
application  with  reasonable  diligence  and  before  the  minor  has  com. 
mitted  any  offense  against  the  military  law,  and  if  he  fails  in  this 
respect  is  not  entitled  to  the  minor's  custody  prior  to  the  expia- 
tion of  his  military  offense. 

The  court  quotes  from  the  case  of  In  re  Miller,  114  Federal 
Reporter,  838,  52  C.  C.  A.  476,  in  which  Judge  Shelby,  speaking  for 
the  court,  said :  **His  enlistment  having  made  the  prisoner  a  soldier 
notwithstanding  his  minority,  he  is  amenable  to  the  military  law, 
just  as  the  citizen  who  is  a  minor  is  amenable  to  the  civil  law.  The 
parents  cannot  prevent  the  law's  enforcement  in  either  case.  It  is 
not  reasonable  that  a  minor  of  age  to  enlist,  who  secures  the  hon- 
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orable  and  responsible  position  of  a  soldier  in  the  United  States 
army,  could  abandon  his  colors  in  the  face  of  the  enemy  and  on  the 
eve  of  battle,  and  avoid  trial  and  punishment  for  desertion  by  the  in- 
tervention of  his  parents,  who  had  not  consented  to  his  enlistment, 
but  who  had  taken  no  step  to  avoid  it  before  the  soldier 's  arrest  for 
desertion,  or  that  he  could  endanger  the  army  by  betraying  its 
secrets  to  the  enemy,  and  not  be  amenable  to  military  jurisdiction, 
his  parents  objecting.  We  cannot  approve  a  view  that  leads  to  such 
results. '* 

Accordingly  an  order  refusing  to  discharge  the  minor  was  made, 
and  the  petition  dismissed,  but  without  prejudice. 


Corporation— Notice  As  to  Value  of  Stock. — ^It  is  held  in  Jac- 
quith  V.  Mason,  99  Neb.  509,  156  N.  W.  1041,  L.  R.  A.  1917F,  817, 
to  be  the  duty  of  the  president  and  manager  of  a  corporation,  who 
learns  that  the  entire  stock  of  the  corporation  can  be  sold  at  a  cer- 
tain favorable  price,  and  disposes  of  his  own  stock  accordingly,  to 
inform  other  stockholders  who  he  knows  are  anxious  to  dispose  of 
their  stock ;  and  if  he  fails  to  do  so,  but  purchases  their  stock  at  a 
less  price  and  immediately  sells  it  at  a  p^^ofit,  he  will  be  liable  to 
such  stockholders  for  the  profit  so  realized. 


Communication  Between  Husband  and  Wife  as  Privileged  When 
Heard  by  Bystander. — It  is  of  course  well  settled  that  in  an  action 
of  slander  it  may  be  shown  as  a  defense  that  the  alleged  slanderous 
words  were  spoken  in  a  conversation  between  husband  and  wife. 
That  fact  gives  rise  to  a  qualified  privilege.  But  suppose  a  by- 
stander overhears  the  conversation?  This  question  arose  in  Con- 
rad V.  Roberts,  95  Kan.  180,  147  Pac.  795,  reported  and  annotated 
in  Ann.  Cas.  1917E  891,  and  it  was  held  that  where  the  presence  of 
bystanders  at  a  conversation  between  husband  and  wife  was  a  mere 
casual  incident,  not  in  any  sense  sought  for  by  the  defendant,  the 
latter  would  not  be  deprived  of  the  privilege.  In  that  case  the  de- 
fendant pleaded  a  qualified  privilege  that  the  words  were  spoken 
in  a  conversation  with  her  husband  at  a  time  when  she  understood 
her  husband  was  liable  to  be  arrested  for  his  conduct  with  the 
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plaintiff  and  another  woman  where  he  lived,  and  that  it  would  re- 
sult in  disgrace  being  brought  upon  their  family,  and  that  she 
desired  to  warn  him  in  the  protection  of  his  own  interests  as  well 
as  that  of  the  family.  It  was  held  that  an  instruction  charging  that 
if  a  third  person  overheard  what  was  said  the  matter  was  not 
privileged  unless  such  person  was  a  mere  eavesdropper,  was  error. 


Husband  and  Wife^Home— Provision  Necessary.— It  is  the 
duty  of  a  husband  to  provide  a  home  for  his  wife,  in  which  she  is 
recognized  by  its  inmates  as  the  household  mistress,  and  when  the 
husband  subjects  his  wife,  in  the  management  of  her  household 
affairs,  to  the  interference  of  his  mother,  who  manifests  an  enmity 
towards  the  wife,  and  by  words  and  acts  assails  her  conduct  and 
reputation  to  such  an  extent  that  she  cannot  endure  it,  and  leaves 
the  home  for  that  reason,  it  is  held  in  the  New  Jersey  case  of 
Fraser  v.  Fraser,  101  Atl.  58,  L.  R.  A.  1917F,  738,  that  her  deser- 
tion may  be  wilfull,  but  it  does  not  become  obstinate,  so  long  as  the 
husband  makes  no  effort  to  induce  her  to  return  to  a  home  freed 
from  the  contentious  element. 


Man  Not  Responsible  for  What  Live  Chicken  Hay  Have  in  His 
Crop. — Chapter  26  of  article  3  of  the  Ordinances  of  New  York  City 
provides  that  no  turkeys  or  chickens  shall  be  offered  for  sale  "un- 
less their  crops  are  free  from  food  or  other  substance,  and  shrunken 
close  to  their  bodies."  One  Baff  maintains  a  slaughter-house  in 
New  York  City.  The  secretary  of  the  department  of  food  and  mar 
k€ts  of  the  state  visited  the  premises  and  purchased  a  chicken,  which 
he  selected  from  one  of  the  chicken  ** coops  along  the  wall,"  and 
had  it  weighed  and  paid  for  it  and  took  it  out,  and  subsequently 
removed  the  crop,  and  found  therein  **  cracked  com  meal,  looking 
like  a  mixture  of  meal  and  milk  and  sand."  On  these  facts  the  city 
brought  an  action  to  recover  the  penalty  prescribed  for  a  violation 
of  the  above  ordinance.  The  Appellate  Division  of  the  Supreme 
Court  in  the  case  of  City  of  New  York  v.  Baff,  167  New  York  Sup 
plement,  1037,  in  an  opinion  by  Judge  Laughlin,  held  the  action  not 
mmntainable,  and  said,  adverting  to  the  fact  that  it  did  not  appear 
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when,  where,  or  by  whom  the  chicken  was  killed,  **It  is  manifest 
that  the  ordinance  relates  only  to  turkeys  or  chickens  offered  for 
sale  after  they  have  been  slaughtered  and  dressed.*' 


Liability  of  Parents  for  Alienation  of  AfTections  of  Daughter. — 

The  question  suggested  by  the  catchline  is  thoroughly  considered 
in  Kleist  v.  Breitung,  232  Fed.  1014,  Ann.  Cas.  1917B  1014  and  note. 
It  is  there  said  to  be  the  law  that  parents  are  justified  in  giving 
counsel  and  advice  to  a  daughter  who  has  contracted  a  marriage 
with  a  man  who  is  believed  by  her  father  to  be  wholly  unfitted  to 
make  her  happy  and  to  support  her  properly.  If  he  acts  without 
malice  and  is  prompted  by  aflfection  for  his  daughter  and  solicitude 
for  her  health  and  happiness,  he  cannot  be  held  liable  for  alienation. 
In  short,  the  law  takes  a  practical,  common-sense  view  of  such  situa- 
tions as  are  here  disclosed ;  it  recognizes  the  relation  of  parent  and 
child  as  well  as  the  relation  of  husband  and  wife  and  in  no  case 
has  a  parent,  who  has  acted  in  good  faith,  been  mulcted  in  damages 
for  advising,  protecting  and  sheltering  a  daughter  who  has  con- 
tracted an  ill-advised  marriage  with  a  man  who  is  unable  to  support 
her  properly. 


Petitioii— Filing— Effect  Upon  Validily  of  Lien»— Judicial  No- 
tice of  Filing. — While  the  filing  of  a  petition  in  bankruptcy  operates 
to  nullify  all  acts  as  to  property  sold  or  held  under  judicial  pro- 
cess within  four  months  prior  to  that  event,  except  in  case  of  liens 
given  before  the  four  months  began,  still  the  State  court  in  which 
causes  are  pending  is  not  bound  to  take  judicial  notice  of  the  filing 
of  the  petition  but  must  have  notice  through  pleadings  filed  therein. 

Coppard  v.  Gardner,  40  Am.  B.  B.  777. 


Discharge— Bight  of  Partner  in  Voluntary  Proceeding— Effect 
of  Prior  Adjudication  of  Partnership. — ^A  member  of  a  partnership 
in  a  voluntary  proceeding  in  bankruptcy  is  entitled  to  be  discharged 
from  all  debts  provable  against  his  estate  on  the  date  of  his  adju- 
dication, although  in  a  prior  proceeding  in  bankruptcy  against  the 
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partnership  no  application  was  made  for  a  discharge  and  the   ndi- 
vidual  members  were  not  mentioned  or  adjudicated  bankrupts. 
Homer  v.  Hammer,  40  Am.  B.  R.  817.^ 


Evidence— Photograph— Special  Purpose. — The  probative  value 
of  photographs,  it  is  decided  in  the  Oklahoma  case  of  Colonial  Ref. 
Co.  V.  Lathrop,  166  Pac.  747,  L.  R.  A.  1917F,  890,  depends  upon  their 
accuracy.  They  must  be  shown  by  extrinsic  evidence  to  be  faithful 
representatives  of  the  place  or  subject  as  it  existed  at  the  time  in- 
volved in  the  controversy.  And  photographs  taken  to  show  more 
than  this,  with  men  in  various  assumed  positions,  and  things  in  var- 
ious assumed  situations,  intended  only  to  illustrate  hypothetical  sit- 
uations, and  to  explain  certain  theories  of  the  parties,  are  incompe-* 
tent. 
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NOTES. 


OOVEBHMENT  NEEDS  LAWYERS. 

The  American  Bar  Association  has  appointed  a  Special  Commit- 
tee for  War  Service,  whose  function  is  to  supply  the  right  lawyers 
to  any  Department  of  the  Government  in  need  of  men  with  legal 
training.  This  activity  has  the  sanction  and  cordial  approval  of 
President  Wilson  and  his  Cabinet,  who  have  suggested  that  it  be 
carried  on  in  co-operation  with  the  U.  S.  Public  Service  Reserve  of 
the  Department  of  Labor. 

The  Special  Committee  consisting  of  John  Lowell,  Chairman, 
and  Lawrence  G.  Brooks,  Secretary,  is  now  established  in  Washing- 
ton at  1712  Bye  Street,  where  it  is  engaged  in  making  a  survey  of 
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the  several  Government  Departments  and  Bureaus  to  ascertain  the 
kind  of  work  at  present  being  done  by  lawyers,  the  number  of  addi- 
tional lawyers  now  needed,  and  the  extent  of  the  probable  future 
demand  for  members  of  the  legal  profession.  The  Committee,  on 
the  other  hand,  is  canvassing  the  situation  through  the  many  chan- 
nels open  to  the  American  Bar  Association,  to  discover  what  law- 
yers of  ability  are  available  for  the  Government. 

The  survey  so  far  made  shows  that  lawyers  are  wanted  by  the 
Government  in  a  variety  of  capacities,  both  legal  and  executive,  vol- 
unteer and  compensated,  to  work  in  Washington  and  elsewhere — • 
that  the  Association,  in  short,  has  a  splendid  opportunity  for  na- 
tional service.  The  Special  Committee  is  now  preparing  as  rapidly 
as  possible  to  perform  this  service,  and  expects  soon  to  be  in  a  posi- 
tion promptly  and  capably  to  answer  the  call  of  any  Department  for 
men  with  legal  experience. 

The  Committee  asks  that  all  lawyers  willing  and  able  to  serve 
the  Government  at  this  time  send  their  names  to  the  American  Bar 
Association  at  1712  Eye  Street,  Washington,  D.  C,  with  a  brief 
statement  of  their  training  and  qualifications  and  the  conditions 
under  which  they  are  able  to  serve. 


''DEMXTKRAOE''  FEES  PBOPOSED  BY  CHIGAOO  LAWTEB. 

The  real  blame  for  court  calendar  congestion  is  due  to  those 
lawyers  who  start  lawsuits  and  then  each  time  that  the  case  ap- 
pears on  the  call  move  for  a  continuance.  I  do  not  believie  the 
judges  should  be  held  entirely  responsible  for  the  congestion  com- 
plained of.  Any  criticism  of  the  courts  which  does  not  in  connec- 
tion therewith  contain  concrete  and  practical  suggestions  for  ade- 
quate relief  is  unfortunate  and  should  be  discouraged. 

The  final  bulwark  of  a  republic  is  its  judiciary  and  respect  for 
and  confidence  in  that  branch  of  the  government  should  be  aug- 
mented rather  than  diminished. 

All  criticism  of  the  courts  usually  is  borne  by  the  judges  be- 
icause  they  are  the  presiding  officers.    The  judges,  howevw,  are 
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primarily  responsible  for  not  providing  and  enforcing  ironclad  rules 
which  will  prevent  continuances,  except  in  cases  where  counsel  is 
actually  engaged  in  the  trial  of  another  cause  and  absence  or  illness 
of  important  and  essential  witnesses. 

Elective  Judiciary  Is  Blamed. 

K  continuances  are  left  entirely  to  the  discretion  of  the  court, 
as  long  as  we  have  an  elective  judiciary  practically  every  motion 
made  for  a  continuance  is  bound  to  be  granted. 

The  scientific  way  to  remedy  an  evil  is  to  remove  the  cause. 

It  is  safe  to  assume  that  60  per  cent,  of  the  cases  passed  on 
motion  of  attorneys  for  plaintiff  are  without  real  merit,  and  if  the 
attorneys  were  forced  to  trial  when  the  case  is  reached  on  the  calen- 
dar the  dockets  could  very  easily  be  cleared. 

Cook  county  provides  judges,  clerks,  sheriffs  and  jurors  in  an 
unusually  large  number  because  of  the  big  calendar  of  cases  now 
pending  and  on  the  assumption  that  litigants  desire  sure  and  speedy 
justice.  When  a  litigant's  case  is  reached,  he  should  therefore  be 
compelled  to  try  it,  get  out  of  court  or  pay  the  expense  of  the  court 
machinery  which  placed  his  case  on  a  trial  calendar  and  was  then 
compelled  to  pass  it  because  litigants  were  not  ready  for  a  hearing. 

Is  Compared  to  Bail  Situation. 

About  twenty-five  years  ago  the  railroad  companies  were  suf- 
fering tremendous  losses  by  the  delay  of  consignees  in  unloading 
their  freight  and  a  demurrage  charge  was  established  and  finally 
sustained  through  the  courts. 

Recently  when  Mr.  McAdoo  desired  to  relieve  the  congestion 
in  the  East  he  trebled  the  long  established  demurrage  charge  and 
now  threatens  to  make  it  five  times  the  old  rate. 

If  the  judges  in  this  court  would  apply  the  same  rule  of  **  de- 
murrage" on  law  cases,  making  every  one  who  desired  to  have  his 
case  coiitinued  pay  a  good  round  substantial  fee,  I  think  one  could 
safely  assume  that  the  number  of  cases  pending  in  Cook  county 
in  less  than  one  year  would  be  just  one-half  of  what  they  are  today. 
This  money  should  be  used  for  the  maintenance  of  the  courts.    _ 
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Let  those  who  threaten  to  use  but  in  fact  abuse  the  privileges 
of  the  court  pay  for  their  folly  rather  than  have  the  taxpayers  bear 
the  burden. 

Some  States  Discourage  Practice. 

It  might  also  be  well  to  adopt  the  rule  now  in  force  in  many 
states  of  having  the  moving  party  pay  all  of  the  court  costs  then 
accrued  to  opposing  party  before  a  continuance  will  be  granted. 

The  congestion  of  our  court  calendar  is  due  to  an  unusually 
large  number  of  undisposed  of  cases  of  personal  injuries.  This  is  the 
direct  result  of  the  untrammeled  work  of  the  ** ambulance  chaser" 
who  immediately  solicits  personal  injury  suits  after  every  accident 
and  makes  extravagant  and  unwarranted  representations  to  the  un- 
fortunate victim  as  to  the  large  verdict  he  is  going  to  secure  for  h.'m. 

At  least  half  of  these  cases  are  without  merit,  but  certain  law- 
yers bring  them  knowing  that  defendant  corporations  will  some  day 
become  weary  of  the  numerous  continuanc2s  and  delays  and  will 
pay  from  $50  to  $100  in  order  to  have  the  case  disposed  of,  and  as 
the  **ambulancc  chaser"  has  only  invested  $11  or  $12  to  pat  tlie 
Chse  on  the  calendar  he  is  cure  to  make  a  fee  of  $25  to  $35  in  each 
case  after  giving  a  small  pittance  to  the  plaintiff. 

If  these  lawyers  can  settle  four  or  five  cases  a  month  they  are 
making  much  more  money  than  they  could  in  any  other  occupation 
they  are  qualified  for,  and  yet  many  of  these  men  settle  a  dozen  or 
fifteen  of  these  cases  each  month. — ^Emil  C.  Wetten. 

0 

The  lawyers  of  Kentucky  lament  the  recent  death  of  Judge 
Sam  V.  Dixon,  of  the  Fifth  Judicial  District.  He  was  one  of  the 
best  known  lawyers  and  jurists  of  the  Pennyrile. 

0 

Governor  Stanley  appointed  his  former  law  partner,  Judge 
John  L.  Dorsey,  of  Henderson,  to  fill  the  unexpired  term  of  Judge 
Dixon.  The  new  incumbent  was  formerly  judge  of  the  same  circuit, 
and  has  often  been  referred  to  as  one  of  the  most  able  Nisi  Prius  judges 
in  the  State. 
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WHAT  TOXTB  BOND  PXTBCHA8E  WILL  ACCOMPLISH. 

The  following  figures  give  one  a  definite  idea  of  what  his  or 
her  loan  to  the  Government  by  the  purchase  of  Liberty  Bonds  will 
accomplish  when  used  by  the  War  Department: 

One  $50  bond  will  buy  trench  knives  for  a  rifle  company,  or 
23  hand  grenades,  or  14  rifle  grenades,  or  37  cases  of  surgical  in- 
struments for  enlisted  men's  belts,  or  10  cases  of  surgical  instru- 
ments for  officers'  belts. 

A  $100  bond  will  clothe  a  soldier,  or  feed  a  soldier  for  eight 
months,  or  purchase  5  rifles  or  30  rifle  grenades,  or  43  hand  gre- 
nades, or  25  pounds  of  ether,  or  145  hot-water  bags,  or  2,000  surgi- 
cal needles. 

A  $100  and  a  $50  bond  will  clothe  and  equip  an  Infantry  sol- 
dier for  service  overseas,  or  feed  a  soldier  for  a  year. 

Two  $100  bonds  will  purchase  a  horse  or  mule  for  Cavalry, 
Artillery,  or  other  service. 

Three  $100  bonds  will  clothe  a  soldier  and  feed  him  for  one 
year  in  Prance,  or  buy  a  motorcycle  for  a  machine-gun  company. 

Pour  $100  bonds  will  buy  an  X-ray  outflt. 

One  $500  bond  will  supply  bicycles  for  the  headquarters  com- 
pany of  an  Lifantry  regiment. 
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COLLEGE  OF  LAW 

University  of  Kentucky 

Member  Assodation  of 
American  Law  Schools 

ADMISSION 

Applicants  for  admiMion  mutt  be  at  least  eighteen  years  of  age 
and  must  be  able  to  meet  the  requirements  for  admission  to  the 
University.  If  under  twenty-one  years  of  age  when  matricuiated»  must 
oompiete  at  least  fifteen  units  in  the  College  of  Arts  and  Science  before 
graduation. 

LAW  LIBRARY 

The  law  library  contains  about  10,000  volumes  of  well  selected 
law  bool(s»  including  complete  set  of  all  English  reports,  reports  of  all 
Federal  Courts,  National  Reporter  System,  complete  sets  of  many  of 
the  State  reports,  all  popular  current  issues  of  law  books  and  a  large 
collection  of  text-boolcs. 

COURSE  OF  STUDY 

The  College  of  Law  offers  a  standard  three-year  course  in  law  lead- 
ing to  the  degree  of  Bachelor  of  Laws  (LL.  B.)  and  also  an  advanced 
course  leading  to  the  degree  of  Master  of  Laws  (LL.  M.). 

PRACTICE  COURT 

A  Practice  Court  is  conducted  in  this  school  in  which  the  students 
are  thoroughly  instructed  in  ail  phases  of  actual  law  practice,  including 
the  preparation  of  all  Idnds  of  legal  documents,  filing  and  conducting 
uncontested  proceedings  In  court,  filing  of  contested  actions.  Joining  of 
issues,  trial  of  actual  cases  and  prosecution  of  appeals.  This  work  Is 
complete  and  covers  a  large  part  of  one  year's  work. 

EXPENSES 

The  tuition  is  twenty  dollars  each  semester  of  the  University  year, 
books  cost  about  twenty-five  dollars  a  year,  board  and  lodging  reason- 
able. 

For  catalog  or  other  information  address 

W.  T.  LAFFERTY,  Dean 
Lexington.  Ky. 

Pleass  mention  The  Journal  when  answering  advertissmenta. 
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THE  DOUBLE  STANDARD 
OIL  AND  GAS  COMPANY 

Capital  Stock   $100,000 

Full  paid,  non-assessable. 

$100  invested  in  oil  has  paid  $40,0009  and  it  may  do  so 

here. 

Wages  never  made  a  man  rich,  but  a  small  invest- 
ment has. 

Stock  now  selling  at  I  Oc  a  share. 

$20  buvs  200  shares;  $30  buys  300  shares;  $100 
buys  I  »000  snares. 

If  desired  send  2c  a  share  cash  and  2c  per  share  each 
month. 

3%  discount  for  all  cash. 

Figure  what  it  means  if  it  advances  to  $1.00  or 
$10.00  as  others  have  done. 

Our  holdings  are  in  Wyoming,  Oklahoma,  Kansas, 
Kentucky,  Colorado,  Texas,  where  wells  produce  as  high 
as  10,000  barrels  daily.  One  lOO-barrel  well  will  pay 
$72,000.00  a  year,  which  would  enable  us  to  pay  4%  a 
month  dividends  on  stock  issued,  as  30%  of  net  profits 
are  to  be  paid  in  diyidends  to  stockholders. 

We  are  selling  stock  to  increase  holdings,  drill  wells 
and  pay  dividends.   Buy  now  before  it  advances. 

W.  F.  REYNOLDS,  Secretary. 

GENERAL  OFFICES— 830  Seventeenth  St.,   Boston 
Building,  Denvar,  Colorado.  Phone  Main  3937. 

Salesmen  vranted.  Send  for  free  oil  map  and  literature. 


PiMM*  meffitlon  The  Journal  wtien  aiMwerlfig  adv«rtl«em«tits. 
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HUMPHREY'S    STUDIO 

431  West  Main  St 
LEXINGTON,  KY. 

WE  MAKE  THE  STUDENTS*  PICTURES,  WHY 
NOT  YOURS? 


QUALITY   TAILORING 

At  popular  prices.    Suits  and  Top  Conts  Made-to-Measure  $18,  $22.50»  $25, 
$27.50,  $30.    Perfect  fit  and  satisfaction  guaranteed 

Justright  Tailoring  Co. 


WE  nx  YOU" 


146  West  Main  8t 


Lexington,  Ky. 


THE  LEXINGTON  DRUG  CO. 

THE  STUDENTS*  FRIEND 

Hot  Drinks  When  Its  Cold 

Cold  Drinks  When  Ito  Hot 

The  Home  of 

MISS  HOLLADY'S  CANDY 

STATIONERY                     FOUNTAIN  PENS,  ETC 

STANDARD  QUIZ  BOOKS 

L  Blackstone;  n.  Contracts;  III.  Common  Law  Pleading  and 
Practice;  IV.  Equity  Pleading  and  Practice;  V.  Agency;  VL  Partner- 
ship; VII.  Personal  Property;  VIIL  Bailments  and  Carriers;  XI.  Torts; 
X.  Domestic  Relations;  XI.  Code  Pleading;  XIL  Evidence;  XIIL  Crim- 
inal Procedure.  Price  paper,  60  cents  per  number  postpaid  on  receipt 
of  amount. 

Second  hand  law  books  bought  and  sold. 


UNIVERSITY    BOOK   STORE. 


LEXINGTON,   KY. 


Please  mention  The  Journal  when  answering  advertisements. 
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A  sure  sign  of  spring  is  the  wonderful 

showing  of  new  spring  hats— Dunlaps, 

Stetsons,   Waldorfs,    Pickwicks    and 

Ashlands 


$3,00  to  $8.00 

Kaufman  Clothing  Co. 


(Incorporated) 


The  College  Boys'  Store 

Graddy-Ryan  Co. 


Incorporated. 


Clothing,  Tailoring,  Shoes  &  Furnishings 


'Wear  for  Young  Men  and  Men  Who  Stay  Young" 


Please  mention  The  Journal  when  answering  advertisements. 
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SECURITY  TRUST  COMPANY 

LEXINGTON,  KY. 

CAPITAL  S50a000.00 
SURPLUS  AND  RESERVE  $250,000.00 

SPECIALIZES   IN    SERVICE 

For  more  than  thirty  years  thb  company  has 
been  rendering  satisfactory  service  to  the  com- 
munity and  its  patrons,  as  is  evidenced  by  its 
steady  growth. 

Its  principal  business  is  the  management  of 
trust  estates  under  appointment  by  court,  deed 
or  will. 

It  retains  as  counsel  for  the  estate  the  law- 
y  w  who  brings  the  buMness  to  it,  and  its  rela- 
tions with  the  Bar  are  intimate^  cordial  and  sat- 
isfactory. 

It  is  well  equipped  to  perform  all  duties  of 
the  modaii  trust  companv.  and  it  guarantees 
propw  service. 

Interviews  and  correspondence  looking  to 
the  extension  of  its  buriness  are  invited. 

C.  N.  MANNING,  PRESIDENT 

PI«M9  mention  The  Journal  when  answering  advertleementa^ 
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Ju§l  Published 

(AMERICAN  QASEBOOK  SERIES) 

Cases  on  Future  Interests 

AND 

Illegal  Conditions  and  Restraints 

SELECTED  FROM  THE  DECISIONS  OF  ENGLISH  AND  AMERICAK 

COURTS 


About  740  Paget 


By  ALBERT  M.  KALES 
Of  the  Oiilc&go  Bar. 

Buokram  Binding 


%iM^  delivered 


This  caeebook  is  Tolume  4  of  a  Casebook  on  Property  which  will  be 
ootnplete  in  five  yolumeB  as  foUows: 


VOL.      L 

♦VOL.  IL 
VOL.  in. 

VOL.  IV. 

VOU    V. 


PERSONAL  PROPERTY.— By  Harry  A.  Bigelow,  of  the 
Ualv^Bity  of  Chicago  Law  School. 

RIGHTS  OF  ANOTHER'S  LANDS.— By  Harry  A.  Blgelow. 

TITLES  TO  REAL  PROPERTY.— By  Ralph  W.  Algler.  of 
the  Uniyerslty  of  Michigan  Law  ^chooL 

FUTURE  INTERESTS.— By  Albert  M.  Kales,  of  the  Chi- 
cago Bar. 

WILLS,  DESCENT  AND  ADMINISTRATION.— By  George 
P.  Costigan,  Jr.,  of  the  Northwestern  Unirerslty  Law 
School. 

•Ill  Preparation. 


A  larger  casebook  (1450  pages)  on  the  subject  of  £*uture  Interests  by 
the  same  author  was  recently  announced  by  us. 

This  casebook  is  not  in  the  American  Casebook  Series. 

BUCKRAM  BINDING.  $6.00  DELIVERED. 


West  Publishing  Company 

St.  Fault  Minnesota 


Please  mention  The  Journal  when  anfwering  advertlaements. 
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The  idea  behind  LRA.  is  rnA  oriy  at- 
tractive in  itsel^^  but  is  strongly  backed 
by  ^proyal  of  judges  and  laWyers  dur- 
ing 30  years  qt>successful  publication. 


^  To  givie  in  Ih^  smallest  practicable 
compass,  the  decisions  which  add  some- 
diing  of  permanent  value  to  the  science 
arid  practice  of  the  law,  reported  with 
briefs  of  counsel  and  with  editoHal  an- 
notations of  highest  standard,  is  but 
one  feature. 

fl  To  faithfully  chronicle  the  develop- 
mcints  of  the  law  as  they  occur,  riialdng 
LJLA.  perennially  new— -always  down 
to  date— is  anoAer  feature.  To  sell  it 
in  convenient  units  is  still  Softer. 

fl  The  whole  service,  designed  to  save 
your  time  in  looking  up  the  law,  to 
suggest  points  to  be  used  in  arguments; 
and  to  quidkly  prepare  briefs,  is  a  busi- 
ness builder  often  enabling  you  to  ^ve 
diousand  dollar  sieTvice   in  hundrec 


dollar  cases. 


Th«re  mX9  «vk  voIuqim  ^VJR.A.  par  re^ 
uricc  $6.00  per  >ol.   SuUcriby  Ja^  tfa4 
fooe  UMoft^e  Co«opCitatioa  BuraM. 
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Proof 
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Orj^anization  and  Manaj^ement  of 
Business  Corporations  With  Forms 

NEIV  REVISED  EDITION 

By  ^iriLrLrlAM  AX,l^^Ji  tVOOD  ortHe'Isaciimampolis  Bar 

A  Practical  Troatlso  on  the  Organlxatloii,  Finandni  and  Conduct 

of  B«alaoM  Corporatlont,  with  a  Spocial  Troatment  of 

Taxation  and  a  largo  CoUoction  of  Forxat. 

Some  Timely  Features 


This  work  is  a  complete  revision  of  the 
author's  previous  book,  "Modern 
Business  corporations." 

It  contains  a  complete  discussion  of  the 
financin!  side  of  corporations,  the  cap- 
italization, promotion,  sale  of  stocks 
and  bonds,  corporate  credit  and  ac- 
counting. 

It  gives  a  summary  of  the  decisions  of 
the  courts  on  the  law  of  corporations 
and  an  analysis  of  the  laws  of  the 
liberal  states. 

The  principles  of  taication,  with  particu-. 
lar  reference  to  corporations,  are 
fully  discussed. 

Federal  laws  under  which  corporations 
are  regulated  and  taxed  have  been 
added. 


The  forms  «are  particularly  comjilete  and 
valuable,  many  new  ones  having  been 
added  to  the  previous  edition. 

Of  esjiecial  interest  are  those  forms  per- 
taining to  corporations  organized 
utider  the  New  York  law,  permitting 
canital  stock  without  nominal  or  ^t 
value,  and  also  partnership  and  ioint 
stock  association  agreements,  and  the 
trust  agreements  of  unincorporated 
associations. 

The  department  of  purpose  clauses  has 
beetl'  Expanded  and  there  is  a  very 
adequate  discussion  of  the  principles 
of  law  under  which  these  claqses  art 
constructed. 

The  Index  is  complete  and  cxbaustlye. 


OaoTotemo.  Cloth  Bladlnd.   Frico.  $4.00.  BoUrorod 
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THE  UNIVERSITY  OF 
KENTUCKY 

ESTABLISHED  IN  EIGHTEEN  HUNDRED  SIXTY-SIX 
FRANK  L  MCVEY,  PH.  D.,  LL  D.,  PRESIDENT 

L  THE  COLLEGE  OF  ARTS  AND  SCIENCE  offers  to  men  and 
women  programs  of  study  leading  to  the  degrees  of  Bachelor  of 
Arts  and  Bachelor  of  Science,  which  may  be  begun  in  September 
or  February.  The  Courses  in  Education  prepare  for  the  pro- 
fession of  teaching  In  secondary  and  higher  schools,  and  grant 
the  degrees  of  Bachelor  of  Arts  and  Bachelor  of  Science  and 
a  life  certificate  in  Education,  entitling  the  holder  to  teach  in 
the  schools  of  the  State.  In  this  College  there  are  other  courses 
in  various  fields,  and  specifically  in  Journalism,  leading  to  the 
degree  of  Bachelor  of  Arts  in  Journalism. 

IL  THE  COLLEGE  OF  AGRICULTURE  includes  the  work  in  in- 
struction, the  Experiment  Station  and  the  Extension  Division. 
Courses  in  Agriculture  and  Home  Science  are  offered,  leading  to 
the  degrees  of  Bachelor  of  Science,  Bachelor  of  Science  In  Agri- 
culture and  Bachelor  of  Science  in  Home  Economics.  Short* 
courses  are  offered  to  special  students  from  November  to  March. 
The  Experiment  Station  carries  on  research  work  and  experi- 
mentation, and  the  Extension  Division  has  charge  of  the  in- 
struction in  Agriculture  and  Home  Economics  outside  of  the 
University. 

IIL  THE  COLLEGE  OF  LAW  offers  a  three  years'  course  and  grants 
the  degree  of  Bachelor  of  Laws. 

rV.  The  courses  of  study  leading  to  degrees  in  Mining  Engineering, 
Civil  Engineering,  Electrical  Engineering  and  Mechanical  En- 
gineering are  offered  in  the  COLLEGE  of  ENGINEERING. 

V.  THE  GRADUATE  DEPARTMENT  presents  advanced  courses  of 
study  leading  to  the  degrees  of  Master  of  Arts  and  Master  of 
Science. 

VI.  THE  SUMMER  SESSION  provides  college  courses  for  students 
and  teachers  which  are  accredited  for  the  teachers  certificate 
and  toward  degrees. 

Vn.  The  University  maintains  laboratories  and  stations  and  is  well 
equipped  to  carry  on  work  in  scientific  fields.  It  also  has  pro- 
visions for  the  care  of  students. 


Information  regarding  colleges  and  departments  may  be  obtained 
by  addressing  the  Registrar  of  the  University,  Lexington,  Kentucky. 
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/  yield  to  no  man  in  my  reveraice  and  devotion 
to  that  Constitution.  From  my  childhood  I  have  been 
taught  and  I  now  believe  that  it  is  the  great  charter 
of  our  liberty  and  a  sacred  instrument,  which  must  be 
protected  and  respected  if  our  Republic  is  to  endure. 
But,  Mr.  President,  let  me  say  that  in  my  opinion  it 
was  never  the  intention  of  those  who  framed  the  Con- 
stitiition  that  any  of  its  provisions  should  ever  be  in- 
voked in  time  of  war  and  national  peril  to  restrict  the 
power  of  the  Gavemment  in  the  defense  of  the  Nation 
and  of  its  institutions. 

C.  W.  Beckham. 
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PRIVATE  RIGHTS  AND  ADMINISTRATIVE 
DISCRETION.* 

By  Prank  J.  Goodnow.f 


In  order  to  obtain  an  adequate  understanding  of  the  private 
rights  of  individuals  on  the  one  hand  and  of  the  extent  of  adminis- 
trative discretion  on  the  other  hand,  it  is  necessary  to  examine  in 
some  detail  both  the  methods  of  administrative  action  and  the  judicial 
remedies  which  are  open  to  the  individual  claiming  himself  aggrieved 
by  that  action. 

Administrative  methods  and  judicial  remedies  will  on  such  an 
examination  be  found  to  be  much  less  dependent  on  constitutional 
limitations  than  is  perhaps  ordinarily  supposed.  These  limitations 
are,  as  interpreted  by  the  courts,  directed  rather  to  legislative  than 
administrative  action.  They  prevent  the  legislature,  for  example, 
from  declaring  that  to  be  a  nuisance  which  in  the  opinion  of  the  court 
is  not  a  nuisance,  but  once  the  character  of  nuisance  is  admitted, 
they  permit  of  the  most  drastic  action  in  its  abatement  on  the  part 
of  the  administration.  Constitutional  limitations  do,  of  course,  in- 
directly limit  administrative  activity  in  so  far  as  that  activity  is 
based  upon  legislation,  since  the  legislature  may  not  grant  to  admin- 
istrative authorities  a  power  which  it  does  not  in  itsel£  possess.  But, 
apart  from  such  a  limitation,  constitutional  provisions  do  not  seriously 
affect  many  forms  of  administrative  activity.    We  may,  therefore, 


*Addrea8  prepared  for  American  Bar  Association. 
fAuthor  of  several  works  on  Administrative  Law. 
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almost  leave  out  of  consideration  the  private  rights  provisions  of 
American  constitutions  in  the  treatment  of  our  subject. 

I  have  said  that  our  attention  must  be  directed  both  to  adminis- 
trative methods  and  to  the  judicial  methods  available.  Let  us  now 
take  up  or^  by  one  the  most  important  methods  by  which  administra- 
tive authorities  act,  and  consider  at  the  same  time  the  remedies  open 
to  the  individual  who  deems  himself  aggrieved  by  that  action. 

I.  Administrative  Regulations. 

The  first  method  of  administrative  action  to  which  I  wish  to 
call  attention  is  that  of  regulation.  The  characteristic  of  this  method 
is  that  it  attempts  to  affect  the  relations  of  private  individuals  through 
the  promulgation  of  rules  of  conduct  of  general  application.  In  gen- 
eral, it  may  be  said  that  few,  if  any,  administrative  authorities  have 
in  accordance  with  American  law  the  right  to  issue  such  regulations 
in  the  absence  of  statutory  authorization  to  that  effect.  (Potts  vs. 
Breen,  167  111.  67.)  On  the  other  hand,  it  is  just  as  true  that  there 
are  a  great  number  of  administrative  authorities  to  which  such  a 
power  of  regulation  has  been  given  by  legislation.  This  is  so,  notwith- 
standing it  is  the  theory  of  our  law  that  our  legislatures  may  not  dele- 
gate legislative  power.  For  our  courts  have  commonly  held  constitu- 
tional statutes  granting  to  administrative  authorities  the  power  to 
regulate  the  details  which  must  be  regulated  in  order  that  much  leg- 
islation may  be  made  really  effective.  (Buttfield  vs.  Stranahan,  192 
U.  S.  470;  Health  Department  of  City  of  New  York  vs.  Rector,  etc. 
of  Trinity  Church,  145  N.  Y.  32.)  It  is  also  constitutional  for  the 
legislature  to  delegate  to  administrative  authorities  the  power  to  im- 
pose criminal  penalties  for  the  violation  of  administrative  regula- 
tions. (0 'Hover  vs.  Montgomery,  120  Tenn.  448.)  And  it  is  often 
the  case  that  a  provision  of  the  penal  code  or  some  other  statute 
specifically  provides  penalties  for  the  violation  of  administrative  ordi- 
nances. Indeed,  without  any  such  provision  of  law  it  is  competent 
for  local  corporations  both  to  issue  local  ordinances  or  by-laws  and 
to  provide  penalties  in  the  nature  of  fines  which  may  be  recovered  in 
an  action  for  debt.    (Mayor  of  Mobile  vs.  Yuille,  3  Ala.  137.) 

Where  a  provision  of  statute  clearly  authorizes  an  administra- 
tive authority  to  promulgate  such  regulations,  it  is  seldom  the  case 
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that  its  discretion  in  the  exercise  of  its  regulatory  powers  is  subject 
to  any  control.  Of  course,  as  has  been  said,  the  legislature  may  not 
delegate  to  an  administrative  authority  a  power  which  it  does  not  it- 
self possess.  Any  attempt  on  the  part  of  an  administrative  authority 
to  enforce  a  regulation  which  it  has  not  the  power  to  make  may  in 
the  proper  method  be  rendered  nugatory  by  the  courts.  But  so  long 
as  an  administrative  authority  keeps  within  the  powei"  which  has  been 
constitutionally  delegated  to  it,  its  discretion  in  the  exercise  of  its 
power  of  regulation  is  not  subject  to  effective  control.  It  is  seldom 
that  a  regulation,  to  be  valid;  needs  the  approval  of  any  superior 
administrative  authority.  It  is  almost  never  the  case  that  a  regula- 
tion issued  by  an  administrative  authority  is  laid  before  the  legisla- 
ture for  its  action,  as  frequently  happens  in  Great  Britain.  The  only 
possible  control  which  may  be  exercised  over  the  discretion  of  an  ad- 
ministrative authority  in  the  issue  of  regulations  is  exercised  by  the 
courts  through  their  power  to  declare  void  as  unreasonable  a  regula- 
tion which  is  not  clearly  within  the  power  possessed  by  the  authority 
issuing  it  As  in  not  a  few  instances  the  power  of  regulation  is  grant-r 
ed  in  general  terms,  it  is  often  within  the  jurisdiction  of  the  courts 
thus  to  declare  void  as  being  unreasonable  a  regulation  of  an  adminis- 
trative authority.  Where,  however,  the  power  to  promulgate  the  par- 
ticulieir  kind  of  regulation  at  issue  is  certain,  the  question  of  its  reason- 
ableness is  regarded  as  settled.  The  courts  may  not  declare  it  void 
as  unreasonable  any  more  than  they  may  declare  a  statute  of  the  leg- 
islature void  for  the  same  reason.  (0 'Hover  vs.  Montgomery,  120 
Tenn.  448,  467.) 

We  may  say,  then,  that  for  most  practical  purposes: 
First :    Administrative  authorities  may  and  do  possess  wide  pow- 
ers of  regulation ;  and 

Second :  The  exercise  of  the  regulatory  power  of  administrative 
authorities  is  not,  in  very  many  important  cases,  subject  to  an  ef- 
fective control. 

Both  of  these  statements  are  true,  notwithstanding  the  fact  that 
these  regulations  are  frequently  adopted  without  any  public  hearings, 
by  authorities  organized  in  such  a  way  that  debate  with  regard  to 
these  regulations  is  impossible.    The  result  is  that  it  is  not  infre- 
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quently  the  case  that  the  only  view  which  receives  expression  in  ordi- 
nances or  regulations  issued  is  the  official  view. 

Furthermore,  it  is  not  seldom  the  case  that  regulations  are 
adopted  and  enforced  without  adequate  publication.  For  it  is  by 
no  means  clear  that  the  law  requires  publication  as  a  necessary  pre- 
requisite to  the  validity  of  an  ordinance  or  regulation. 

The  individual  is  thus  not  sufficiently  protected,  either  through 
the  procedure  required  as  a  preliminary  to  the  adoption  and  issue 
of  regulations,  or  through  the  methods  of  control  provided  against 
the  arbitrary  use  of  discretion  by  administrative  authorities  in  the 
exercise  of  their  powers  of  regulation. 

IL    Administrative  Action  of  Individual  Application. 

The  second  method  of  administrative  action  consists  in  the  taking 
of  action  which  affects  some  particular  individual  case. 

The  number  of  these  orders  or  decisions  of  individual  appli- 
cation, as  they  are  sometimes  generically  called,  is  legion  and  their 
variety  is  very  great.  We  may  perhaps,  however,  attempt  to  classify 
them  according  as  they  affect  what  the  law  regards  on  the  one  hand 
^^^  rights,  and  on  the  other  as  privileges.  In  the  case  of  such  actions 
of  individual  application  as  affect  rights  we  may  distinguish  orders 
that  something  be  done  from  decisions  as  to  questions  of  fact  or  of  law. 
In  the  case,  however,  of  administrative  action  as  to  privileges,  most, 
if  not  all,  of  the  cases  will  fall  under  the  head  of  decisions. 

A.  administrative  decisions  affecting  private  rights. 
1.  In  Matters  of  J^aiion. 
In  matters  of  taxation,  administrativeactSon  of  individual  appli- 
cation may,  if  we  analyze  administrative  action  generally,  be  said  to 
be  taken  with  the  purpose  of  expressing  in  the  concrete  case  the  will 
of  the  state.  Thus  a  statute  may  provide  in  a  general  way  the  taxes 
which  all  taxpayers  of  a  certain  defined  class  shall  pay.  This  statute 
may  furthermore  be  supplemented  by  administrative  regulations  such 
as  the  detailed  and  complex,  if  not  incomprehensible,  regulations 
with  regard  to  the  federal  income  tax.  But  no  matter  how  detailed 
such  statutes  and  regulations  may  be,  it  is  impossible  for  any  par- 
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ticular  individual  taxpayer  to  know  what  amount  in  dollars  and  cents 
of  tax  he  will  have  to  pay  before  a  decision  has  been  reached  by  the 
competent  administrative  authorities.  Such  a  decision  in  almost  all 
American  tax  laws  is  called  an  assessment  or  an  appraisal. 

The  protection  of  private  rights  against  the  exercise  of  arbi- 
trary administrative  discretion  is  in  tax,  as  in  most  other  matters, 
dependent  first  upon  the  procedure  which  must  be  followed  by  tax- 
assessing  and  collecting  authorities;  and,  second,  upon  the  judicial 
remedies  which  are  open  to  the  taxpayer.  The  general  rule  of  our 
constitutional  law  is  that  the  due  process  of  law  clause  requires  that 
some  time  during  the  assessment  or  collection  proceedings  the  tax- 
payer must  have  the  right  to  be  heard.  If  such  an  opportunity  is 
accorded  to  him  during  the  administrative  assessment  proceedings, 
compliance  with  the  constitutional  requirement  has  been  had  and 
there  is  no  constitutional  necessity  to  provide  a  judicial  remedy,  or 
even  an  administrative  appeal.  (Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
vs.  Backus,  154  U.  S.  421.)  In  this  case  it  is  said  by  Mr.  Justice 
Brewer:  **A  hearing  before  judgment  with  full  opportunity  to  pre- 
sent all  the  evidence  and  the  argument  which  the  party  deems  im- 
portant is  all  that  can  be  adjudged  to  be  vital.  Rehearings  and  new 
trials  are  not  essential  to  due  process  of  law,  either  in  judicial  or 
administrative  proceedings.  One  hearing,  if  ample,  before  judgment 
satisfies  the  demand  of  the  Constitution  in  this  respect."  What  has 
been  said  is,  of  course,  true  only  as  to  the  valuation  of  a  taxable  object, 
such  as  property,  income,  franchise,  or  import.  It  would  probably 
be  unconstitutional,  though  this  is  not  absolutely  certain,  for  the 
legislative  authority  to  cut  oflf  the  judicial  remedy  with  regard  to 
legal  questions  involving  liability  to  taxation.  Certainly  such  action 
would  be  unconstitutional  if  the  attempt  were  made  to  deprive  the 
courts  of  the  power  to  determine  the  constitutionality  of  the  action 
of  the  legislature  in  tax  matters. 

The  law,  however,  sometimes  provides  something  in  the  nature 
of  a  judicial  remedy  in  the  case  of  mere  assessments  or  appraisals. 
In  some  states,  as  in  New  York,  the  writ  of  certiorari  to  review  a  de- 
termination has  been  made  applicable  to  many  tax  assessment  cases. 
In  other  states  there  is  some  form  of  statutory  appeal  to  the  courts 
from  tax  assessments.    In  general,  however,  it  may  be  said  that  ap- 
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peals  to  the  courts  with  regard  to  the  question  of  fact  involved  in 
assessment,  appraisal  or  valuation  proceedings  are  not  permitted. 

The  exercise  of  arbitrary  administrative  discretion  in  tax  pro- 
ceedings is  perhaps  carried  the  furthest  in  the  law  of  the  federal 
government  Here,  as  a  result  of  statute  as  interpreted  by  the  courts^ 
practically  every  judicial  remedy  which  elsewhere  is  open  to  the  in- 
dividual is  cut  oflE  with  the  exception  of  an  action  for  money  had 
and  received,  brought  after  involuntary  payment  under  protest 
against  the  tax  collector.  (Gary  vs.  Curtis,  3  How.  U.  S.  236 ;  Cheese- ' 
brough  vs.  United  States,  192  U.  S.  258;  Wright  vs.  Blakeslee,  101 
U.  S.  175.)  And  on  such  suits  mere  questions  of  valuation  not  in- 
volving questions  of  law  affecting  taxability  may  not  usually  be  con- 
sidered. Thus,  the  customs  law  has  often  specifically  provided  that 
the  appraisal  of  imported  goods  for  customs  revenue  purposes,  when 
made  by  the  competent  administrative  authorities,  is  final.  (Passa- 
vant  vs.  United  States,  148  U.  S.  214.) 

The  administrative  decision  fixing  the  value  for  purposes  of  tax- 
ation of  a  taxable  object  has  in  some  cases  also  the  characteristic 
of  an  order  that  something  be  done  in  the  future,  that  is,  that  a  cer- 
tain sum  of  money  be  paid.  Where  this  is  not  the  case,  this  decision 
is  made  the  basis  of,  such  an  order.  The  amount  to  be  paid  is  deter- 
mined as  the  result  of  a  simple  mathematical  calculation  consisting 
in  the  multiplication  of  the  ascertained  assessment  valuation  by  the 
tax  rate.  It  is  frequently  the  case  that  this  order  is  executed  by 
summary  administrative  process,  and  no  suit  in  a  court  for  the  col- 
lection of  the  tax  is  provided  in  the  law.  Such  summary  adminis- 
trative proceedings  have  been  held  by  our  courts  to  be  the  due  pro- 
cess of  law  required  by  the  Constitution.  (McMillen  vs.  Anderson, 
95  U.  S.  37 ;  Palmer  vs.  McMahon,  133  U.  S.  660,  affirming  102  N.  Y. 
176;  Commonwealth  vs.  Byrne,  20  Grattan  Va.  165.) 

Where  no  provision  for  even  an  administrative  hearing  has  been 
made  by  the  law,  the  courts  have  sometimes,  even  in  the  absence 
of  statute  to  that  effect,  permitted  the  individual  taxpayer  prior  to 
the  collection  of  the  tax  to  have  an  injunction  to  restrain  its  collec- 
tion, or  subsequent  to  its  collection  to  have  an  action  against  the 
collector  for  money  had  and  received.  Due  process  of  law  would 
seem  to  make  necessary  the  existence  of  some  such  remedy.    The  in- 
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junction,  however,  is  only  very  cautiously  used  (Dows  vs.  City  of 
Chicago,  11  Wall.  108),  and  is  absolutely  prohibited  by  Congress 
in  the  case  of  the  taxes  levied  by  the  United  States  (Snyder  vs.  Marks, 
109  U.  S.  189),  while  the  action  for  money  had  and  received  is  sub- 
ject to  so  many  limitations  that  its  effectiveness  as  a  tax  remedy  is 
greatly  curtailed. 

Finally,  all  such  judicial  proceedings  are  customarily  regarded 
as  collateral  rather  than  direct  proceedings,  so  far  as  concerns  an 
assessment  made  after  a  hearing.  Where  a  hearing  has  been  pro- 
vided and  the  decision  on  such  a  hearing  has  not  been  attacked  directly 
in  the  manner  provided  by  law,  the  court  will  consider  in  these  col- 
lateral proceedings  only  questions  involving  taxable  jurisdiction 
(Palmer  vs.  McMahon,  133  U.  S.  660.) 

The  result  is  that  the  individual  is,  by  the  American  law  of 
taxation,  quite  conunonly  subjected  to  the  arbitrary  discretion  of 
the  tax  authorities  so  far  as  concerns  questions  of  assessment  valu- 
ation, and,  because  of  the  inadequacy  of  the  judicial  remedies  avail- 
able, finds  it  difficult,  if  not  impossible  in  many  cases,  to  secure  a 
judicial  review  even  of  questions  of  law.  This  is  particularly  true 
of  the  smaller  taxpayers,  who,  under  the  present  methods  of  judicial 
proceedings,  cannot  afford  the  expense  of  an  appeal  to  the  courts 
against  what  they  believe  to  be  the  unauthorized  and  illegal  decisions 
of  tax  officers. 


The  gradual  change  in  the  United  States  from  an  agricultural 
to  an  industrial  life,  and  the  great  increase  of  urban  communities, 
have  presented  problems  for  the  solution  of  which  little  if  any  pro- 
vision was  made  in  the  common  or  statute  law  which  we  Americans 
received  from  England.  English  methods  of  dealing  with  what  have 
been  spoken  of  as  ** matters  of  police"  were  based  on  the  law  of 
nuisance.  This  law  differentiated  private  from  public  nuisances,  and 
apparently  authorized  any  one  to  abate  a  public  nuisance,  while  only 
one  specially  injured  might  abate  a  private  nuisance.  It  did  not 
make  effective  provision  for  anything  in  the  nature  of  a  public 
authority  whose  duty  it  was  to  promote  the  public  safety  and  conven- 
ience.    Indeed,  almost  the  only  ways  in  which  public  authorities 
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participated  in  nuisance  abatements  were,  first,  in  the  indictment  and 
prosecution  of  public  nuisances ;  and,  second,  in  determining,  in  the 
case  nuisances  had  been  privately  abated,  what  were  the  rights  of  the 
parties  concerned.  For  individuals  who  attempted  to  exercise  their 
legal  riglits  in  the  abatement  of  private  or  public  nuisances  did  so 
at  the  risk  of  having  the  courts  hold  that  what  had  been  abated  was 
not  a  nuisance. 

The  whole  English  law  on  this  subject  is  a  good  example  of 
those  methods  of  self-help  which  are  characteristic  of  rather  primitive 
social  conditions  and  of  an  undeveloped  legal  system  based  on  indi- 
vidualistic rather  than  social  conceptions. 

The  English  law,  as  we  inherited  it,  was  naturally  unfitted  for 
the  complex  relations  of  modern  industrial  and  urban  life.  Soon 
after  American  social  conditions  began  to  change,  attempts  were 
made  to  change  the  law.  The  first  attempts  were  made  in  the  City 
of  New  York  about  the  middle  of  the  nineteenth  century.  The  first 
point  of  attack  was  the  method  of  abatement  of  nuisances  by  criminal 
proceedings.  Such  proceedings  had  shown  themselves  to  be  absolutely 
ineffective.  The  ordinary  petit  juries  had  been  so  regardful  of  pri- 
vate rights  where  the  interests  of  the  public  were  involved  that  the 
maintenance  through  existing  methods  of  reasonably  sanitary  condi- 
tions was  impossible.  A  law  was,  therefore,  passed  providing  for 
an  administrative  sanitary  authority — the  board  of  health — ^whose 
duty  it  should  be  to  preserve  the  public  health.  To  this  body  was 
given  the  power,  after  granting  a  hearing  to  individuals  who  might 
be  affected  by  its  orders,  to  declare  specific  conditions  to  be  nuisances, 
and  to  abate  them.  The  constitutionality  of  this  method  of  action  was 
bitterly  contested  in  the  courts,  but  was  upheld,  the  courts  taking 
the  view  that  the  administrative  hearing  provided  was  due  process 
of  law,  and  that  one  who  had  not  taken  advantage  of  the  opportuni- 
ity  to  be  heard  before  the  board  of  health  provided  by  law  could  not, 
in  a  subsequent  collateral  proceeding,  such  as  an  injunction  to  re- 
strain the  board  of  health  from  enforcing  its  order,  attack  that  order 
as  invalid.  (Metropolitian  Board  of  Health  vs.  Heister,  37  N.  Y. 
661  (1868).)  But  for  some  reason  or  other  the  example  set  by  New 
York  has  not  been  generally  followed  throughout  the  country,  nor 
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has  the  procedure  thus  provided  for  the  abatement  of  nuisances  been 
commonly  applied  even  in  the  State  of  New  York  itself. 

The  methods  commonly  adopted  in  this  country  for  the  preser- 
vation of  the  public  health  are  adaptations  of  the  old,  primitive  Eng- 
lish methods.  They  seldom  provide  for  anything  in  the  nature  of  a 
hearing  before  sanitary  authorities  as  to  the  actual  existence  of  the 
nuisance  of  which  complaint  may  be  made.  (See  People  ex  rel. 
Copcutt  vs.  Board  of  Health,  140  N.  Y.  1;  North  American  Cold 
Storage  Co.  vs.  City  of  Chicago,  211  U.  S.  306.)  They  are  almost 
always  based  upon  the  idea  of  summary  abatement,  a  sanitary  officer 
possessing  in  theory  only  the  powers  possessed  by  private  individuals 
under  the  early  English  law.  There  is  thus  little  opportunity  to 
distinguish  between  a  decision  as  to  the  existence  of  a  state  of  facts, 
i.  e.,  the  presence  of  a  nuisance,  and  an  order  that  something  be  done, 
i.  e.,  that  the  nuisance  be  abated. 

Often  the  law  does  not  require  even  notice  to  the  parties  affected 
(Health  Department  vs.  Trinity  Church,  145  N.  Y.  32),  though  such 
notice  is  frequently  given  as  a  matter  of  fact 

These  very  summary  and  arbitrary  proceedings  have,  however, 
usually  been  accompanied  by  such  extensive  judicial  remedies  that 
the  effectiveness  of  nuisance  removal  proceedings  would  have  been 
seriously  diminished  had  the  courts  not  applied  the  remedies  with 
considerable  caution,  and  had  the  application  to  the  courts  for  the 
exercise  of  their  powers  of  review  not  involved  an  expense  too  great 
to  be  justified  except  in  the  most  important  cases. 

The  most  noticeable  points  with  regard  to  which  the  courts  have 
insisted  on  their  powers  of  review  are  two : 

In  the  first  place,  they  have  held,  as  has  been  said,  that  neither 
the  legislature  nor  any  administrative  authority  to  which  the  legis- 
lature has  delegated  power  may  declare  that  to  be  a  nuisance  which 
is  not  a  nuisance.  (Evansville  vs.  Miller,  146  Ind.  613;  Yates  vs. 
Milwaukee,  10  Wall.  497.)  This  means,  in  plain  English,  however 
the  courts  may  disguise  and  becloud  the  issue,  that  the  legislative 
determination  as  to  what  conditions  are  nuisances  is  subject  to  judi- 
cial review.  This  rule  of  law  is,  however  beneficent  its  operation 
may  be  and  however  wise  the  courts  may  have  been  in  applying  it, 
inconsistent  with  our  general  theory  of  legislative  discretion.     Its 
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application,  furthermore,  has,  in  conditions  such  as  have  existed  in 
New  York  City,  been  a  serious  hindrance  to  the  progress  of  reason- 
able social  reform.  The  decision  of  the  New  York  Court  of  Appeals, 
for  example,  that  the  law  prohibiting  the  manufacture  of  cigars  in 
tenement  houses  was  unconstitutional  has  very  seriously  hampered 
the  administration  of  the  public  health  law  in  that  city,  as  well  as 
made  difficult,  if  not  impossible,  the  regulation  of  sweated  labor. 

In  the  second  place,  the  courts  have  claimed  in  the  exercise  of 
their  powers  of  review  the  right  to  determine  whether  health  and 
public  safety  authorities  have  acted  within  their  jurisdiction,  even 
where  such  jurisdiction  has  been  dependent  upon  the  existence  of 
states  of  facts  the  existence  of  which  can  be  determined  only  as 
the  result  of  investigation  by  scientific  experts.  Thus,  for  example, 
a  board  of  health  may  have  the  right  under  the  law  to  kill  all  horses 
having  glandera.  They  examine  certain  horses  by  their  experts,  and 
determine  that  these  horses  have  glanders.  The  court,  in  a  suit  for 
trespass  against  the  health  officers,  determines  by  a  jury  that  the 
horses  did  not  have  glanders,  and  gives  judgment  against  the  health 
officers.  (Miller  vs.  Horton,  152  Mass.  540.)  In  one  rather  famous 
instance  the  case  as  reported  would  seem  to  show  that  the  jury  de- 
termined that  the  disease  which  brought  about  action  by  the  health 
officers,  that  is,  anthrax,  did  not  exist,  although  those  officers  had, 
as  a  result  of  a  bacteriological  examination,  reached  a  contrary  con- 
clusion.   (Lowe  vs.  Conroy,  120  Wis.  151.) 

If  the  courts  exercised  with  great  freedom  the  powers  which  they 
thus  claim,  an  effective  health  administration  would  be  impossible. 
Fortunately,  they  do  not  do  so.  On  the  contrary,  they  are  very  apt 
to  regard  the  action  complained  of,  except  in  somewhat  extraordinary 
and  aggravated  cases,  as  within  the  jurisdiction  of  the  health  or  other 
authorities.  (Cf.  Raymond  vs.  Pish,  51  Conn.  80;  Salem  vs.  Eastern 
R.  R.  Co.,  98  Mass.  431.)  Once  that  is  admitted,  there  is  no  remedy 
open  to  the  individuaL  He  is  almost  an  outlaw.  Alterations  in  his 
property  involving  great  expense  may  be  ordered,  although  he  has 
never  had  an  opportunity  to  be  heard.  (Health  Dep't  vs.  Trinity 
Church,  145  N.  Y.  32.)  He  may  be  deprived  of  his  liberty  on  the 
supposition  that  he  has  a  contagious  disease  which,  as  a  matter  of 
fact,  he  may  not  have.    His  children  may  be  torn  from  his  arms 
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and  placed  in  a  pest  house.  (Hoverty  vs.  Bass,  66  Me.  71.)  And  in 
no  case  does  he  have  anything  in  the  nature  of  an  eflPective  remedy. 

The  courts  usually  justify  their  decisions  as  to  the  remediless 
position  of  the  individual  in  these  cases  by  calling  attention  to  the 
necessity  of  haste,  and  the  consequent  impossibility  of  providing 
a  hearing.  The  argument  is  valid  with  regard  to  cases  of  infectious 
disease,  impure  food,  and  a  series  of  similar  matters.  It  is  not  valid, 
however,  in  cases  such  as  the  reconstruction  of  buildings  which,  wh^n 
erected,  conformed  to  the  law.  But  in  such  cases  it  is  commonly 
the  rule  that  no  hearing  is  either  provided  by  law  or  granted  by 
police  authorities.  Cases  are  too  common  where  orders  are  issued 
by  health  or  other  police  authorities,  compliance  with  which  involves 
the  expenditure  of  large  amounts  of  money,  where  the  house  owner 
has  never  had  the  slightest  opportunity  to  be  heard  and  first  learns 
of  the  proceedings  through  the  service  on  him  of  the  order.  In- 
stances, furthermore,  are  not  uncommon  where  the  order  is  accom- 
panied with  a  list  of  firms  who  will  be  glad  to  compete  for  the  con- 
tract necessitated  by  the  doing  of  the  work  called  for  by  the  order. 

Practically  the  only  effective  remedy  which  the  individual  has 
in  these  cases  is  an  injunction  to  restrain  the  enforcement  of  the 
nuisance  removal  order.  In  these  injunction  proceedings  a  number 
of  questions  may  be  raised.  In  the  first  place,  the  constitutionality 
of  the  law  under  which  action  is  being  taken  may  be  inquired  into. 
In  this  respect  the  judicial  control  is,  in  my  opinion,  as  I  have  indi- 
cated, too  extensive,  since  as  a  result  legislative  discretion  is  subject 
to  review.  In  the  second  place,  where  the  action  complained  of  is 
not  clearly  within  the  authority  of  an  admittedly  constitutional 
statute,  its  reasonableness  may  be  questioned.  This  is  as  it  should 
be  if  no  other  means  of  review  is  provided. 

The  appeal  thus  provided  against  the  reasonableness  of  admin- 
istrative action  is  not,  however,  nearly  so  effective  as  it  appears  to  be 
at  first  blush. 

Its  ineffectiveness  is  due  in  part  to  the  fact  that  courts  do  not 
care,  for  fear  of  a  flood  of  litigation,  to  entertain  any  but  the  most 
aggravated  cases.  Furthermore,  these  cases  come  before  them,  to 
an  extent  at  any  rate,  prejudged,  although  the  complainant  may  not 
have  had,  and  usually  has  not  had,  his  day  in  court    He  must,  there- 
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fore,  make  out  a  very  strong  case  in  order  to  obtain  relief.  Finally, 
these  cases  are  rather  technical  in  character  and  outside  of  the  ken 
of  judges  whose  main  work  is  the  application  of  the  rules  of  law  gov- 
erning the  relations  of  private  individuals,  one  with  another. 

I  have  said  that  the  only  practical  remedy  is  the  injunction.  It 
is,  of  course,  true  that  the  individual  deeming  himself  aggrieved 
in  those  cases  has,  theoretically  at  any  rate,  the  right  to  sue  the  of- 
fending administrative  officer  for  trespass  after  the  order  complained 
of  has  been  enforced,  and  that  where  disobedience  of  an  administra- 
tive order  is  punishable  criminally  he  may  refuse  to  obey  the  order 
and,  when  prosecuted,  put  up  his  defense.  In  both  these  cases  about 
the  same  questions  may  be  raised  as  may  be  raised  in  the  case  of  the 
injunction.  As  a  matter  of  fact,  however,  the  civil  remedy  in  dam- 
ages is  of  little  practical  use.  Judgments  against  officers  rarely  have 
any  great  pecuniary  value.  As  for  the  defense  in  criminal  proceed- 
ings, while  it  may  be  desirable  that  it  be  available,  it  is  not,  any  more 
than  tho  action  in  damages,  of  great  practical  value.  For  few  people 
like  to  take  the  risk  of  criminal  proceedings. 

Finally,  in  both  the  civil  action  in  damages,  and  in  criminal 
proceedings,  the  attitude  of  the  court,  certainly  so  far  as  the  legal 
questions  raised  are  concerned,  is  about  the  same  as- in  the  case  of 
injunctions.  The  case  comes  to  the  court  prejudiced.  The  only 
amelioration  of  the  lot  of  the  individual  is  to  be  found  in  the  at- 
titude of  the  jurv%  which  is  apt,  as  has  been  said,  to  consider  private 
rights  rather  than  social  interest. 

3.  Administrative  Decisions  Affecting  Privileges, 
So  far  we  have  confined  our  consideration  to  cases  where  private 
rights  have  been  involved.     There  is,  however,  a  large  number  of 
very  important  cases  where  privileges,  as  the    law    regards    them, 
rather  than  rights,  are  in  question. 

Most  of  the  cases  involving  privileges,  the  exercise  of  which  is 
dependent  upon  administrative  decisions,  have  probably  arisen  un- 
der the  federal  government.  There  is,  however,  one  rather  large 
class  of  cases  which  are  regulated  by  state  law.  These  cases  have  to 
do  for  the  most  part  with  licenses  which  permit  the  individual  to  do 
what  would  be  illegal  did  he  not  possess  such  a  license. 
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In  general,  there  are  two  lines  of  decisions  in  the  states  with 
regard  to  this  matter.  One  holds  that  the  legislature  may  not  con- 
stitutionally provide  that  the  grant  of  a  license  to  do  a  thing  which, 
without  such  a  license,  would  be  illegal,  shall  rest  in  the  arbitrary 
discretion  of  an  administrative  authority.  These  decisions  hold  that 
the  legislature  must  lay  down  in  advance  the  conditions  which  must 
be  present  in  order  that  a  license  may  or  may  not  be  issued,  and 
declare  unconstitutional  license  laws  which  do  not  contain  such  con- 
ditions. 

The  other  line  of  decisions  takes  the  contrary  view  and  regards 
as  proper  laws  which  place  the  licensing  power  in  the  discretion  of 
administrative  authorities.  The  decisions  of  the  United  States  Su- 
preme Court  adhere  to  this  view.  (Wilson  vs.  Eureka  City,  173  U.  S. 
32.)  They  hold  that  the  due  process  of  law  required  by  the  Four- 
teenth Amendment  is  present  where  administrative  authorities  have 
complete  discretion  in  license  matters. 

The  protection  accorded  the  individual  by  the  first  line  of  de- 
cisions is  not,  however,  nearly  so  great  as  it  would  at  first  appear 
to  be.  For  there  has  not  as  yet  been  developed  in  our  law  an  ef-"\ 
f ective  remedy  against  the  use  of  discretionary  power  by  adminis-  I 
trative  officers  through  the  exercise  of  their  power  to  render  merej 
decisions.  It  is,  of  course,  true  that  under  the  first  line  of  decisions 
no  person  can  be  criminally  punished  for  acting  without  a  license 
where  a  statute  which  requires  a  license  attempts  to  give  complete 
discretion  to  licensing  authorities.  That  is,  he  may  transact  the  busi- 
ness without  a  license  and,  when  prosecuted,  set  up  as  a  defense 
the  unconstitutionality  of  the  law  requiring  it.  But  it  is  to  be  re- 
membered that  where  administrative  discretion  in  the  issue  of  licenses 
is  in  theory  limited,  there  is  seldom  an  effective  remedy  where  the 
license  is  refused,  because  of  the  decision  of  the  licensing  authority 
that  the  conditions  necessary  for  the  grant  of  the  license  are  not  pres- 
ent. Thus,  take  the  case  of  liquor  licenses  which  are  to  be  granted  only 
to  persons  of  good  moral  character,  or  on  the  application  of  a  cer- 
tain number  of  reputable  persons.  The  refusal  of  the  issuing  au- 
thority to  grant  the  license  because  of  the  character  of  the  appli- 
cant or  his  sponsors  is  seldom  if  ever  reviewable  by  the  courts.  (See 
Devin  vs.  Belt,  70  Md.  352 ;  United  States  ex  rel.  Roop  vs.  Douglas, . 
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19  D.  C.  99.)  Take,  again,  the  case  of  the  grant  of  a  license  to  prac- 
tise medicine  or  dentistry  to  every  graduate  of  a  reputable  medical 
or  dental  college.  The  refusal  to  grant  the  license  to  a  person  on  the 
ground  that  he  is  not  the  graduate  of  a  reputable  institution  may  not 
usually  be  judicially  reviewed.  (People  ex  rel.  Sheppard  vs.  State 
Board,  etc.,  110  111.  180.)  Indeed,  it  may  be  said  that  almost  the  only 
cases  in  whicb  the  state  courts  will  review  the  determinations  of 
licensing  authorities  are  where  those  determinations  are  clearly  op- 
posed to  the  admitted  facts,  or  have  without  question  been  made  as 
the  result  of  the  abuse  of  discretion.  Such  cases  as  have  been  de^ 
cided,  furthermore,  have  come  up  commonly  on  demurrer  which 
has  admitted  the  alleged  abuse  of  discretion.  (See  Illinois  Board, 
etc.,  vs.  People  ex  rel.  Cooper,  123  111.  227.) 

The  courts  have  exhibited  this  reluctance  to  exerdse  a  control 
over  the  discretion  of  licensing  authorities  in  the  issue  of  licenses, 
although  it  is  seldom  the  case  that  licensing  laws  provide  for  anything 
in  the  nature  of  a  formal  hearing  for  the  applicant  for  a  license. 

In  the  case,  however,  of  the  revocation  of  a  license  other  than 
a  liquor  license,  the  courts  usually  insist  that  the  person  whose  li- 
cense is  to  be  revoked  must  have  a  formal  hearing.  (City  of  Lowell 
vs.  Archambault,  189  Mass.  70.)  There  is  a  case  in  the  New  York 
courts,  however,  which  holds  that  a  license  to  sell  milk  could  be  re- 
voked without  notice  or  a  hearing.  (Metropolitan  Milk  and  Cream 
Co.  vs.  City  of  New  York,  113  App.  Div.  377.)  But  the  facts  showed 
that  the  person  whose  license  had  been  revoked  had  been  several 
times  convicted  for  selling  impure  milk.  The  court,  therefore,  refused 
him  a  peremptory  mandamus  to  compel  the  licensing  authority  to  re- 
.scind  its  action  in  revoking  the  license. 

/  I  have  said  that  the  most  important  cases  with  regard  to  privi- 
/  leges  have  come  up  in  connection  with  legislative  acts  of  the  federal 
/   government. 

These  cases  have  had  to  do  with  the  iijumjgsdtiQn  of  aliens,  the 
iQigQ]latis2nj)fJEqrbidde^^  products,  the  -public,  lands,  military  pen- 
ilions;  and  the  use  of  the  mails.  The  United  States  Supreme  Court 
has  in  its  decisions' recognized  a  very  large  power  of  uncontrolled 
discretion  in  administrative  offices.  It  has  thus  accorded  to  adminia- 
\    trative  officers  the  right  finally  to  determine  whether  an  alien  immi- 
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grant  may  lawfully  enter  the  United  States  (Nishimura  Ekin  vs. 
United  States,  142  U.  S.  651),  whether  imported  teas  come  up  to  the 
required  standard  (Buttfield  vs.  Stranahan,  192  U.  S.  470),  whether 
a  person  of  Chinese  race  was  bom  in  the  United  States  and  is,  there- 
fore, a  citizen  (United  States  vs.  Ju  Toy,  198  U.  S.  253),  whether  a 
person  is  making  unlawful  use  of  the  mails  (Bates  &  Guild  Go.  vs. 
Payne,  99  U.  S.  106;  Public  Clearing  House  vs.  Coyne,  194  U.  S. 
497),  and  whether  clearance  papers  shall  be  issued  to  a  vessel  sailing 
from  a  United  States  port  where  it  is  alleged  that  the  officers  of  such 
vessel  have  violated  a  law  of  the  United  States  and  refused  on  de- 
mand to  pay  the  fine  appended  by  law  to  such  violation  (Oceanic 
Steamship  Co.  vs.  Stranahan,  214  U.  S.  320.) 

Almost  the  only  instances  in  which  the  Supreme  Court  has  not 
rgg:ard^_as  final  the  action  of  administrative^Bcers  acting  in  these 
"cases  are  where  they  have  exceedeH  tftfejy  jurisdicti^TQ'  £»•>  t)y  attempt- 
ing to  exclude  as  an  alien  one  who  was  not  an  alien  ( (Gonzalez  vs. 
Williams,  192  U.  S.  1),  or  by  denying  to  a  person  the  use  of  the  mails 
for  a  reason  not  provided  for  in  the  law  (Magnetic  School  of  Healing 
vs.  McAnnulty,  187  U.  S.  94.)  In  some  of  the  cases  the  court  has 
recognized  the  finality  of  the  administrative  determination  as  to 
mixed  questions  of  law  and  fact  as  well  as  to  mere  questions  of  fact. 
(Public  Clearing  House  vs.  Coyne,  194  U.  S.  497.) 

The  result  of  our  investigation  would  seem  to  be,  then,  that 
although  under  the  American  law  individuals  may  be  more  than 
amply  protected  in  their  rights  against  unconstitutional  legislative 
action,  they  are  very  largely  left  to  the  tender  mercies  of  administra- 
tive discretion  in  the  case  not  only  of  their  privileges,  but  as  well 
of  the  rights  recognized  as  theirs  by  the  constitutional  bills  of  rights. 
American  law  has  not  as  yet  devised  effective  remedies  against  admin- 
istrative discretion.  Nor  has  it  provided  a  system  of  administrative 
procedure  in  these  matters  which  assures  to  the  individual  a  hearing 
before  orders  are  issued,  compliance  with  which  involves  the  incurring 
of  great  expense. 

The  unfortunate  position  in  which  the  individual  is  placed  over 
against  administrative  authorities  is  a  continual  source  of  corrup- 
tion. Where  he  has  no  right  to  a  hearing  and  no  effective  judicial 
remedy,  it  is  almost  certain  that  there  will  be  many  cases  in  which 
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the  inspectors  upon  whose  report  orders  to  be  snmmarily  executed 
are  issued  will  be  paid  to  report  conditions  not  as  they  are,  or  will 
extort  blackmail  from  the  individual  before  they  will  report  those 
conditions  as  they  are.  The  danger  is  all  the  greater  in  this  coun- 
try because  of  the  incapacity  and  lack  of  character  of  many  of  the 
employees  in  the  civil  service  of  our  cities,  where  the  conditions 
are  such  as  to  demand  more  than  elsewhere  administrative  regula- 
tion and  control. 

The  unfortunate  position  in  which  our  people  are  thus  placed 
is  one  in  which  they  should  not  be  placed.  It  is  due  to  the  primitive 
character  of  our  legal  system.  In  both  England  and  on  the  Continent 
the  change  in  social  conditions  which  has  taken  place  in  the  last  cen- 
tury has  resulted  in  the  adoption  of  proper  administrative  procedure 
and  of  adequate  judicial  remedies.  A  study  of  the  recent  develop- 
ment of  the  administrative  law  of  Europe  would  reveal  the  fact  that 
we  have  much  to  learn  as  to  the  protection  of  private  rights  from  coun- 
tries like  France  and  Germany.  The  law  of  these  countries  has  not, 
it  is  true,  subjected  in  any  large  measure  legislative  discretion  to 
judicial  control.  It  has,  however,  given  to  the  individual  a  protection 
against  the  arbitrary  exercise  of  administrative  discretion  for  which 
we  look  to  our  law  in  vain. 

What  has  been  said  is  particularly  true  of  the  French  law,  which 
has,  through  the  recent  decisions  of  the  Council  of  State — the  highest 
of  the  special  administrative  courts — the  peculiar  contribution  of 
France  to  the  science  of  administrative  law — a  remedy  against  ad- 
ministrative action  which  surpasses  in  effectiveness  any  remedy  which 
can  be  found  in  other  legal  systems. 

It  is  greatly  to  be  regretted  that  in  our  system  of  legal  education 
there  would  appear  to  be  at  the  present  time  no  place  for  the  serious 
study  and  investigation  of  these  and  similar  legal  problems.  What 
seems  to  be  needed  is  that  somewhere  in  the  United  States,  preferably 
in  connection  with  some  one  of  our  universities,  there  should  be  es- 
tablished a  school  or  department  not  for  the  education  of  lawyers 
for  the  practise  of  the  law,  but  for  the  study  of  jurisprudence,  in 
which  greater  attention  might  be  given  than  is  now  possible  to  the 
solution  of  the  many  legal  and  political  problems  which  the  great 
changes  in  our  economic  and  social  life  are  with  increasing  emphasis 
bringing  to  our  attention. 
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CRIMINAL  LAW  IN  KENTUCKY. 

By  John  J.  Howe.f 


DECISIONS. 

During  the  year  1917,  the  Court  of  Appeals  decided  eighty- 
five  cases  of  a  *  criminal  nature  in  which  the  Commonwealth 
was  a  party.  In  seventy-six  of  these  the  accused  appealed.  Judg- 
ments of  the  lower  courts  were  affirmed  in  fifty-seven  and  re- 
versed in  nineteen  of  these.  In  nine  cases  appeals  were  taken  by 
the  Commonwealth  for  a  certification  of  the  law.  Pour  of  these 
were  affirmed  but  in  five  the  law  was  certified. 

**In  the  State  of  Kentucky  the  appeal  in  a  criminal  or  penal 
case  was  not  allowed  prior  to  the  year  1853,  but  the  right  was  then 
conferred  by  statute,  and  has  ever  since  existed  by  legislative 
sanction,  subject  to  certain  conditions  and  limitations  imposed  by 
the  same  power."  Consequently  an  attempt  by  consent  of  part- 
ies to  give  jurisdiction  to  the  Court  of  Appeals  to  review  the  judg- 
ment of  a  Circuit  Court  quashing  an  indictment  is  frowned  upon 
by  the  higher  court  and  their  appeal  is  dismissed. 

Section  281  Cr.  Code,  prevents  review  on  propriety  of  quashal. 
Commonwealth  v.  Starrett,  175  Ky.  89,  193  S.  W.  1044. 

"Likelihood  to  deceive,  as  an  element  of  forgery,  depends  not 
upon  the  skill  with  which  the  forgery  is  executed,  but  upon  the 
character  of  the  instrument  forged.  It  must  be  a  writing  which, 
if  genuine,  might  apparently  be  of  legal  efficacy  or  the  foundation 
of  a  legal  liability;  but,  whether  the  similitude  of  the  signature 
with  the  genuine  is  such  as  would  be  likely  to  deceive  is  wholly 
immaterial.'' 

The  court  in  certifying  the  law  in  Commonwealth  v.  Penwick, 
177  Ky.  685,  198  S.  W.  32,  refuses  to  review  two  of  the  questions 
submitted  for  determination  because  they  were  not  decided  ad- 
versely to  Commonwealth  by  court  below.    This  case,  as  well  as 
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Commonwealth  v.  Brand,  166  Ky.  753,  should  be  kept  in  mind  when 
attempting  to  perfect  appeals  for  the  Commonwealth. 

In  Burgess  v.  Commonwealth,  176  Ky.  326,  195  S.  W.  445,  a 
conviction  is  reversed  on  account  of  erroneous  instructions.  Sec. 
1242  does  not  embrace  a  lower  degree  of  Sec.  1166  where  the  of- 
fense is  striking  with  a  deadly  weapon,  1242  covering  cutting, 
thrusting  and  stabbing  only.  Here  the  injury  was  inflicted  by 
striking  with  a  tobacco  hook  and  the  jury  was  erroneously  in- 
structed under  1242  and  no  assault  and  battery  instruction  was 
given.  The  court  says  that  the  omission  of  the  word  ** strike*' 
from  1242  was  evidently  an  inadvertence  on  the  part  of  the  Legis-« 
lature.  Brwin  v.  Commonwealth,  96  Ky.  422,  29  S.  W.  340,  16  Rep. 
602,  and  other  cases  cited,  are  followed. 

A  verdict  of  $275.00  in  an  assault  and  battery  case  was  af- 
firmed in  Lyons  v.  Commonwealth,  176  Ky.  657,  197  S.  W.  387. 
An  automobile  was  the  vi  et  armis  used.  The  indictment  was  suffi- 
cient; although  the  word  ** willfully"  was  omitted,  it  was  included 
in  the  word  ** maliciously"  which  was  used.  Defendant's  motion 
for  a  continuance  was  not  improperly  overruled.  The  newly  dis- 
covered evidence  was  merely  cumulative  and  did  not  warrant  a 
new  trial. 

'*The  Commonwealth  Attorney,  perhaps,  overstepped  the 
bounds  of  strict  propriety  in  the  statement  of  the  case  and  in  the 
ai^ument  at  the  conclusion  of  the  trial,  but  we  do  not  find  the 
statements  alleged  to  have  been  made  by  him  to  be  far  from  the 
facts  as  found  in  the  evidence,  and  the  statements  were  therefore 
not  prejudicial  to  appellant." 

Smith  V.  Commonwealth,  175  Ky.  286,  194  S.  W.  367,  is  par- 
ticularly  interesting  because  the  defendant  is  his  own  lawyer. 
He  seemed  to  think  he  could  run  his  touring  car  on  a  last  year's 
license  and  ''get  by"  with  it  because  he  was  paying  an  ad 
valorem  tax  on  his  machine.  Defendant  skillfully  presents  his  con- 
tention of  invalidity  of  the  statute  for  not  measuring  up  to  the 
requirements  of  the  Kentucky  Constitution  and  the  Federal  Con- 
stitution. Judge  Hurt,  in  an  exhaustive  opinion,  shows  defend- 
ant's i)oints  not  well  taken  and  affirms  conviction  of  guilty  of  vio- 
lation of  Sec.  2739,  subsection  31,  Ky.  Statutes. 
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Long  V.  Commonwealth,  177  Ky.  391,  197  S.  W.  843,  affirmed 
a  conviction  for  assault  and  battery  although  trial  was  had  in  de- 
fendant's absence,  the  charge  being  a  misdemeanor. 

**We  find  no  merit  in  appellant's  plea  of  former  conviction. 
The  person  assaulted  was  a  witness  before  the  Grand  Jury  em- 
I>aneled  by  the  Breathitt  Circuit  Court,  and  then  in  session,  and 
the  assault  was  made  because  of  his  testimony  concerning  appel- 
lant. Therefore,  in  committing  the  assault,  appellant  was  guilty 
of  two  separate  and  distinct  offenses;  one  against  the  dignity  of 
the  court  which  the  court  had  the  inherent  right  to  protect  by 
punishment  for  contempt,  the  other  against  the  peace  and  dignity 
of  the  Commonwealth  which  the  Commonwealth  had  the  right  to 
punish  as  a  violation  of  its  laws.  For  this  reason,  it  is  the  estab- 
lished rule,  that  a  defendant  who  is  guilty  of  an  act  which  is  a 
contempt  of  court  and  also  a  crime,  may  be  proceeded  against  both 
by  summary  process  and  by  indictment  and  neither  proceeding 
will  bar  the  other.'' 

Commonwealth  v.  Rasner,  et  al.,  175  Ky.  133,  193  S.  W.  1011. 

Judge  Sampson  reverses  the  lower  court  and  holds  that  par- 
ties to  a  recognizance  or  bail  bond  are  estopped  by  execution  of 
it,  to  deny  the  truth  of  the  recitals  it  contains. 

Subsection  4  of  Sec.  199b  (transacting  business  under  an 
aBSnmed  name)  excludes  from  the  operation  of  the  statute  "the 
lawful  use  of  the  partnership  name  or  designation,  provided  that 
such  partnership  name  or  designation  shall  include  the  true,  real 
name  of  at  least  one  of  such  persons  transacting  business."  Con- 
sequently W.  B.  Siler  and  J.  P.  Mahan,  doing  business  under 
name  Mahan  &  Company,  were  not  violating  the  law  and  judg- 
ment dismissing  indictment  is  affirmed  in  Commonwealth  v.  Siler, 
176  Ky.  802,  197  S.  W.  453. 

''If  it  should  be  thought  that  this  interpretation  practically 
annuls  the  purpose  of  the  Legislature  in  Enacting  the  law  we 
would  not  be  disposed  to  deny  it,  but  we  can  console  ourselves 
with,  the  reflection  that  the  court  is  not  guilty  of  producing  suck 
result,  for  it  is  the  excluding  provisions  of  subsection  4  whidi  cur- 
tail the  scope  and  restrict  the  usefulness  of  the  requirements  of 
subsection  1  of  the  section." 
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Like  decisions  from  other  states  construing  similar  laws  are 
quoted. 

In  Wilson  v.  Commonwealth,  174  Ky.  602,  192  S.  W.  631, 
Kentucky  Statute  1164,  penalizing  the  breaking  into  warehouBeSi 
storehouses,  offices,  shops  or  rooms  in  a  boat,  is  inapplicable  to 
breaking  into  a  ** locker  used  as  a  storeroom.*'  Conviction  re- 
versed and  ordered  demurrer  be  sustained. 

The  State  of  Kentucky,  under  its  police  power,  has  not  the 
authority  to  fix  rates  of  toll  that  an  interstate  bridge  company 
may  charge  foot  passengers.  Such  rates  may,  in  the  absence  of 
congressional  legislation  on  the  subject,  be  fixed  by  the  States  of 
Ohio  and  Kentucky  by  identical  and  reciprocal  legislation.  Con- 
viction of  appellant  for  violating  Ky.  St.  845  reversed  with  direc- 
tions to  dismiss  indictment  in  Broadway  and  Newport  Bridge 
Company  v.  Commonwealth,  173  Ky.  165,  190  S.  W.  715. 

In  a  prosecution  for  burning  a  tobacco  bam  pursuant  to  a 
conspiracy,  a  verdict  of  guilty  was  held  not  palpably  or  flag- 
rantly against  the  evidence  but  evidence  held  to  show  a  motive 
for  defendant's  participation  in  the  conspiracy.  Conviction  is 
therefore  affirmed  in  Allen  v.  Commonwealth^  176  Ky.  475,  196  S. 
W.  160,  wherein  substantive  evidence  had  been  introduced  in 
rebuttal  rather  than  in  chief,  which  is  not  always  error  but  sub- 
ject to  the  discretion  of  the  court.  Judge  Bunk  Gardner,  em- 
ployed before  his  election  as  judge,  was  one  of  the  special  at- 
torneys representing  the  Commonwealth,  the  case  being  tried  by 
a  special  judge.  Certain  statements  of  his  argument  to  the  jury 
were  excepted  to.  One  of  them  was:  **That  political  harlot,  that 
seller  of  post  offices  who  bought  a  little  newspaper  here  in  May- 
field  to  oppose  me  when  I  was  a  candidate  for  Circuit  Judge.  V 
This  remark  was  in  answer  to  a  statement  of  accused's  attorney 
outside  of  the  record  and  equally  unbecoming  and  according  to 
court  was  sufficiently  cured  by  admonition  of  the  trial  judge  at 
close  of  the  argument.  The  alleged  prejudicial  tendency  of  other 
similar  remarks  is  likewise  held  to  be  negligible. 

Sec.  1213a,  known  as  the  "cold  check"  law,  does  not  conflict 
.with  1189  regarding  forgery.  Hence  it  is  not  open  to  the  objec- 
tion of  unconstitutionality  and  its  provisions  apply  as  well  to  an 
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endorser  as  a  maker.  The  delivery  of  the  check,  being  the  con- 
summation of  the  offense,  fixes  the  venue.  Demurrer  to  indict- 
ment properly  overruled  and  evidence  of  similar  frauds  to  show 
motive  and  guilty  knowledge  properly  admitted.  Siegel  v.  Com- 
monwealth, 176  Ky.  772,  197  S.  W.  467. 

In  the  second  case,  Siegel  v.  Commonwealth,  177  Ky.  232,  197 
S.  W.  809,  accused  entered  a  plea  of  former  jeopardy  so  that  fhe 
principal  question  was:  *'Did  the  act  of  the  accused  in  uttering 
the  two  checks,  at  the  same  time  and  place  and  to  the  same  per- 
son, constitute  one  offense  or  two  offenses!"  An  apparently  ex- 
haustive reference  is  made  to  the  Kentucky  cases  on  the  suscepti- 
bility of  two  indictable  ofTenses  arising  from  practically  the 
same  circumstances  and  the  citations  invite  close  study.  The 
** concrete  rule"  finally  arrived  at  is:  "If  what  is  set  out  in  the 
second  indictment  had  been  proven  on  the  trial  of  the  first  in- 
dictment, and  they  (the  facts  proven)  sustain  the  indictment, 
then  the  two  indictments  are  for  the  same  offense.  If  what  is 
set  out  in  the  second  indictment,  when  proven  upon  the  trial  of 
the  first,  will  not  sustain  it,  then  they  are  distinct  offenses,  and 
the  conviction  or  acquittal  of  either  is  not  a  bar  to  the  other." 
Applying  that  rule  to  the  facts  of  this  case,  the  conviction  under 
the  first  indictment  is  no  bar  here. 

Accused  contended  that  as  he  was  not  the  maker  or  drawer 
of  the  check  he  was  not  guilty  under  Sec.  1213a,  but  the  court 
holds:  "By  the  terms  of  the  statute,  the  uttering  or  delivering 
of  a  cheek,  with  knowledge  that  the  drawer  of  it  has  not  funds  in 
the  bank  upon  which  it  is  drawn  sufficient  to  pay  the  check,  is 
prima  facie  evidence  of  the  intention  to  defraud." 

It  was  also  held  that  evidence  that  the  bank  on  which  the 
check  was  drawn  was  "authorized  by  law  of  the  United  States 
or  any  State  of  the  United  States  or  any  foreign  government," 
was  unnecessary,  as  might  be  under  Sec.  1189.  Such  allegation 
in  the  indictment  was  surplusage.  No  offer  of  payment  within 
twenty  days  of  actual  notice,  so  instruction  on  that  point  was 
properly  omitted.    Judgment  on  verdict  of  two  years  affirmed. 

Sec.  1358a  purposely  provides  a  penalty  for  the  fraudulent 
conversion  of  property  by  one  who  had  acquired  its  possession 
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lawfully  by  reason  of  some  confidence  or  trust  reposed  in  him  by 
the  owner.  Prior  to  the  enactment  of  this  statute  in  1902,  such 
conversion  was  but  a  breach  of  trust  and  was  not  punishable 
criminally.  The  facts  in  Commonwealth  v.  Weddle,  176  Ky.  780, 
197  S.  W.  446,  bring  it  within  the  inhibition  of  this  statute.  The 
amount  involved  is  suiBciently  alleged  in  the  indictment  and  the 
evidence  warranted  submission  to  the  jury. 

In  Denny  v.  Commonwealth,  175  Ky.  357,  194  S.  W.  330, 
disbarment  of  appellant  is  afSrmed.  Likewise  in  Chreste  v. 
Commonwealth,  178  Ky.  311,  198  S.  W.  929. 

In  Commonwealth  v.  Harris,  177  Ky.  607,  197  S.  W.  1271, 
the  law  is  certified.  A  statement,  Commonwealth  contended 
should  have  been  admitted  as  a  dying  declaration,  is  held  prop- 
erly excluded  because  declarant  merely  expressed  an  opinion  to 
the  effect  that  he  would  not  get  over  the  cutting  whereas  he 
should  have  expressed  a  recognition  of  impending  dissolution. 
This  of  course  need  not  be  in  direct  terms,  **I  believe  I  am  about 
to  die.^^  Statements  of  appellee  attempted  to  be  introduced  by 
Commonwealth  but  excluded  by  lower  court  on  ground  that  they 
violated  the  ** anti-sweating  act"  held  improperly  excluded  as 
they  were  voluntary  and  made  with  full  and  perfect  knowledge 
of  their  nature  and  consequences. 

A  conviction  for  fraudulently  certifying  a  claim  by  a  road 
engineer  under  Ky.  St.  1207,  was  reversed  in  Sanders,  etc.  v. 
Commonwealth,  176  Ky.  228,  195  S.  W.  796.  A  conviction  com- 
panion case  charging  false  pretenses  is  reversed  in  Band  v.  Com- 
monwealth, 176  Ky.  343,^  195  S.  W.  802.  Both  were  remanded. 
The  indictments  were  sufficient.  A  demurrer  to  the  indictment  in 
the  Sanders  case  was  vigorously  urged  but  overruled,  the  view, 
urged  being  too  narrow  in  insisting  that  no  direct  contractual 
relation  existed  between  county  and  holder  of  alleged  false  state- 
ment. The  crime  is  statutory  and  indictment  substantially  fol- 
lowing language  of  statute  is  sufficient.  The  court  holds  if  ac- 
cused in  such  a  case  shows  he  acted  in  good  faith  the  necessary 
element  of  fraudulent  intent  fails  of  proof.  Many  questions  of 
admissibility  of  evidence  are  involved.  The  instructions  to  the 
juries  in  many  particulars  were  erroneous.    These  two  cases  in- 
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volve  much  frenzied  financeering  between  the  Fiscal  Court  and 
contractors  with  road  and  bridge  building  and  the  subject  matter 
and  the  cases,  though  interesting,  are  too  complicated  for  further 
discussion  here. 

Those  of  us  who  heard  Appellate  Judge  Sampson  at  our  As- 
sociation last  year,  did  not,  with  surprise,  read  his  opinion, 
aflSrming  in  Thomas  v.  Commonwealth,  175  Ky.  38,  193  S.  W. 
653.  Appellant  had  been  convicted  of  false  swesixing  and  some 
eight  grounds  were  urged  for  reversal.  In  commenting  on  the 
proper  overruling  of  the  demurrer  to  the  indictment,  the  Over- 
street  and  other  cases  are  cited  and  the  law  as  to  the  sufficiency 
of  an  indictment  thus  stated : 

**When  an  indictment  sets  forth  the  title  of  the  prosecution, 
specifying  the  name  of  the  court  in  which  the  indictment  is  pend- 
ing, name  of  the  parties,  together  with  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  concise  language,  and  in 
such  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  with  such  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  on  conviction  according 
to  the  rights  of  the  case,  and  is  direct  and  certain,  with  respect  to 
the  party  charged,  the  offense  charged,  the  county  in  which  the 
offense  is  committed,  the  circumstances  of  the  offense  charged, 
if  they  be  necessary  to  constitute  a  complete  offense,  the  accused 
cannot  be  misled  or  deceived  by  it  or  fail  to  know  what  offense  is 
charged  against  him,  nor  will  the  court  be  in  doubt  when  it  comes 
to  pronounce  judgment,  even  though  the  indictment  may  be 
phrased  in  inapt  words,  or  the  sentences  may  be  ungrammatical 
and  awkward,  or  the  spelling  be  incorrect." 

InsufBciency  of  time  for  argument  is  the  most  i)otent  ground 
urged  for  reversal  and  it  is  here  held  that  **  where  the  evidence  is 
short,  simple  and  easily  understood,  where  there  is  no  serious 
contradiction  or  confusion  of  the  facts,  we  do  not  think  that  the 
court  abused  its  discretion  in  limiting  the  argument  on  the  trial 
to  ten  minutes."  Eleven  principles  are  given  in  the  head-notes 
as  being  decided  by  this  case.  In  conclusion  the  opinion  deplores 
false  swearing  as  ''the  most  common  as  well  as  one  of  the  most 
dangerous  crimes  in  the  entire  calendar." 

A  conviction  for  false  swearing  is  affirmed  in  Fugate  v.  Com- 
monwealth, 177  Ky.  794,  198  S.  W.  240.    The  defendant's  grounds 
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relied  upon  for  reversal  were  variance  and  lack  of  sufficient  evi- 
dence.   Each  is  insufficient  under  the  record,  the  court  holds. 

On  the  first  point  the  Overstreet  case  (147  Ky.  471),  the 
prosecutor's  ever  present  help  in  time  of  trouble,  is  cited  and 
quoted  approvingly  and  it  is  held  that  the  substance  only  and 
not  the  exact  words  of  the  indictment  need  be  proven. 

Commonwealth  v.  Ashby,  175  Ky.  155,  193  S.  W.  1029,  re- 
verses the  lower  court  in  sustaining  a  plea  of  former  conviction 
and  giving  a  peremptory  instruction  to  find  defendant  not  guilty. 

Defendant  was  indicted  for  gaming  *'on  the  day  of  July, 

1916,  and  before  the  finding  of  the  indictment, '^  and  had  there- 
fore, on  plea  of  guilty,  been  fined  for  gaming  '*on  ;  day  of 

July,  1915."  The  higher  court  holds  that  **  inasmuch  as  the  date 
was  specified  and  the  defendant  entered  a  plea  of  guilty  thereto, 
he  cannot  be  heard  to  say  that  he  intended  to  plead  guilty  to  an 
offense  committed  on  any  other  day  than  the  one  alleged  in  the 
indictment  to  which  he  entered  the  plea  of  guilty." 

The  '* day  of  July,  1915"  is  held  to  be  a  definite  and 

certain  date. 

Upon  the  trial  of  a  plea  of  foxm^  conviction  the  burden  is 
upon  the  accused  to  show  that  he  has  been  convicted  of  the  iden- 
tical offense  for  which  he  was  being  tried;  and,  the  burden  of 
avoiding  the  plea  by  showing  fraud  or  collusion  on  the  part  of 
the  accused,  his  friends,  or  confederates  in  obtaining  the  convic- 
tion is  upon  the  Commonwealth.  In  Commonwealth  v.  Crowder, 
177  Ky.  268,  197  S.  W.  643,  the  Commonwealth  admitted  that 
the  facts  in  the  two  prosecutions  were  the  same  and  grew  out  of 
the  same  assault  but  omitted  to  introduce  evidence  to  show  that 
the  first  conviction  had  been  obtained  collusively.  As  the  Com- 
monwealth failed  to  avoid  the  plea,  the  court  properly  sustained 
it  and  dismissed  the  prosecution.  Consequently  judgment  wa9 
affirmed. 

Under  Sec.  264  of  the  Criminal  Code,  providing  that  if  an 
offense  be  charged  in  an  indictment  to  have  been  committed  with 
particular  circumstances  as  to  time,  place,  person,  xnroperty, 
value,  motive  or  intention,  the  offense  without  the  circumstances, 
or  with  part  only,  is  included,  the    court,    on   a  trial  for  hoxvs 
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stealing,  where  there  is  evidence  that  the  taking  was  without 
felonious  intent,  may  authorize  a  conviction  under  Sec.  1256  of 
the  Kentucky  Statutes,  punishing  any  person  who  unlawfully  but 
not  with  felonious  intention,  carries  away  the  property  of  another. 

Conviction  reversed  on  account  of  erroneous  instruction  and 
a  correct  instruction  is  submitted  for  guidance  of  the  court  in 
the  retrial.  The  ** feloniously"  in  the  instruction  was  too  far 
removed  from  the  ** converted  to  his  own  use"  and  there  was  an 
absolute  omission  of  instruction  on  intention  permanently  to  de- 
prive. Ford  V.  Commonwealth,  175  Ky.  126,  193  S.  W.  1026. 

I  doubt  if  the  existing  rights  of  the  accused  were  prejudiced 
by  this  instruction  and  it  seems  to  me  that  the  case  should  have 
been  affirmed. 

A  prosecution  by  information  may  be  instituted  in  the  Cir- 
cuit Court  only  during  a  term  of  court.  An  information  filed  in 
clerk's  office  in  vacation  is  not  in  compliance  with  Ky.  St.  1141^ 
and  quashal  of  information  is  affirmed.  Inferior  courts,  how- 
ever, may  issue  summons  at  any  time  when  information  is  filed. 
Commonwealth  v.  Burge,  176  Ky.  309,  195  S.  W.  406. 

Commonwealth  v.  Ruh,  et  al.  (and  Cody,  et  al.),  173  Ky.  771, 
191  S.  W.  498.  Judgment  in  each  case  affirmed.  A  Court  of 
Chancery,  at  the  instance  of  the  Commonwealth,  will  not  enjoin 
the  use  of  a  building  for  the  mere  sale  of  intoxicating  liquors  on 
Sunday,  in  the  absence  of  statute  authorizing  the  action,  although 
the  sale  of  liquors  on  Sunday  is  prohibited  by  law. 

An  appeal  from  a  judgment  of  forfeiture  of  license  under  the 
Hutchcraft  law  is  dismissed,  it  being  a  moot  question  in  Bunning 
V.  Commonwealth,  177  Ky.  155,  197  S.  W.  542,  the  Court  saying : 

**As  well  said  by  counsel  for  the  Commonwealth,  if  the  action 
for  the  revocation  of  the  appellant's  license  had  been  instituted 
by  the  Commonwealth's  Attorney  August  21,  1916,  when  Cook 
made  the  affidavit  containing  the  information  authorizing  it,  the 
evidence  appearing  in  the  record  might  have  warranted  the  revo- 
cation of  the  license  under  which  appellant  was  then  doing  busi- 
ness, as  it  was  in  force  when  the  offense  was  committed  and  con- 
tinued in  force  until  October  1,  1916.  But  as  the  action  was  not 
brought  until  December  1,  1916,  two  months  after  the  expiration 
of  that  license,  nothing  whatever  was,  or  could  be,  accomplished 
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by  its  institution.     'The  stable  was  locked  after  the  horse  was 
stolen.' '' 

Combs  V.  Commonwealth,  173  Ky.  341,  191  S.  W.  87. 

The  penalty  of  a  recognizance  in  sum  of  $1,000  entered  into 
by  defendants  under  subsection  3,  2557b,  was  successfully  en- 
forced by  the  Commonwealth's  Attorney  in  a  penal  action.  Held, 
that  although  no  bond  was  signed  the  execution  thereof  was 
nevertheless  efficacious.  No  exception  was  taken  to  requiring 
execution  of  the  bond  and  objection  cannot  now  be  made  that  the 
records  did  not  at  the  time  show  a  second  conviction  of  sellinjf 
liquors.  Such  judgment  cannot  be  collaterally  attacked.  The 
amount  too  is  in  court's  discretion  and  not  subject  to  review 
collaterally.  Record  shows  defendant  incorrigible  and  court's 
discretion  not  abused. 

Acts  1916,  C.  53,  requiring  one  convicted  of  ''bootl^ffging" 
to  give  a  good  behavior  bond,  does  not  increase  the  punishment 
for  local  option  violations,  and  quarterly  courts  do  not  lose  juris- 
diction by  reason  of  this  amendment.  Judgment  of  Circuit  Court 
dismissing  indictment  for  same  ofFense  when  conviction  had  in 
quarterly  court  is  affirmed. 

Commonwealth  v.  Lay,  176  Ky.  357,  195  S.  W.  407. 

Elkhom  Mining  Corporation  v.  Commonwealth,  173  Ky.  417, 
191  S.  W.  256,  conviction  of  knowingly  permitting  intoTJiWiMng 
liquors  to  be  sold  on  premises,  reversed.  Indictment  not  aptly 
drawn  under  Sec.  2557,  but  demurrer  was  properly  overruled. 

No  evidence  of  defendant's  knowledge  and  peremptory  instruc- 
tion should  have  been  sustained. 

On  an  agreed  statement  of  facts  a  distiller  of  brandy  in 
Pulaski  County  who  was  the  holder  of  a  Federal '  license  to  sell 
spirituous  liquors  not  guilty.  The  Commonwealth  appeals  in 
Commonwealth  vs.  Hubble,  176  Ky.  681,  197  S.  W.  393,  and  the 
ease  is  reversed.  Hubble  being  a  distiller  could  have  legally  re- 
ceived the  same  kind  of  spirituous  liquor  he  was  legally  author* 
ized  to  distil,  to-wit:  brandy,  but  that  does  not  save  him  from 
the  penalty  of  the  statute,  2569b,  if  he  had  in  his  possession  whis- 
key. 
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Riley  v.  Commonwealth  (three  cases),  175  Ky.  33,  193  S.  W. 
657.  An  indictment  whose  accusatory  part  charges  defendant 
with  retailing  intoxicating  liquor  in  local  option  territory,  and 
whose  charging  part  alleges  retailing  liquor  within  two  miles  of 
Guthrie's  chapel  schoolhouse  in  violation  of  the  local  option  law 
then  and  there  in  force  and  effect  is  good  although  it  does  not 
refer  to  the  law  by  giving  its  title  and  day  on  which  it  became 
effective. 

The  statute  is  a  public  act  and  not  a  private  act.  Although 
not  extending  to  all  the  State  the  law  does  extend  to  all  persons 
doing  an  act  within  the  territorial  limits  described  therein. 

Three  convictions  are  affirmed. 

Although  defendant  had  no  recollection  of  selling  the  liquor, 
the  direct  statement  of  prosecuting  witness  that  he  did  is  suffl- 
eient  to  support  a  verdict  of  conviction  in  spite  of  fact  that  the 
venue  was  not  in  terms  proven.  Keefe  v.  Commonwealth,  175  Ky. 
51,  193  S.  W.  645. 

''In  cases  for  violation  of  the  liquor  laws,  the  jury  are  not 
bound  to  accept  as  true  the  testimony  of  the  accused  or  that  of 
the  witnesses  in  his  behalf.  They  have  the  right  to  consider  all 
the  'facts  and  circumstances  in  the  case  and  may  return  a  verdict 
of  guilty  if  it  is  justified  by  the  facts  and  circumstances  developed 
in  the  evidence,  although  it  may  not  be  supported  by  direct  evi- 
dence of  guilt.  For  example,  the  direct  evidence  of  Begley  and 
his  witnesses  tended  to  show  that  he  did  not  commit  any  offense 
under  the  statute,  but  in  conflict  with  this  there  are  the  compe- 
tent and  relevant  facts  shown  in  the  evidence  that  he  was  en- 
gaged in  the  unlawful  manufacture  of  whiskey,  and  that  Mrs. 
Creech  got  from  him  about  one  gallon  of  whiskey,  and  the  es- 
tablishment of  these  two  facts  was  amply  sufficient  to  sustain  the 
finding  of  the  jury.    Lemon  v.  Commonwealth,  171  Ky.  822." 

A  moonshiner  pretended  that  he  gave  about  a  gallon  of  whis- 
key to  a  sick  friend  and  the  court  holds  that  this  may  be  treated 
as  a  device  to  evade  the  law.  Consequently  conviction  is  affirmed 
in  Begley  v.  Commonwealth,  176  Ky.  796,  197  S.  W.  448. 

O'Connor  was  charged  with  selling  liquor  in  local  option  ter- 
ritory. His  plea  was  former  conviction.  He  had  theretofore  been 
found  guilty  of  having  other  liquor  in  possession  for  sale  and  evi- 
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dence  of  sale  of  the  quart  in  instant  case  was  admitted  with 
proper  instruction  to  show  intent.  0 'Conner  v.  Commonwealth, 
176  Ky.  673,  197  S.  W.  405,  is  the  second  appeal,  the  original 
trial  being  in  the  quarterly  court  and  appealed  to  the  Circuit 
Court.  The  plea  was  declined  in  both  courts  and  the  ruling  is 
upheld  in  the  court  of  Appeals. 

The  act  of  1916  making  second  conviction  for  ** bootlegging" 
a  felony  applies  where  sales  were  made  in  geographical  sub- 
division wherein  the  sale  of  intoxicating  liquors  had  been  pro- 
hibited by  a  local  act  of  1884.  While  counsel  for  appellant  in 
Ingram  v.  Commonwealth,  176  Ky.  706,  197  S.  W.  411,  argued 
'*with  no  small  degree  of  force,  *'  that  the  Jaw  violated  by  ap- 
pellant was  not  the  local  option  law,  but  was  the  local  law,  never- 
theless it  goes  without  saying  that  the  Legislature  did  not  intend 
for  the  same  second  offense  to  be  a  misdemeanor  in  one  division 
of  the  State  and  a  felony  in  another.  Appellant's  motion  for 
directed  verdict,  the  court  holds  properly  overruled. 

The  first  conviction  for  unlawfully  selling  liquor  in  local  op- 
tion territory  under  the  act  of  March  23,  1916,  making  the  second 
offense  a  felony,  is  affirmed  in  Armstrong  v.  Commonwealth,  177 
Ky.  690,  198  S.  W.  24.  The  appellant  insists  that  his  demurrer 
should  have  been  sustained  and  evidence  of  former  conviction 
excluded,  the  former  offense  having  been  committed  before  the 
passage  of  the  amendment,  although  the  trial  and  conviction  took 
place  afterward. 

The  law  is  attacked  as  being  ex  post  facto,  the  defendant  in- 
sisting that 

**The  increasing  penalty  for  the  second  offense,  declared  by 
the  amendment  of  March  23,  1916,  was  only  intended  to  apply 
when  both  the  iSrst  and  second  offenses  were  committed  after  the 
amendment  went  into  effect,  June  18,  1916." 

The  court  reaches  the  conclusion  that : 

*'The  increased  punishment  is  not  for  the  former  offense,  but 
the  previous  convictions  merely  aggravate  the  last  offense  and  add 
to  its  punishment." 
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Judge  Cooley's  work  on  Constitutional  Limitations  is  quoted 
in  support  of  this  holding  as  is  a  substantially  identical  case  from 
Oklahoma  and  others  cited  from  West  Virginia  and  Kansas. 

In  conclusion  the  court  details  the  object  of  the  act  whick 

**Is  to  protect  society  from  the  repeated  and  flagrant  viola- 
tions of  the  local  option  law  by  a  lawless  class  of  persons  who  in- 
fest every  community  of  the  State,  and  whose  occupation  of  'boot- 
legging' can  not  be  stopped  short  of  the  infliction  of  punishment 
by  way  of  confinement  in  the  penitentiary.'* 

An  indictment  under  Sec.  2557b  was  returned  instead  of 
under  2558a,  which  the  facts  warranted.  Consequently  the  con- 
viction of  a  licensed  distiller  of  apple  brandy  for  selling  to  one 
not  a  licensee  is  reversed.  Holesapple  v.  Commonwealth,  177 
Ky.  146,  197  S.  W.  541. 

Sixteen  fifty-dollar  judgments  aggregating  $800.00  for  vio- 
lating Sec.  1575  were  affirmed  in  Adams  Express  Company  v. 
Commonwealth,  175  Ky.  825,  195  S.  W.  109,  because  an  appeal 
does  not  lie  in  a  case  where  the  fine  does  not  exceed  $50.00.  The 
fact  that  the  several  fines  were  included  in  a  blanket  judgment 
is  immaterial,  the  judgments  are  nevertheless  several  and  non- 
appealable. 

Conviction  for  violating  2569b  for  delivering  intoxicating 
liquor  in  local  option  territory  affirmed  in  Adams  Express  Com- 
pany V.  Commonv^-ealth,  177  Ky.  159,  197  S.  W.  630. 

Evidence  that  deliveries  in  such  quantities  and  with  such 
frequency  as  to  put  an  ordinarily  prudent  person  on  notice  that 
the  liquors  were  not  intended  for  personal  use,  was  sufficient  to 
take  the  case  to  the  jury  and  to  support  its  verdict.  "What  in- 
formation the  agent,  who  delivered  the  liquor,  had,  before  its. 
delivery,  with  reference  to  its  disposition  by  the  consignee,  wa» 
also  admissible.  Argument  of  counsel  objected  to,  but  in  tljie 
main  was  proper  and  no  prejudice  resulted,  as  court  admonished 
jury  immediately  in  the  one  instance  where  there  was  no  proof 
upon  which  the  prosecutor's  statement  could  be  based. 

The  fact  that  defendant's  agent  was  present  in  Police  Court 
when  a  consignee  of  liquor  was  twice  found   guilty  of  selling 
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liquor  in  loeal  option  territory  is  admissible  to  show  knowledge 
of  common  carrier  that  consignee  was  not  selling  the  liquor  fcnr 
IMrsonal  use  only.  That  the  convictions  were  afterwards  re- 
versed in  the  Circuit  Court  makes  no  difference.  The  omission 
of  a  word  in  the  penal  action  clearly  indicated  by  the  context  is 
immaterial.  A  conviction  where  fine  of  $200  for  violation  of  sub- 
flection  2569b  was  assessed  is  affirmed  in  Southern  Express  Co. 
V.  Commonwealth,  177  Ky.  767,  198  S.  W.  207. 

Adams  Express  Co.  v.  Commonwealth,  174  Ky.  296,  192  S. 
W.  56. 

Conviction  reversed  on  account  of  erroneous  instructions. 
Charge  was  knowingly  delivering  liquor  falsely  maxlced  in  viola- 
tion of  2569b.  The  essential  things  for  Commonwealth  to  show 
are  that  the  statement  was  false  and  that  its  falsity  was  known 
to  the  agent  of  the  carrier  or  could  have  been  known  to  him  by 
the  exercise  of  ordinary  prudence.  Corrected  instructions  are  sub- 
mitted. 

Altiiough  the  -  indictment  charged  that  the  local  option  law 
was  in  force  in  Perry  County  at  time  and  Perry  County  is  dry 
by  special  act  of  Legislature  in  1883,  the  indictment  is  neverthe- 
less good  as  the  court  takes  judicial  notice  of  this  character  of 
legislation.    (Reed  v.  Commonwealth,  171  Ky.  225,  188  S.  W.  365.) 

Adams  Express  Company  v.  Commonwealth,  177  Ky.  449, 
197  8.  W.  957,  conviction  reversed. 

An  indictment  for  the  offense  of  transporting  for  and  deliver- 
ing-to  a  minor  intoxicating  liquors,  as  created  by  the  latter  part 
of  Subsection  1  of  Sec.  2569b  of  the  Kentucky  Statutes  must 
allege  that  the  defendant  at  the  time  of  the  delivery  knew  that 
the  consignee  was  a  minor;  but  it  is  not  essential  that  the  Com* 
MeviWMttk  should  show  actual  knowledge  of  such  fact  on  the 
p«rt  of  'the  defendant  or  its  agent,  it  being  sufficient  if  the  facta 
and  circumstances  develoi>ed  by  the  testimony  are  such  as  to  put 
an  ordinarily  prudent  person  on  inquiry,  which,  if  pursued, 
would  develop  the  facts,  in  which  latter  case  the  jury  would  be 
authorized  to  find  that  the  delivery  was  knowingly  made. 

Here  company  required  Commonwealth  to  elect  whether  it 
was  proceeding  under  Sec.  1306  or  Sec.  2569b.    Had  the  charge 


Digitized  by 


Google 


Criminal  Law  In  Kentucky.  341 

been  merely  furnishing  and  not  delivering  as  a  common  car- 
rier it  might  not  have  been  necessary  under  1306  to  allege 
knowledge.  That  is  my  personal  opinion.  I  will  also  add  as  my 
opinion  that  insofar  as  Sec.  1  of  Sec.  2596b  forbids  the  delivery 
of  liquor  to  a  minor  it  applies  only  to  such  liquor  as  is  delivered 
to  a  minor  in  local  option  territory  for  purposes  of  sale.  My 
view  is  that  Sec.  1  of  Sec.  2569b  and  Sec.  1306  are  not  in  every 
case  inconsistent  and  that  the  former  does  not  amend  the  latter 
and  that  the  former  insofar  as  it  attempts  to  prohibit  the  fur- 
nishing of  liquor  to  a  minor,  cixcept  for  the  purpose  of  sale,  is 
unconstitutional  on  account  of  no  reference  being  made  to  it  in 
the  title  of  the  act.  (See  Commonwealth  v.  Thompson,  159  Ky. 
8,  166  S.  W.  623.)  Had  the  Commonwealth  in  the  instant  case 
elected  to  prosecute  under  1306,  in  my  opinion,  it  would  have 
been  unnecessary  to  allege  or  show  knowledge  or  local  option  ter- 
ritory or  that  the  liquor  was  for  sale. 

Appellant  was  convicted  of  violating  Subsection  2  of  Sec- 
2569b  by  delivering  fourteen  gallons  of  whiskey  to  Harlan  Pat- 
rick. Conviction  is  reversed  in  Adams  Express  Company  v. 
Commonwealth,  178  Ky.  59,  198  S.  W.  556.  There  was  a  vari- 
ance between  the  indictment  and  the  evidence,  but  that  did  not 
affect  the  substantial  rights  of  the  appellant  and  no  steps  were 
taken  to  set  aside  swearing  of  jury  or  otherwise,  so  appellant  can- 
not now  complain.  The  jury,  however,  having  found  defendant 
guilty  on  the  circumstance  alone  of  delivering  fourteen  gallons 
of  whiskey  without  any  other  incriminating  facts  or  circum- 
stances, the  verdict  cannot  be  sustained,  so  the  upper  court  holds, 
in  the  absence  of  some  evidence,  circumstantial  or  direct,  tend- 
ing to  show  the  guilt  of  defendant,  as  the  statute  does  not  limit 
the  amount  of  liquor  that  the  carrier  may  deliver  for  the  per- 
sonal use  of  consignee. 

In  my  resume  of  decisions  last  year  I  suggested  that  one  look- 
ing for  points  to  resist  the  defense  of  insanity  should  master 
Davidson  v.  Commonwealth,  171  Ky.  488,  188  S.  W.  631.  A  sec- 
ond chapter  on  insanity  worthy  of  close  reading  is  recorded  in 
an  appeal  by  the  same  defendant  reported  in  174  Ky.  789,  192 
S.  W.  846.    After   petition    for   rehearing   was    denied   by    Ap- 
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pellate  Court -which  affirmed  conviction,  and  after  mandate  had 
been  filed,  appellant  filed  application  for  lunacy  inquest.  This 
the  court  denied  and  the  Appellate  Court  dismisses  the  appeal, 
because  there  is  no  statutory  right  for  it,  and  it  was  no  abuse 
of  the  lower  court's  discretion  to  refuse  the  inquest  on  the  bare 
motion  unaccompanied  by  affidavits,  although  the  higher  court 
holds  that  from  a  strictly  humane  standpoint  a  trial  court  might, 
in  its  discretion,  entertain  such  a  motion  if  properly  supported. 
**It  is  obvious,''  says  Judge  Settle  in  the  opinion,  **that  to  per- 
mit convicts  to  arrest  the  execution  of  sentence  imposed  on  them 
by  demanding,  as  a  matter  of  legal  right,  an  inquiry  into  their 
mental  condition,  would  be  tantamount  to  granting  them  the 
privilege  of  thwarting  the  administration  of  criminal  justice  for  an 
indefinite  time.'* 

The  wife  of  B.  E.  Choate  advised  her  husband  that  she  had, 
at  the  solicitation  of  Henry  Campbell,  engaged  in  unlawful  sexual 
intercourse  with  Campbell.  At  his  trial  for  mayhem,  Choate  after- 
wards testified  that  he  remembered  having  read  in  the  Bible  that 
no  murderer  should  enter  the  Kingdom  of  Heaven  so  he  did  not 
yield  to  his  first  impulse  to  kill  Campbell,  but  decided  to  emasculate 
him. 

Mrs.  Choate  had  made  a  written  statement,  reaffirming  former 
oral  statements  admitting  the  immorality,  and  the  next  day, 
threatening  Campbell  with  death,  Choate  compelled  Campbell 
to.  accompany  him  in  a  buggy,  and  after  driving  some  200  yards 
from  Campbell's  house  gave  Campbell  the  choice  between  death 
and  castration  and  Campbell  chose  the  latter.  Choate  then 
handcuffed  him,  forced  him  to  get  out  of  the  buggy  and  lie  down 
and  after  performing  the  operation  Choate  drove  away,  leaving 
Campbell  in  the  road.  Choate 's  defense  was  insanity.  The  jury's 
verdict  was  guilty  and  punishment  fixed  at  three  years  and  four 
months  in  the  penitentiary.  Conviction  is  affirmed  in  Choate  v. 
Commonwealth,  176  Ky.  427,  195  S.  W.  1080. 

<  That  the  jury  reached  its  verdict  by  lot  is  one  of  the  grounds 
advanced  for  reversal.  An  average  of  opinions  was  struck  and 
by  rising  vote  adopted,  jury  polled  in  open  court  and  each  an- 
swered it  was  his  verdict.    Same  question  up  in  Bennett  v.  Corn- 
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monwealth,  175  Ky.  540,  194  S.  W.  797.  Possibly  the  most  delicate 
question  involved  in  this  rather  indelicate  case  was  the  reversibility 
of  incompetent  evidence  allowed  over  defendant's  objection  con- 
cerning interviews  and  visits  of  defendant  with  a  woman  other 
than  his  wife,  which  evidence  had  a  tendency  to  show  that  i>os8ibly 
the  relations  between  Choate  and  her  were  too  intimate.  The 
upper  court  says  many  of  the  questions  were  irrelevant  and  incom- 
petent, but  holds  that  neither  this  nor  any  of  the  other  alleged 
errors  prejudiced  the  substantial  rights  of  the  accused.  This  is 
rather  a  lengthy  opinion  and  a  most  interesting  case.  The  accused 
did  not  catch  his  wife  in  the  act  with  prosecuting  witness.  Had 
he  done  so,  and  killed  Campbell,  the  so-called  ** unwritten  law" 
might  have,  through  appeal  to  the  jury,  brought  about  his  ac- 
quittal, but  when  the  accused  deliberately,  after  cooling  time  had 
transpired,  after  merely  hearing  of  his  wife's  illicit  relations,  con- 
stituted himself  the  prosecuting  witness,  judge,  jury  and  execu- 
tioner and  proceeded  to  put  his  man  under  duress  and  operate 
upon  him  in  the  particular  manner  described,  then  if  sane,  as  found 
by  the  jury,  he  should  not  be  entitled  to  a  new  trial  because  a  few 
unprejudicial  errors  may  have  been  committed. 


A  murder  conviction  was  reversed  in  Day  v.  Commonwealth, 
173  Ky.  269,  191  S.  W.  105.  Mrs.  Day  was  not  faithful  to  her 
husband.  He  died.  She  and  her  lover  were  jointly  indicted, 
accused  of  poisoning  the  deceased.  The  Commonwealth  attempted 
to  show  the  death  occurred  from  arsenical  poisoning  but  the 
analyst,  performing  the  autopsy  and  making  examination  of  vis- 
cera, found  no  arsenic  and  indications  pointed  to  death  from  spe- 
cies of  Bright 's  disease,  intestinal  nephritis. 

Much  evidence  of  damaging  statements  made  by  co-defendant 
not  in  presence  of  appellant  was  erroneously  admitted,  defend- 
ants not  being  charged  with  conspiracy.  The  verdict  is  held  to 
be  palpably  against  the  evidence  and  set  aside.  In  substance 
the  court  concludes  that  proof  of  incontinence  is  not  proof  of 
murder.    Judge  Sampson  dissents  from  the  opinion. 

**The  fact  that  the  jury,  while  considering  the  case,  was  i)er- 
mitted  to  witness  a  moving  picture  show,  where  the  subject  was 
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a  woman  being  tried  for  the  murder  of  her  husband,  need  not 
be  considered,'*  says  the  court,  "as  it  will  probably  not  occur 
upon  another  trial." 

In  Mack  Logan  and  Frank  Tribble  v.  Commonwealth,  174 
Ky.  80,  191  S.  W.  676,  conviction  of  two  alleged  conspirators 
in  a  murder  indictment  is  reversed.  Keach  who  was  slain  was 
the  town  marshal  of  Dawson.  He  was  charged  with  a  breach  of 
the  peace  alleged  to  have  been  committed  by  striking  one  Eogers 
with  a  pistol  while  Bogers  was  a  prisoner  in  his  charge. 

The  constable  with  the  warrant  of  arrest  in  seeking  to  exe- 
cute it  upon  Keach  was  accompanied  by  Eogers  and  appel- 
lants. When  demand  was  made  by  the  constable  for  Keach  to 
give  up  his  pistol,  Keach  stepped  back  and  pulled  his  pistol  from 
its  holster.  Bogers  fired  at  Keach  and  missed  him,  whereupon 
Keach  fired  at  Rogers  and  killed  him.  In  the  struggle  that  fol- 
lowed Logan  placed  his  pistol  to  his  head  and  killed  him.  Er- 
roneous instructions  are  the  cause  of  reversal  and  a  correct  form 
is  given  for  the  next  trial.  Exclamation  of  bystander  is  held  to 
be  no  part  of  res  gestae,  but  act  of  one  of  defendants  immedi- 
ately after  the  deceased  is  shot,  picking  up  latter 's  pistol  and  fir- 
ing at  another  is  admissible  as  part  of  res  gestae  to  him  and  not 
his  co-defendants.  The  defendants  are  guilty  if  they  conspired  to 
commit  the  murder,  whether  or  not  another  who  was  present  at 
the  time  and  was  killed  by  deceased  fired  the  first  shot.  Witness 
at  preliminary  hearing  may  be  impeached  by  one  of  Coroner's  jury, 
although  testimony  not  taken  by  stenographer.  Held  error  to 
permit  defendant  to  explain  just  what  he  said  where  he  denied 
making  exact  statement  as  introduced. 

Postell  V.  Commonwealth,  174  Ky.  272,  192  S.  W.  39.  Con- 
viction of  murder  reversed. 

Quite  a  review  is  made  of  cases  on  dying  decIarationB  and 
the  evidence  here  is  held  to  be  admissible  as  such.  ''After 
all,"  says  the  court,  "each  case  must  depend  upon  its  own  facts, 
and  if  it  is  shown  by  the  testimony,  from  circumstances,  or  from 
what  the  declarant  may  have  said,  that  the  ofiEered  statement  as 
a  dying  declaration  was  made  at  the   time   when   the  declarant 
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was  in  extremis,  and  believed  that   he   was    approaching   impend- 
ing dissolution,  it  is  admissible." 

It  was  error,  however,  for  the  court  to  state  to  the  jury,  upon 
the  admission  of  the  dying  declaration,  that  what  the  witness 
lias  stated  shall  be  taken  by  the  jury  and  weighed  by  it  as  though 
it  had  been  testified  to  by  the  deceased  in  person  before  the  jury, 
as  this  relieves  the  jury  of  passing  upon  the  credibility  of  th« 
witness  to  the  dying  declaration. 

''While  the  jury  was  considering  the  case  it  came  into  the 
court  room  and  asked  the  court  if  a  prisoner  under  a  life  sentence 
was  subject  at  any  time  to  a  parole  from  the  board  of  prison  com- 
missioners. The  court  gave  an  aflSrmative  answer  to  the  question, 
and  the  jury  retired  to  its  room,  and  afterward  returned  the  death 
verdict.  This,  if  it  occurred,  was  error,  because  the  jury's  verdict 
should  not  be  influenced  by  what  another  department  of  the  state 
government  might  or  might  not  do,  or  had  authority  to  do.  It  is 
to  be  guided  only  by  the  facts  pertaining  to  the  guilt  or  innocence 
of  the  accused,  and  the  law  applicable  thereto." 

A  second  appeal  of  Frashure  v.  Commonwealth,  176  Ky.  244, 
195  S.  W.  409  (heretofore  reversed  169  Ky.  620,  185  S.  W.  146) 
again  results  in  reversal  because  ''contrary  to  the  former  opinion 
of  this  court"  the  contents  of  a  private  writing  were  erroneously 
admitted. 

"The  evidence  does  not  contain  the  slightest  proof  that  the 
appellant  wrote  the  letter  or  authorized  its  writing;  neither  is 
there  anything  in  the  evidence,  which  could  authorize  a  jury  to 
find  that  the  appellant  was  the  author  of  the  letter  or  authorized 
its  writing  by  another.  The  mere  fact  that  the  name  of  appellant 
was  subscribed  to  the  letter  was  not  proof  of  the  writing  of  it  by 
him  in  the  absence  of  any  evidence  which  could  connect  him  with 
its  authorship,  and  the  court  should  have  sustained  the  objection 
of  appellant  to  any  proof  of  the  contents  of  the  letter." 

The  appellant,  a  cripple,  was  charged  with  the  murder  of 
his  seventeen-year  old  niece  who  had  been  living  with  him  about 
ten  months  and  was  pregnant  at  the  time  of  her  death. 

The  case  is  a  most  extraordinary  one,  says  the  opinion,  and 
the  appellant  is  either  an  innocent  and  much  ill-used  man,  or 
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else  he  is  a  great  criminal  and  deserving  of  the  most  condign 
punishment.  It  would  seem  that  without  the  excluded  evidence 
a  conviction  will  be  impossible. 

On  December  13,  1917,  however,  Frashure  was  again  found 
guilty  and  given  a  life  sentence.  Newspaper  accounts  say  this 
was  the  sixth  trial  given  defendant,  the  murder  having  been 
committed  in  May,  1914.  Three  juries  disagreed  and  three  gave 
life  sentences. 

A  Deputy  Marshal  of  Prestonburg  who  made  an  arrest  and 
killed  a  third  party  coming  to  scene  of  the  arrest,  was  entitled 
to  an  instruction  to  the  effect  that  he  had  a  right  to  use  such, 
force  as  was  reasonably  necessary,  or  reasonably  appeared  to 
him  to  be  necessary,  to  overcome  the  forcible  rescue  of  the  pris- 
oner by  the  deceased.  An  instruction  covering  this  theory  is 
act  out  in  full  in  the  opinion  for  guiding  the  court  at  the  next 
trial.  A  manBlangliter  conviction  of  twenty  years  is  reversed. 
Smith  V.  Commonwealth,  176  Ky.  466,  195  S.  W.  813. 

Canter  v.  Commonwealth,  176  Ky.  360,  195  S.  W.  825,  affirms 
a  conviction  for  maiiBlatighter.  The  self-defense  instruction 
did  not  in  one  phrase  sufficiently  emphasize  that  the  ''apparently 
necessary"  should  be  from  the  accused's  standpoint  rather  than 
that  of  the  jury.  While  more)  apt  terms  should  have  been  used 
to  define  appellant's  rights,  the  instruction  as  a  whole  and  the 
circumstances  of  the  case  make  it  impossible,  so  the  court  holds, 
for  the  appellant  to  have  been  prejudiced  thereby.  The  same  is 
true  as  to  a  second  criticism  for  omitting  the  instruction  covering  the 
attention  of  accused,  as  to  assault  one  with  a  pistol  precludes  the  idea 
that  the  intention  is  not  to  kiU  or  seriously  injure.  Alleged  miscon- 
duct of  juror  and  jailor  is  held  immaterial.  An  obiter  dictum 
condemns  the  permitting  of  a  juror  to  hold  a  conversation  over 
4Le  telephone  where  the  officer  cannot  hear  what  is  said  to  the 
inror. 

Breckinridge  v.  Commonwealth,  176  Ky.  686,  197  S.  W.  395, 
affirms  a  manslaughter  conviction  as  a  sequel  to  a  crap  game 
which  is  apparently  dignified  as  a  society  function,  the  negroes 
in  the  game  being  set  out  in  the  opinion  after  the  familiar 
** among  those  present  were."     A  defendant  cannot    rely    on  the 
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Commonwealth  having  had  a  witness  subpoenaed  or  recognized. 
The  Commonwealth  may  afterwards  release  the  witness.  Con- 
sequently such  reliance  by  defendant  is  not  a  sufficient  showing 
of  diligence  to  entitle  defendant  to  a  continuance.  Exception 
was  taken  to  underscoring  in  the  instructions.     The  Court  said: 

''While  it  is  better  practice  not  to  underscore  any  part  of 
the  instructions,  we  conclude  that  the  underscoring  of  the  words 
in  question  was  not  sufficiently  prejudicial  to  the  substantial  rights 
of  the  defendant  to  authorize  a  reversal." 

The  language  of  the  instructions  is  approved. 

One  of  the  most  important  murder  cases  before  the  Court  of 
Appeals  was  McDonald  v.  Commonwealth,  177  Ky.  224,  197  S.  W. 
665. 

The  indictment  was  sufficient  although  it  did  not  in  terms 
allege  that  the  defendant  **did  kill  and  murder"  the  deceased. 
The  court's  discretion  in  refusing  a  change  of  venue  was  not 
abused.  The  motion  for  continuance  was  not  seasonably  made 
nor  substantially  grounded.  The  defense  being  an  alibi,  omis- 
sion to  allow  a  view  by  the  jury  was  negligible.  Malice  was  prop- 
erly defined  and  may  be  inferred  from  the  proof. 

Although  the  accused  had  been  found  guilty  on  circumstan- 
tial evidence  only,  nevertheless  it  was  of  such  a  convincing 
quality  that  the  jury's  verdict  was  not  disturbed.  This,  in  spite 
of  the  fact  that  there  was  some  insistence  on  the  part  of  defend- 
ant's counsel  that  one  of  the  attorneys  for  the  prosecution  had 
made  reference  to  the  fact  that  the  accused  had  not  testified. 
The  attorney  denied  and  filed  an  affidavit  accordingly.  The  trial 
court  did  not  undertake  to  decide  what  was  the  exact  language 
used  but  certified  that  on  defendant's  objection  to  the  statement 
the  Court  admonished  counsel  that  ''no  comment  upon  or  ref- 
erence to  defendant's  failure  to  testify  could  or  should  be  made." 
After  setting  out  in  detail  the  many  incriminating  facts  in  evi- 
dence, the  higher  court  says : 

"All  these  circumstances,  which  the  defendant  did  not  deny 
or  explain,  made  his  failure  to  testify  so  apparent  to  the  jury, 
that  this  fact  could  not  have  received   any   additional    emphasis 
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from  coonsel's  reference  thereto.  Indeed,  the  facts  developed  by 
the  prosecution  point  so  unerringly  to  the  guilt  of  the  defendant, 
that  we  have  no  doubt  that  the  same  verdict  would  have  been  re- 
turned by  the  jury  had  no  reference  of  any  kind  been  made  by 
counsel  to  the  fact  that  the  defendant  did  not  testify  in  his  own 
behalf." 

If  defendant's  counsel  is  correct  in  the  exact  language  used 
by  the  special  attorney  for  the  Commonwealth,  this  opinion  dis- 
regards the  spirit  of  Tines  v.  Commonwealth,  25  Ky.  L.  Rep. 
1233,  77  S.  W.  363.  There  the  Court  held  that  the  lower  court 
erred  in  giving  a  written  instruction  that  **they  shall  not  com- 
ment upon  the  failure  of  the  defendant  to  testify;  neither  shall 
they  draw  any  presumption  of  guilt  from  his  failure  to  testify. ''^ 
The  Tines  opinion  holds  that:  ** Appellant  was  entitled  to  abso- 
lute silence  on  his  failure  to  testify."  In  the  instant  case  the 
accused  did  not  get  that  ** absolute  silence"  that  the  Tines  case 
says  he  was  entitled  to  because  the  trial  judge  admits  here  that 
he  in  substance  stated  to  the  jury  orally  what  the  Tines  case 
forbids  in  writing.  Reference  to  these  things  is  made  not  for 
the  purpose  of  criticising  the  McDonald  opinion  but  for  the  pur- 
pose of  criticising  the  Tines  opinion  which  I  believe  should  be  over- 
ruled outright* 

Sub.  1  of  section  223  Criminal  Code  reads  as  follows: 

''That  in  all  criminal  and  penal  prosecutions  now  pending  or 
hereafter  instituted  in  any  of  the  courts  of  this  Commonwealth  the 
defendant  on  trial,  on  his  own  request,  shall  be  allowed  to  testify 
in  his  own  behalf,  but  his  failure  to  do  so  shall  not  be  commented 
upon  or  be  allowed  to  create  any  presumption  against  him  or 
hep." 

In  order  that  the  jury  may  know  that  the  defendant's  failure 
to  testify  shaU  not  be  commented  ux>on  or  allowed  to  create  any 
presumption  against  him  they  certainly  should  be  reminded  of 
the  fact  that  such  is  the  law  or  else  they  may  arrive  at  their 
verdict  unlawfully,  to-wit,  by  commenting  on  that  fact  and  argu- 
ing among  themselves  that  such  is  a  common  sense  presumption  of 
guilt.  The  Tines  opinion  says  the  defendant  is  entitled  to  "abso- 
lute silence"  on  his  failure  to  testify. 

Many  States  have  a  statute  almost  the  same  as  ours. 
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In  Illinois  "When  defendant  does  not  testify  it  is  reversible 
error  to  refuse  to  instruct  the  jury  that  no  presumption  of  guilt 
should  be  indulged  against  him  on  that  account,  as  is  provided  by 
Eev.  S.  c.  38,  para.  426."  Farrell  v.  People,  133  111.  244,  24  N.  E. 
423. 

In  Washington  the  statute  makes  it  *'the  duty  of  the  court 
to  instruct  the  jury  that  no  inference  of  defendant's  guilt  is  to 
be  drawn  from  the  fact  of  his  not  testifying,  and  it  is  error  to 
omit  the  instruction,  tho  his  counsel  does  not  ask  for  it.''  Lin- 
beck  V.  State,  1  Wash,  St.  336,  25  Pac.  452.  State  v.  Myers.  8 
Wash.  St.  177,  35  Pac.  580,  756! 

In  Texas  the  instruction  is  made  imperative  by  statute  but 
**It  is  in  the  court's  discretion  to  refer  to  defendant's  rights, 
and  it  will  not  be  presumed  that  he  was  injured  by  a  correct 
statement  of  the  law."  Fulcher  v.  State,  28  Tex.  App.  465,  135 
S.  W.  750. 

Other  courts  of  jurisdiction  whose  statutes  are  silent  as  to 
instruction  of  jury  on  the  point,  hold  the  instruction  proper. 

See  State  v.  Weems,  96  Iowa  426,  65  N.  W.  387. 

Stato  V.  Camagy.  106  Iowa  483,  76  N.  W.  805. 

State  V.  Skinner,  34  Kan.  256,  8  Pac.  420. 

State  V.  DeWitt,  186  Mo.  61,  84  S.  W.  956. 

Lillie  V.  State,  72  Neb.  228,  100  N.  W.  316. 

Sullivan  v.  State,  9  Ohio  Cir.  Ct.  R.  652. 

State  V.  0 'Grady,  65  Vt.  66,  25  Atl.  905. 

Our  statute  forbidding  such  comment  or  presumption  is  not 
founded  on  common  sense  and  should  be  repealed.  When  it  is 
the  law,  to  say  that  it  is  reversible  error  to  tell  the  jury  that  it 
is  the  law  is  certainly  ridiculous.  As  I  see  it  the  only  error  in 
the  McDonald  case  was  failure  of  the  court  outright  to  overrule 
the  Tines  case. 

Henry  A.  Forster  in  Nov.  1917  Docket,  says : 

"In  Great  Britain  and  Australia  the  trial  judge  in  any  crim- 
inal case  where  the  defendant  elects  to  stand  mute  (or  fails  to 
testify  in  his  own  behalf)  may  and  generally  does  charge  the  jury 
that  they  may  consider  the  defendant's  failure  to  testify  in  his 
own  behalf.  New  Jersey  is  the  only  American  State  where  the 
trial  judge  may  do  this." 
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A  defendant's  failure  to  testify  in  his  own  behalf  is  not  a 
ground  for  a  new  trial.  This  novel  contention  is  considered  in 
an  affirmance  of  a  murder  conviction.  Ferrell  v.  Commonwealth 
176  Ky.  330,  195  S.  W.  495.  The  fact  that  defendant  wished  to 
testify  and  his  counsel  advised  against  it  makes  no  difference. 
Nor  is  the  rule  different  because  defendant's  counsel  were  ap- 
pointed by  the  court  and  not  of  his  own  selection  and  employ- 
ment. Sec.  271  does  not  embrace  such  a  contention  in  "or  from 
any  other  cause." 

Miller  v.  Commonwealth,  175  Ky.  241,  194  S..  W.  320  affirms 
a  conviction  of  murder.  Although  incompetent  evidence  was  intro- 
duced and  the  instructions  were  **  inaccurate  in  at  least  two 
respects"  (according  to  the  opinion)  nevertheless  the  substan- 
tial rights  of  the  defendant  were  not  prejudiced.  The  making 
by  a  juror  of  a  brief  memorandum  of  some  of  salient  points  of 
the  testimony  is  not,  in  itself,  such  misconduct  as  would  author- 
ize a  reversal. 

In  Flemming  v.  Commonwealth,  175  Ky.  655,  194  S.  W.  788, 
a  conviction  of  murder  is  affirmed.  Former  conviction  is  prop- 
erly alleged  in  indictment,  statement  by  decedent  properly  ad- 
mitted as  dying  declaration  and  the  instructions  were  not  in  any 
particular  prejudicial  to  accused  and  not  erroneous  in  form  al- 
though propriety  of  some  under  the  evidence  might  be  subject  to 
i.uestion. 

Little  V.  Commonwealth,  177  Ky.  24,  197  S.  W.  514,  to  the 
high  court 

''Seems  to  be  a  case  where  two  arch  enemies  to  the  peace  and 
happiness  of  humanity  (whiskey  and  a  pistol)  met,  and,  co-operat- 
ing, produced  what  is  too  often  the  case,  a  homicide.  While  we 
might  sympathize  with  the  unfortunate  defendant  because  of  the 
condition  into  which  his  conduct  has  brought  himself,  we  do  not 
think  that  the  reasons  assigned  and  urged  for  a  reversal  of  the 
judgment  are  sufficient  for  that  purpose." 

A  life  sentence  given  by  jury  to  appellant,  a  white  man,  for 
killing  a  negro  is  affirmed,  the  verdict  not  being  flagrantly  against 
the  evidence,  there  being  evidence  to  support  it- 
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A  life  sentence  of  Pearl  Johnson  for  murder  is  affirmed  in 
Johnson  v.  Commonwealth,  176  Ky.  339,  195.  S.  W.  818.  Appel- 
lant's testimony  below  as  to  her  being  under  18  years  of  age 
at  time  of  alleged  crime  is  not  sufficicnjtly  direct,  whereas  the 
Commonwealth's  testimony  showed  conclusively  that  she  was  over 
18.    Hence  attempt  to  resort  to  Juvenile  Court  was  futile. 

The  affirmance  of  this  conviction  on  the  verdict  of  a  Kentucky 
jury  makes  an  editorial  in  the  Courier-Journal  of  Aug.  10,  1917, 
even  more  interesting,  especially  now  since  Mrs.  deSaulles  has 
been  acquitted: 

**  Women  in  America,  who  commit  murder  may  not  always, 
or  as  a  rule,  take  life  with  their  eyes  wide  open  to  the  improb- 
ability of  punishment  but  all  of  them  might,  if  imperturbed  by 
qualms  of  conscience  after  the  crime,  be  as  calm  and  as  contemp- 
tuous of  those  who  take  murder  seriously,  as  Mrs.  deSaulles  is 
represented  as  being. 

**The  jury  system,  admirable  in  many  respects,  and  better, 
taken  by  and  large,  than  any  other  means  of  trying  persons 
charged  with  crime,  is  almost  completely  a  failure  in  this  country 
as  an  instrument  for  the  punishment  of  women  guilty  of  murder. 

**  Women  who  commit  murder  in  America  are,  with  apologies 
to  a  novelist  for  a  paraphrase  of  his  title,  mere  casuals  of  the 
courts." 

While  a  defendant  was  being  tried  on  a  charge  of  carnally 
knowing  a  female  under  the  age  of  16  years,  and  after  evidence 
had  been  introduced  the  court  allowed  an  indictment  just  re- 
turned by  the  Grand  Jury  changing  the  charge  to  detaining  a 
woman  against  her  will  with  intent  to  have  carnal  knowledge 
of  her.  Consequently  Head  v.  Commonwealth,  174  Ky.  841, 
192  S.  W.  861,  reverses  trial  court  as  the  latter  charge  is  not  a 
lower  degree  of  the  former. 

**We  are  clearly  convinced  that  the  action  of  the  court  in 
permitting  the  new  indictment  to  be  returned  and  substituted 
for  the  old  one  and  in  proceeding  with  the  trial  with  the  same 
jury  and  considering  the  testimony  theretofore  heard,  was  clearly 
at  variance  with  the  rules  of  practice  in  criminal  procedure  pre- 
vailing in  this  and  other  jurisdictions,  and  to  such  an  extent  as 
that  we  arc  unable  to  give  our  sanction  to  it." 
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J.  W.  Prierson,  who  claimed  to  be  a  preacher,  was  found 
guilty  of  criminally  knowing  a  female  under  16  years  of  age,  and 
conviction  was  aflSrmed  in  Frierson  v.  Commonwealth,  175  Ky. 
684,  194  S.  W.  914.  This  indictment  in  the  accusative  part  charged 
rape  and  in  the  descriptive  part  charged  criminally  knowing  a  fe- 
male under  16  years  of  age  and  omitted  the  words,  '*  forcibly  and 
without  her  consent.''    A  demurrer  was  interposed  but  overruled^ 

After  discussing  the  common  law  rape  and  sections  1152  to 
1155  inclusive,  '*the  indictment,  in  the  instant  case,^'  the  court 
says,  ''charges  that  character  of  rape  which  at  the  common  law 
was  accomplished  by  the  nominal  consent  of  thie  female  and 
without  violence  or  actual  force  by  the  perpetrator,  and  which, 
from  the  facts,  the  law  conclusively  presumes  force  on  the  part 
of  the  ravisher  and  absence  of  consent  of  the  victim.  Hence,  it 
would  be  idle  in  such  an  indictment  to  charge  that  the  offense 
was  committed  forcibly  and  without  the  consent  of  the  infant, 
as  both  averments  would  be  only  surplusage.  The  indictment 
contains  a  statement  of  all  the  facts  necessary  to  constitute  the 
crime  and  the  demurrer  was  therefore  properly  overruled." 

The  defendant  also  claimed  failure  of  proof  of  venue.  *'True, 
no  one  directly  testifies  that  the  crime  was  committed  in  Fayette 
County,  but  all  of  the  evidence  is  to  the  effect  that  both  appellant 
and  his  victim,  upon  whom  it  is  alleged  that  he  committed  the 
crime,  resided  in  Fayette  County,  at  the  time  and  long  before 
and  after  the  crime  was  committed,  and  there  is  no  evidence 
which  shows  that  they  were  ever  together  at  any  place,  except  in 
that  county,  and  hence,  if  the  crime  was  committed  at  all,  it  must 
necessarily  have  been  in  Fayette  County.  The  evidence  is  suffi- 
cient to  permit  the  jury  to  infer  from  it  that  the  offence  was 
committed  in  Fayette  County  and  sufficient  to  support  the  alle- 
gation in  the  indictment,  which  fixes  the  venue  of  the  crime." 

This  is  probably  about  as  strong  as  any  case  on  proof  of  exact 
venue  not  being  essential. 

As  the  corpus  delicH  was  proven,  the  age  of  the  girl  and  her 
death  during  childbirth  were  established,  the  confession  of  de- 
fendant was  supported  by  the  **  other  proof"  required  by  Section 
240  of  Cr.  Code. 
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The  child  was  brought  into  the  court  room  and  exhibited  as 
evidence  of  paternity.  The  record  here  is  silent  as  to  actual 
profert  of  the  child,  although  it  shows  that  the  Commonwealth's 
motion  to  that  end  was  sustained  over  appellant's  objection. 

The  error  in  instructing  under  recent  law  instead  of  former 
indeterminate  act  is  negligible  as  the  jury  imposed  the  minimum 
of  ten  years.  To  undertake  a  definition  of  reasonable  doubt, 
the  court  holds  would  necessitate  the  writing  of  a  small  vol- 
ume. The  better  practice  is  to  follow  the  language  of  Sec.  238 
of  Cr.  Code,  which  was  done  by  the  lower  court. 

In  Commonwealth  v.  L.  &  N.  R.  R.  Co.,  175  Ky.  267,  194  S.  W. 
345,  the  sustaining  of  demurrer  to  penal  action  is  reversed. 
The  poUution  of  a  miminfir  stream  by  emptying  into  it  in  one 
county  a  deleterious  substance  which  also  caused  the  pollution 
of  its  waters  in  an  adjoining  county,  through  which  it  ran,  is  an 
offense  over  which  the  Circuit  Court  of  the  latter  county  has 
jurisdiction. 

Under  772a  Ky.  St.  a  railroad  company  must  operate  daily, 
except  Sundays,  one  passenger  train  each  way  over  a  line  of  road 
exceeding  five  miles  in  length,  unless  it  has  a  lawful  excuse  for 
not  so  doing,  and  it  is  competent  for  the  railroad  company  to 
show  that,  without  its  fault  or  negligence,  the  roadbed  was  in 
such  condition  as  that  passenger  trains  could  not  be  operated 
over  it  with  safety.  Consequently  L.  &  N.  R.  R.  Co.  v.  Common- 
wealth, 175  Ky.  372,  194  S.  W.  315,  reversed. 


In  Gaddis  v.  Commonwealth,  175  Ky.  183,  193  S.  W.  1052, 
a  seduction  conviction  is  reversed  because  the  instructions  failed 
to  define  the  crime  and  omitted  submitting  question  of  unchaste 
conduct  of  prosecuting  witness  after  defendant  had  introduced 
proof  showing  her  to  be  unchaste. 

The  keeping  open  of  a  place  of  business  on  Sunday  at  which 
soda  water,  soft  drinks,  coca  cola,  cigars  and  tobacco,  sandwiches, 
various  kinds  of  canned  goods,  cheese  and  crackers,  fruits  and 
candies  are  sold,  is  doing  biudnefa  on  Sunday  in  violation  of 
section  1321  of  the  Kentucky  Statutes,  providing  that  ''no  work 
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or  business  shall  be  done  on  the  Sabbath  day  except  the  ordinary 
household  offices  or  other  work  of  necessity." 

McAfee's  confectionery  **was  not  kept  open  on  Sunday  to 
furnish  food  for  the  hungry  public,  but  purely  as  a  matter  of 
business  for  profit  to  the  owner.  It  was  conducted  precisely  on 
Sunday  as  it  was  on  Monday  and  other  week  days,  and  so  on 
Sunday,  McAfee  followed  his  usual  trade  or  calling.'*  In  reply 
to  the  objection  that  many  and  radical  changes  in  the  social, 
economic  and  business  conditions  of  the  State  since  this  statute 
was  enacted  the  court  nevertheless  says: 

**It  must  be  given  the  same  construction  and  effect  today 
that  it  had  yesterday,  and  in  all  cases  such  a  necessity  must  exist 
to  excuse  the  doing  of  work  or  business  on  Sunday  in  more  primi- 
tive times." 

No  hard  and  fast  rule  is  set  down  but  the  ground  of  neces- 
sity must  be  determined  by  the  facts  and  circumstances  surround- 
ing the  particular  transaction. 

The  Annotator  in  L.  R.  A.  says: 

'*The  point  made  in  McAfee  v.  Commonwealth,  that  a  keeper 
of  a  confectioner^^  or  small  grocery  store  cannot  be  permitted  to 
carry  on  his  business  in  the  regular  and  ordinary  way  on  Sunday 
by  reason  of  the  fact  that  he  incidentally  sells  eatables,  such  as 
sandwiches,  is  a  rather  novel  one,  and  does  not  seem  to  have  been 
raised  in  any  other  cases." 

This  opinion  (McAfee  v.  Commonwealth,  173  Ky.  83,  190  S. 
W.  671,  L.  R.  A.  1917  C  377)  clearly,  fearlessly  and  correctly 
states  the  law,  but  how  did  the  Court  of  Appeals  get  jurisdiction 
of  a  conviction  under  a  statute  the  maximum  fine  of  which  is 
only  $50.00?  And  how  could  the  court  below  impose  a  fine  of 
$100.00? 

SUNDAY  VIOLATIONS. 

Shortly  after  the  McAfee  case  was  decided  prosecutions 
for  violation  of  the  Sunday  law  became  more  numerous.  Tire 
service  and  automobile  accessory  dealers  in  Louisville  were  fined 
in  Magistrates'  Courts.     Soon  thereafter  many  warrants  against 
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business  hguses  were  taken  out  in  Magistrate  Wheeler's  Court 
and  twenty-eight  cases  involving  druggists,  theater  and  motion 
picture  proprietors,  garages,  gasoline  supply  stations  and  their 
employees  were  dismissed  by  County  Attorney  Bullitt. 

In  stating  his  reasons  for  refusing  to  prosecute  the  cases, 
Mr.  Bullitt  in  part  said : 

**The  Sunday  law  wisely  prohibits  all  but  *  works  of  neces- 
sity.' What  are  the  facts  in  these  cases  t  Drug  stores  are  in  my 
opinion  'necessities.'  The  fact  that  they  sell  soap,  tooth  brushes 
and  soda  water  doesn  't  alter  the  case.  The  former  promotes  what 
is  next  to  godliness,  and  the  latter  helps  quench  the  thirst  of 
throaty  now  as  parched  as  that  of  Dives  when  he  looked  across  the 
gulf  at  Lazarus  in  Abraham's  bosom. 

**  Gasoline  substations  have  simply  taken  the  place  of  the  old- 
time  livery  stable  that  was  always  open  on  Sunday,  even  in  coun- 
ties which  were  barren  of  everything  but  blue  laws  and  lovers' 
lanes.  If  running  a  Ford  in  Louisville  on  Sunday  isn't  against  the 
law  neither  is  selling  gasoline  to  run  it. 

I 
*'PLBA  FOR  MOVIES. 

''Innocent  amusements  are  more  necessary  today  than  ever. 
With  50,000  soldiers  in  a  camp,  extending  from  the  outskirts  of 
*  Schnitzelburg '  all  the  way  to  Highland  Park,  and  with  Khaki 
spread  over  Louisville  every  Sunday,  it  is  imperative  that  harmless 
pastime  be  furnished  the  men  who  honor  that  uniform.  This  is 
in  lieu  of  the  divers  and  sundry  temptations  that  have  been  re- 
moved from  their  paths.  If  we  take  away  the  movies  what  is  left 
for  them  to  dot 

**Some  people  are  opposed  to  Sunday  newspapers,  though  they 
can't  help  reading  them;  others  oppose  Sunday  baseball,  though 
they  can't  help  reading  the  score  next  day;  still  others  would  stop 
the  United  States  Government  from  working  on  the  cantonment 
building  on  Sunday,  though  they  want  America  to  win  the  war. 
But  we  can't  please  everybody. 

**The  Court  of  Appeals  has  held  that  no  arbitrary  or  hard  and 
fast  rule  can  be. laid  down  as  to  what  constitutes  'necessary  work' 
on  the  Sabbath  day.  What  may  not  be  necessary  in  one  age  may 
become  necessary  in  another.  It  depends  upon  the  varying  social 
and  economic  conditions  of  the  world." 


This  seems  to  have  ended  prosecutions  for  Sunday  violations 
in  Louisville. 


Digitized  by 


Google 


J56  KENTUCKY  LAW  JOURNAL. 

CONDITIONS   GENERALLY. 

From  the  time  when  the  memory  of  man  runneth  not  to  the 
contrary  the  ** law's  delay"  has  been  the  subject  of  criticism  and 
the  butt  of  joke.  Many  concentrated  efforts  have  been  attempted 
by  conscientious  lawyers  to  bring  about  such  a  reformation  in 
the  modus  operandi  of  the  courts  that  justice  might,  in  all  cases, 
be  truly  expedited.  No  organization  has  been  more  zealous  along 
these  lines  recently  than  the  American  Judicature  Society. 

John  H.  Wigmore,  Dean  of  Northwestern  University  School 
of  Law,  in  an  article  in  the  journal  of  the  Society,  deplores  the 
lack  of  **eflSciency"  among  the  bar  in  seeking  judicial  justice.  He 
says: 

**  There  are  lawyers  on  both  sides,  a  trial  judge,  twelve  trial 
jurors,  witnesses,  an  Appellate  Court,  an  Attomey-Gteneral  and 
State's  Attorney,  a  Supreme  Court  and  Legislators.  Comes  a 
botched  result;  a  piece  of  justice  is  turned  out  that  is  palpably 
damaged  goods;  nobody  can  use  it;  time,  labor  and  materials  were 
wasted.  In  an  eflScient  commercial  house  this  cannot  happen  often. 
Sooner  or  later  in  the  system  there  is  a  superintendent,  who  finds 
out  what  is  the  source  of  such  defective  results,  and  takes  meas- 
ures (after  various  experiments  and  inquiries,  of  course)  to  pre- 
vent such  intolerable  occurrences,  which  mar  the  repute  and  under- 
mine the  patronage  of  the  house. 

**But  in  our  justice  system,  what  happens!  Lawyers,  trial 
judge,  jury.  Appellate  Court,  Attorney-General,  Supreme  Court, 
fjegislators — has  any  one  of  them  the  power  and  the  duty  to  in- 
quire into  the  botch  and  see  that  something  is  done  to  guard 
against  repetition T  No,  not  one  of  them.  Each  one  has  done  his 
conscientious,  industrious  part  somewhere  along  the  line;  but  he 
had  to  stop  when  his  own  little  part  was  done.  Each  lawyer 
pleaded,  each  witness  testified,  the  jury  voted,  the  trial  judge 
ruled,  the  Appellate  Court  reversed,  the  Supreme  Court  reversed 
the  Appellate  Court,  and  possiblj^  somewhile  back,  the  Legislature 
had  passed  a  statute.  But  when,  in  spite  of  the  contributions  of 
each  one,  the  net  result  of  the  whole  case  is  a  botch,  a  palpable, 
unmistakable,  useless,  wasteful  botch,  and  you  or  I  take  it  up  in 
the  printed  records  and  see  this,  and  everybody  can  see  it,  and 
everybody  realizes  {pariurlunt  monfes,  rmscitur  ridiculus  mus) 
that  the  product  turned  out  by  judicial  justice  is  what  the  lum- 
berman would  call  ** culls,"  what  happens!    Nothing.    Who  comes 
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down  from  the  superintendent's  ofifice  and  finds  out  what  was  the 
matter!    Nobody.    There  is  no  superintendent. 

As  an  illustration  he  takes  a  case  from  the  latest  Illinois  re- 
ports, Pressley  v.  Bloomington  &  Normal  Railway  &  Light  Co., 
271  lU.  322,  111  N.  E.  511  (Feb.  16,  1916).  ''This  bit  of  jus- 
tice's  culls  goes  back  over  eight  years,  and  the  end  is  not  yet, 
either.  The  man  was  killed  on  October  6,  1907.  There  have 
been  four  trials  in  the  Circuit  Court,  and  the  judgment  has  once 
more  been  reversed  and  the  cause  remanded  for  still  another  trial." 
A  history  of  the  case  is  then  given,  the  errors  in  the  various  trials 
emphasized,  etc.    Dean  Wigmore  than  animadverts: 

**  Whether  the  standard  of  eflSciency  be  the  industrial  one  of 
a  modern  department  store,  or  the  ideal  one  of  Plato's  Republic, 
such  a  result  measures  in  to  the  culls  class  by  any  standard,  and 
should  cause  us  to  reflect  seriously  on  our  system." 

My  first  thought  on  reading  this  dissertation  was  that  the 
case  was  a  civil  one  and  that  such  a  result  could  not  happen  in 
a  criminal  case  unless  the  accused  was  found  guilty  each  time. 
Our  Frashure  case,  supra,  is  almost  a  match  for  it.  Although 
PVashure  was  tried  six  times,  three  ''hung  juries"  necessitated 
retrials  rather  than  errors.  Though,  with  all  deference  to  our 
present  and  former  member  from  the  Nineteenth  district,  there 
may  have  been  reversible  errors  in  the  trials  where  there  were 
disagreements.  Think  what  an  expense  the  State  has  been  put 
to!  Think  of  citizens  inconvenienced  by  call  for  jury  service,  of 
the  time,  patience  and  energy  of  the  court,  lawyers  and  wit- 
nesses. And  the  real  question,  in  its  last  analysis  is,  have  the 
substantial  rights  of  the  defendant  been  prejudiced  by  the  ver- 
dict rendered!   (Cr.  Code  271). 

Along  these  lines  Judge  Christianson,  of  the  North  Dakota 
Supreme  Court,  in  State  v.  Webb,  162  N.  W.  358,  in  aflSrming  con- 
viction had  this  to  say : 

"A  criminal  trial  is  not  a  game  of  wits  between  opposing 
counsel,  to  be  played  according  to  certain  technical  rules,  with 
the  judge  acting  as  umpire.  It  is  a  solemn  judicial  proceeding,  to 
ascertain  the  guilt  or  innocence  of  a    person    accused    of  crime. 
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Rules  of  criminal  procedure  were  not  formulated  to  enable  crim- 
inals to  escape  punishment.  They  were  formulated  to  aid  the 
courts  in  properly  dispensing  justice  in  criminal  causes.  They 
are  intended  on  the  one  hand  to  safeguard  the  rights  of  the  ac- 
cused, to  the  end  that  no  innocent  person  may  be  convicted  of 
crime,  and  they  are  intended  on  the  other  hand  to  enable  the  State 
to  bring  those  guilty  of  crime  to  the  bar  of  justice.  A  person  ac- 
cused of  crime  is  entitled  to  a  fair  trial  in  accordance  with  the 
principles  enunciated  in  the  Constitution  and  the  laws  of  this 
State.  This  right  is  self-evident.  But  it  is  equally  self-evident 
that  civilized  society  as  now  constituted  cannot  long  exist  unless 
the  State  can  enforce  its  laws  against  wrongdoers.  The  rules  of 
criminal  procedure  should  be  construed  to  effect  the  purposes  for 
which  they  were  intended,  and  not  to  defeat  them.  The  test  is  not 
whether  certain  legal  formulas  have  been  literally  complied  with, 
but  whether  anything  has  been  done  or  left  undone  which  preju- 
dices the  substantial  rights  of  the  accused.  If  a  substantial  right 
has  been  prejudiced,  a  new  trial  should  be  had.  If  not,  it  is 
equally  the  duty  of  an  Appellate  Court  to  affirm  a  conviction.'* 

To  a  limited  extent,  at  any  rate,  we  can  do  right  here  in  our 
Association  what  Mr.  Wigmore's  Chief  Judicial  Superintendent 
might  do,  at  least  we  can  as  to  criminal  cases.  It  should  be  our 
delight  on  the  occasion  of  these  annual  meetings  more  thoroughly 
to  *'talk  shop"  and  submit  to  this  body  in  committee  of  the 
whole  the  various  steps  we  contemplate  in  serious  cases  in  order 
to  prevent  the  result  being  a  ** botch'*  or  the  mere  "culls  of 
justice." 

The  press,  ** yellow**  as  it  often  is,  and  playing  in  form,  will 
make  first-page  copy  out  of  the  story  of  any  murder  trial  and 
especially  where  happy  homes  have  been  ruined  will  detail  the 
testimony  ad  nauseam.  The  law  journals,  apparently,  treat 
all  criminal  trials  with  the  silent  contempt  that  some  of  them 
doubtless  deserve,  but  the  earnest  prosecutor  is  never  given  a 
resume  of  the  errors  or  mistakes  made  in  a  criminal  case  until 
he  gets  the  report  in  the  advance  sheets.  As  a  great  number  of 
trials  result  in  acquittals  and  comparatively  few  convictions  are 
appealed,  the  prosecutor  is  not  enabled  to  profit  by  the  mistakes 
of  his  fellow-oflScials  to  the  extent  that  he  might  be  if  greater 
professional  publicity  were  given  them. 
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Right  here  it  is  interesting  to  note  that  the  legal  aid  bureaus, 
public  defender  propaganda,  suspended  sentence  system,  meth- 
ods of  treating  and  prosecuting  users  of  drugs  and  narcotics, 
courses  of  criminalistics  in  colleges  and  universities,  seem  to 
have  preferred  attention  in  the  law  magazines.  Some  scientif- 
ically tutored  and  exceedingly  humanely  emotioned  students 
would  try  to  make  the  world  believe  that  those  who  commit 
crime  are  merely  sick  and  that  a  proper  potion  or  a  little  hos- 
pital treatment  will  effect  a  permanent  cure. 

Probationary  methods  for  the  youth  and  sympathetic  direc- 
tion for  the  juvenile  are  eminently  proper  but  surely  something 
more  drastic  is  reasonable  for  the  hardened  criminal.  What 
our  Kentucky  press  thinks  of  our  local  parole  system  is  voiced 
by  a  paragraph  taken  from  the  Plemingsburg  Times-Democrat: 

*'That  Rotten  Parole  System — ^Another  illustration  of  the 
glaring  unwisdom  of  the  parole  system  of  this  State  is  furnished 
from  Bracken  County.  Some  two  years  ago  one  Elisha  Hughes 
was  sent  to  the  penitentiary  from  Mason  County  for  shooting  at  a 
couple  of  boys  in  Maysville  and  wounding  one  slightly.  Recently 
he  was  paroled  and  returned  to  his  home  in  Bracken  County,  and 
on  Saturday  night  he  was  brought  to  Maysville  by  the  Sheriff  of 
Bracken  County  and  lodged  in  jail  for  safe-keeping,  on  a  charge 
of  killing  a  negro  man  by  cutting  him  in  the  head  with  a  grass- 
hook.  If  he  had  been  allowed  to  serve  out  his  term  this  tragedy 
would  not  have  occurred.  He  felt  that  if  he  could  get  out  of 
trouble  so  easy  once  he  could  do  it  again.  Let  it  once  be  known 
that  the  sentence  of  the  Court  means  something  and  men  will  be 
more  careful  not  to  get  into  trouble." 

With  just  criticism  being  heaped  upon  American  Criminal 
Courts  for  the  length  of  time  necessary  for  trial,  the  delay  in 
being  ready,  the  sensationalism  incident  thereto,  and  the  hero- 
izing  by  the  public  of  those  charged  with  crime,  it  is  high  time 
for  us  to  study  methods  for  fairly  speeding  criminal  justice,  prac- 
tically and  scientifically  rather  than  from  the  standpoints  of 
sociology  and  philanthropy. 
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ORIGIN  AND  GROWTH  OF  PARLIAMENTARY 
GOVERNMENT. 

By  Virgil  J.  PRiTcnETT.t 


The  growth  of  the  English  Constitution  is  the  resultant  of  three 
forces,  viz.:  the  natural  character,  the  external  history  and  the 
institutions  of  the  people.  It  is  necessary 'in  this  discussion  to  say 
just  a  few  words  about  the  forefathers  of  the  English  people,  who 
they  were,  and  what  they  brought  with  them.  The  English  people 
are  not  aboriginal.  They  are  a  people  of  German  descent  in  the 
main  constituents  of  blood,  character,  and  language,  and  especially 
in  the  possession  of  the  elements  of  primitive  German  civilization  and 
the  common  germs  of  German  institutions.  Historians  have  placed 
the  Anglo-Saxon  conquest  and  colonization  of  Britain  between  the 
middle  of  the  fifth  and  the  end  of  the  sixth  century.  It  has  been 
said  the  English  Constitutional  history  is  a  development  of  Ger- 
manic principles  in  comparative  purity.  The  Anglo-Saxon  institu- 
tions did  not  come  under  the  influence  of  the  imperial  system  and 
the  Mezenta  union  with  Italy,  on  account  of  its  geographical  isola- 
tion. The  English  were  converted  to  Christianity  597-681  (this  con- 
version marked  a  beginning  of  an  important  influence  upon 
the  natural  development).  The  church  not  only  introduced  a  higher 
civilization,  mitigated  the  original  savagery  of  the  heathen  conquer- 
ors, softened  their  pride  of  birth  and  race,  tmd  exalted  the  power 
of  the  intellect  above  that  of  brute  force,  but  also  supplied  a  new 
and  powerful  bond  of  union  to  a  divided  people. 

We  will  now  say  a  few  words  in  regard  to  the  territorial  di- 
vision of  the  nation.  One  of  the  smallest  was  the  township,  and 
each  township  had  its  tun-gemot,  or  assembly  of  freemen,  and  a  tun- 
geref a,  chief  executive  officer.  The  townships  were  grouped  together 
into  hundreds,  or  wapentakes.  An  aggregation  of  hundreds  made  up 
the  shire.  The  government  of  the  shire  was  administered  by  an  eal- 
dorman  and  scir-geref a  or  sheriff.    The  highest  popular  court  of  the 
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shire  was  the  folkmoot.  (This  court  survived  as  the  hundred  court 
when  the  kingdom  was  later  consolidated.)  A  small  aristocratic 
body  of  the  great  and  wise  men  of  the  land  formed  the  witan,  whose 
duty  was  to  advise  the  king.  This  witan  was  in  no  sense  a  popular 
assembly  of  the  whole  nation.  As  the  West  Saxon  power  overran 
all  England,  the  Witan  of  Wessex  finally  became  the  Great  Council 
of  the  Empire.  The  supreme  powers  were  vested  in  the  king  and  the 
witan.  The  powers  of  the  Witanagemot  were  very  extensive  and 
even  greater  than  those  of  the  modern  Parliament.  The  three  chief 
powers  were  the  following:  first,  it  had  the  power  of  deposing  a 
king  for  misgovemment ;  second,  it  had  the  power  of  electing  a  king ; 
third,  it  had  a  direct  share  in  every  act  of  government.  Altho  by  the 
time  of  William  the  Conqueror  feudalism  had  been  firmly  established 
in  Prance,  we  find  that  his  policy  was  more  national  than  feudal 
in  England.  He  continued  to  hold  three  times  a  year  at  the  accus- 
tomed times  and  places,  the  National  Assembly,  which  the  arch- 
bishops and  bishops,  abbots  and  earls,  theigns  and  knights  attended. 
For  a  while  it  retained  its  old  name  witan,  but  as  the  feudal  prin- 
ciple gradually  gained  predominance  in  every  department  of  the 
state  it  was  changed  almost  insensibly  into  the  Curia  Regis,  the 
court  of  the  king's  feudal  vassals.  It  has  been  said  that  from  the 
Curia  Regis  sprang  the  higher  courts  of  law,  the  privy  council  and 
the  cabinet.  By  the  counsel  and  consent  of  this  body  the  king  dis- 
charged both  legislative  and  judicial  functions.  In  this  way  his  power 
became  very  great.  Altho  his  rule  was  ofttimes  harsh,  yet  the  reign 
of  William  was  beneficial  to  the  nation,  which  required  welding  to- 
gether and  organizing  by  a  strong  central  government. 

The  reign  of  William  Rufus  assumes  Constitutional  importance 
because  of  the  systematic  elaboration  of  the  theory  of  the  incidents  of 
feudal  tenure,  and  rigid  application  of  them  in  practice,  as  a  fiscal 
expedient,  to  ecclesiastical  and  lay  tenants  alike ;  second,  the  continued 
struggle  between  the  royal  and  feudal  powers,  which  caused  the 
king  to  look  to  the  support  of  the  native  English. 

Under  the  reign  of  Henry  I  the  Curia  Regis  assumed  a  more 
definite  character;  its  members  were  the  oflScials  of  the  royal  house- 
hold and  friends  of  the  king,  and  their  number  was  reduced.  About 
this  time  the  Curia  Regis  undertook  financial  duties  and  in  this  re- 
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i^ect  may  be  said  to  be  the  parent  of  the  court  of  exchequer.  The 
members  were  now  called  ** justices'*;  if  the  king  happened  to  be  ab- 
sent when  the  court  convened  the  chief  justice  presided  over  the 
court.  The  earls  never  lost  their  right  to  attend  this  assembly.  All 
other  military  attendants  in  capite  were  probably  selected  by  the 
king.  Thiis  the  same  indefiniteness  and  uncertainty  which  had  char- 
acterized the  Witanagemots  prevailed  as  a  feature  of  the  feudal 
Great  Councils.  It  was  almost  impossible  for  all  the  tenants  in  chief 
to  attend  this  assembly,  and  with  the  exception  of  the  famous  Gemot 
of  Salisbury  in  1086,  and  also  a  similar  gathering  of  landowners 
by  Henry  I  in  1116  all  the  tenants  in  chief  never  attended  any  one 
popular  assembly.  But  we  must  keep  in  mind  the  fact  that  the  per- 
sonal right  always  existed;  it  was  the  infringement  of  just  this 
right  **when  Councils  were  summoned  for  the  purpose  of  granting 
extraordinary  aids,''  which  was  responsible  for  that  provision  in  the 
Magna  Charta  by  which  the  king  gave  a  solemn  promise  to  sum- 
mon all  tenants  in  capite,  the  archbishops,  bishops,  abbots,  earls,  and 
magores  barones;  on  all  such  occasions  they  were  summoned  indivi- 
dually and  the  rest  thru  the  sheriff.  This  difference  in  the  mode 
of  summoning  shows  an  existing  inequality  among  the  tenants  in  chief. 
The  right  of  inferior  tenants  in  chief  still  existed  but  it  was  im- 
practicable for  them  to  attend  the  National  Council  on  account  of  the 
increase  in  numbers.  Consequently  the  National  Assembly  was  noth- 
ing more  than  an  assembly  of  the  majores  barones,  and  tdtimately  de- 
veloped into  a  hereditary  House  of  Lords,  the  Upper  House  of  the 
National  Parliament.  This  hereditary  character  accrued  slowly  and 
undesignedly  as  a  result  of  the  hereditary  descent  of  the  baronial 
fiefs.  During  the  period  of  Henry  II  we  find  two  great  advances  in 
the  growth  of  the  Constitution.  First,  the  reorganization  and  full 
development  of  the  kingship  as  a  monarchy  at  once  feudal  and  na- 
tional. Second,  the  maintainance  of  the  legal  supremacy  of  the  State 
over  the  National  Church. 

We  will  now  take  up  the  first  of  the  three  great  political  docu- 
ments, which  forms  one  of  the  fundamental  compacts  between  the 
crown  and  the  nation,  and  also  stands  out  as  a  landmark  in  English 
constitutional  history,  the  Magna  Charta.  The  Magna  Charta  was 
the  outcome  of  a  movement  of  all  the  freemen  led  by  the  barons  to 
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resist  the  tyranny  and  ursurpation  of  John.  The  Great  Charter  was 
signed  by  King  John  June  15,  1215.  This  charter  was  in  substance 
a  treaty  or  compact  entered  into  between  the  royal  authority  on  the 
one  side  and  the  nation  marshaled  in  the  ranks  of  the  three  estates 
on  the  other  side.  There  was  nothing  in  it  to  recall  the  old  distinc- 
tions of  English  and  Norman  blood,  nor  was  there  anything  to  sug- 
gest the  differences  of  English  and  Norman  law.  This  Charter  was 
in  fact  the  final  consummation  of  the  work  of  union.  This  was  the 
act  of  the  whole  nation,  church,  barons,  and  commons,  acting  for  the 
first  time  as  one.  The  provisions  of  the  Great  Charter  can  be  divided 
into  two  broad  divisions:  first,  those  that  relate  to  the  rights  and 
privileges  of  the  three  estates;  second,  those  that  relate  to  the  rights 
and  privileges  of  the  nation  as  a  whole.  The  Church  was  guaran- 
teed free  elections,  her  rights  and  liberties  should  be  inviolable.  The 
barons  were  relieved  of  feudal  burdens.  That  all  the  cities  should 
have  all  their  ancient  liberties  and  free  customs.  The  term  Commons 
now  means  all  freemen  below  baronial  rank.  Among  the  clauses  which 
refer  to  the  rights  of  the  people  as  a  whole  regardless  of  class  are 
the  constitutional  provisions  relating  to  the  organization  of  the  Na- 
tional Council,  procedure  of  the  King's  Court,  and  the  general  ad- 
ministration of  justice.  No  scutage  or  aid  could  be  imposed  without 
the  consent  of  the  Common  Council  of  the  nation,  except  the  regular 
feudal  aids  and  this  Common  Council  could  only  be  taken  in  a  national 
assembly  summoned  in  the  manner  the  law  directs.  The  decision  of 
all  extraordinary  or  difficult  clauses  of  a  judicial  nature  was  to  be 
by  the  king  in  Council.  The  Chancellor  was  a  very  promi- 
nent member  of  the  Council.  He  decided  cases  of  a  distinct  class 
according  to  the  rules  of  common  law,  and  this  was  the  origin  of  his 
** common  law  jurisdiction."  The  equitable  jurisdiction  of  the 
Chancellor  was  where  he  interfered  without  regard  to  the  common 
law  rules.  The  thing  of  greatest  importance  in  the  judicial  clause  of 
the  Great  Charter  was  that  **no  freeman  shall  be  taken  or  imprisoned, 
or  disseized,  or  outlawed,  or  exiled,  or  anywise  destroyed,  etc.,  but  by 
the  lawful  judgment  of  his  peers  or  by  the  law  of  the  land."  Jury 
trials  were  not  guaranteed  in  this  charter,  but  came  into  existence 
about  a  century  later. 
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The  granting  of  this  Charter  marks  the  beginning  and  not  the 
end  of  a  conflict.  It  was  a  definite  program  upon  which  the  nation 
resolved  to  persevere  until  the  Crown  accepted  it  as  the  basis  of  gov- 
ernment. The  nation  had  to  resist  a  stubborn  struggle  against  the 
Crown.  This  struggle  ended  with  the  confirmation  of  the  Charters  at 
the  close  of  the  reign  of  Edward  I.  Magna  Charta  is  based  on  the 
Charter  of  Henry  I  and  the  law  of  Edward  the  Confessor.  Sir  Ed- 
ward Coke  says  the  Charter  for  the  most  part  is  "declaratory  of  the 
principal  grounds  of  the  fundamental  laws  of  England."  xt  was  in 
fact  founded  on  precedent.  Several  causes  combined  to  force  John 
to  accept  the  Charter ;  first,  Normandy  was  lost  in  1203 ;  second,  the 
greater  part  of  the  barons  now  consisted  of  the  new  Ministerial  fami- 
lies. The  Assembly  at  St.  Albans  in  1213  is  of  special  historical  im- 
portance as  the  first  instance  of  the  summons  of  representatives  to 
a  National  Council.  It  was  attended  by  bishops,  barons,  also  by 
representatives  reeve  and  four  men  from  each  township  on  the  Royal 
demesne.  It  was  here  that  the  first  outlines  of  the  reforms  were  pre- 
sented which  subsequently  were  elaborated  in  the  Articles  of  the 
Barons  and  promulgated  in  the  (Jreat  Charter.  As  early  as  Edward 
I  the  king  had  the  habit  of  summoning  other  persons  who  were  not 
barons  to  the  Parliament.  This  was  not  at  first  regarded  as  conferring 
a  lasting  personal  right.  At  one  time  there  were  no  less  than  ninety- 
eight  laymen  summoned  to  Parliament,  but  none  of  their  names  oc- 
curred afterwards.  But  by  the  time  the  custom  arose  of  creat- 
ing baronies  by  letters  patent  the  hereditary  nature  of  the  baron- 
age, irrespective  of  tenure,  may  be  regarded  as  established.  Lord 
Redesdale  gives  his  opinion  that  from  1382  a  writ  of  summons,  with  a 
sufficient  proof  of  having  sat  by  virtue  of  it  in  the  House  of  Lords, 
created  a  hereditary  peerage.  The  presence  of  the  bishops  in  the 
House  of  Lords  is  an  exception  and  is  a  witness  of  the  time  when 
such  right  had  no  existence.  Down  to  1639  the  spiritual  life  peers 
outnumbered  the  lords  temporal.  A  few  cases  of  the  creation  of  lay 
peerages  for  life  occurred  between  the  reigns  of  Richard  II  and  Henry 
VI,  but  from  the  latter  date  no  instance  has  been  recorded  of  such 
life  peerage  for  more  than  four  hundred  years. 

In  1856  Sir  James  Park  made  an  attempt,  which  proved  to  be  a 
failure,  to  improve  the  antiquated  appellate  jurisdiction  of  the  Up- 
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I>er  House  and  to  empower  the  Royal  prerogative  to  re-introduce  the 
peerage. 

The  tenant-in-chief  gradually  became  submerged  in  the  great 
mass  of  freeholders  and  his  right  to  attend  the  Commune  Concilium 
was  exchanged  for  the  privilege  of  electing  representatives,  who  in  his 
name  consented  to  the  imposition  of  taxes. 

The  first  historical  instance  of  the  extension  of  the  representa- 
tive plan  to  a  national  council  was  the  Council  held  at  St.  Albans 
on  August  4,  1213;  but  this  representative  machinery  had  long  ex- 
isted in  the  Folkmoot  of  the  Shire,  which  was  the  popular  assembly 
of  the  shire.  It  is  distinguished  from  the  Witanagemot  which  was 
the  council  of  the  aggregated  state ;  it  was  a  representative  body  to  a 
certain  extent.  Representatives  of  the  hundreds  and  townships  made 
up  the  body.  There  are  four  instances  of  the  summoning  of  represen- 
tatives of  the  shires  to  the  National  Council  prior  to  De  Montfort's 
celebrated  Parliament  of  1265,  which  Hallam  speaks  of  as  the  **  origin 
of  popular  representation,"  but  Taswell-Langmead  says  this  is  an  er- 
roneous idea.  These  instances  were  as  follows.  The  first  happened 
during  the  contest  between  John  and  the  barons,  when  both  sides 
found  it  necessary  to  seek  aid  from  the  tenants  of  the  counties.  As  a 
result,  four  knights  from  each  county  were  summoned  to  meet 
the  king  at  Oxford.  There  was  a  long  interval  after  this  meeting 
before  another  representative  assembly  is  recorded.  The  name  Par- 
liament had  during  all  this  time  been  applied  indiscriminately,  but 
at  a  general  assembly  in  London  in  1246  the  name  Parliament  was  for 
the  first  time  given  by  a  contemporary  chronicler,  Matthew  Paris. 
BVom  that  time  on  it  was  especially  applied  to  the  National  Council, 
though  not  exclusively.  The  second  instance  of  county  representa- 
tion in  Parliament  was  in  1254 ;  Henry  III  was  in  need  of  men  and 
money.  The  third  was  in  1261  when  the  king  openly  refused  to  abide 
by  the  Provisions  of  Oxford,  and  civil  war  broke  out.  In  order  to 
calm  the  raging  fury  the  king  had  summoned  three  knights  from 
each  county  to  meet  him  at  St.  Albans.  The  fourth  instance  was  in 
1264  when  Simon  de  Montf  ort  had  gained  a  decisive  victory  over  the 
king.  He  summoned  four  knights  from  each  county  to  attend  the 
king  in  Parliament  at  London.  Simon  de  Montf  ort  can  justly  be 
regarded  as  the  ** founder  of  the  House    of  Commons."    This  as- 
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sembly  of  knights  of  shires  could  never  have  formed  a  really  Popular 
Chamber,  to  speak  in  behalf  of  the  whole  Commonality  of  the  realm. 
It  is  to  Simon,  Earl  of  Leicester,  that  the  glory  is  due  of  having 
been  the  first  **to  admit  within  the  pale  of  our  political  constitution 
the  really  popular  and  progressive  burgher  class.'*  This  class  was 
the  newly  developed  Third  Estate  of  the  realm.  The  towns  had 
slowly  risen  from  semi-servitude  to  a  higher  position.  As  the  boroughs 
increased  in  wealth  the  burgher  purchased  the  firma  burgi  for  their 
lords.  They  commuted  their  individual  payments  for  a  fixed  sum, 
and  it  was  to  be  rendered  by  them  in  respect  of  the  whole  borough. 
In  this  way  the  burgesses  acquired  the  freeholds,  which  was  analagous 
to  that  in  free  socage  and  was  subject  only  to  the  suzerainty  of  the 
lord.  The  burgesses  extorted  many  charters  of  liberty  from  the  pe- 
cuniary necessities  of  the  king,  for  two  hundred  years  after  the 
Conquest.  All  this  time  representative  form  of  government  was  sub- 
stituted for  self-government.  In  the  case  of  boroughs,  just  as  in  coun- 
ties, representative  machinery  was  first  employed  for  judicial  and 
financial  purposes  before  admitted  to  the  domain  of  politics.  As  the 
borough  gradually  grew  into  incorporate  municipalities,  it  sent  re- 
presentatives to  the  assembly  of  the  shire.  In  1213  appeared  the 
first  symptom  of  representation  of  towns  in  the  National  Assembly, 
when  the  sheriff  of  every  county  was  directed  to  return  four  men 
and  the  reeve  from  every  township  in  the  king'  demesne,  to  estimate 
the  damages  lately  suffered  by  the  bishops.  The  innovations  made 
by  Simon  de  Montfort  in  calling  the  elected  representatives  of  the 
boroughs  in  the  central  assembly  completed  the  formation  of  the 
National  Parliament  on  substantially  the  same  basis  it  has  since  then 
retained.  Its  permanency  was  not  absolutely  established,  for  from  1265 
to  1296  it  was  in  a  transition  stage.  It  is  from  1295  that  we  can  as- 
sign the  regular  and  complete  establishment  of  a  perfect  representa- 
tion of  the  Three  Estates  in  Parliament.  Under  Edward  I  it  was 
only  occasionally  for  extraordinary  purposes  that  there  were  Parlia- 
ments containing  representatives  from  either  boroughs  or  counties. 
He  was  prone  to  exercise  his  depotic  power.  Consequently  there  was 
not  much  development  during  his  reign.  At  this  period  there  was 
no  legal  distinction  between  complete  Parliaments  and  Great  Coun- 
cils of  the  realm.    He  held  his  first  Parliament  in  1275. 
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The  year  1295  is  a  very  important  year  in  parliamentary  history. 
This  year  marks  the  close  of  the  transition  period  and  the  establish- 
ment of  a  perfect  representation  of  the  Three  Estates  of  the  Eealm 
in  a  really  national  Parliament.  Without  any  reservation  of  any  kind 
Edward  I  at  once  accepted  the  limitation  of  his  power.  It  was  at 
this  time  that  the  whole  inferior  clergy  were  now  for  the  first  time 
united  with  the  assembled  baronage  in  the  National  Parliament.  The 
reason  for  such  call  was  that  the  king  needed  money  to  carry  on  an 
expedition.  Under  the  praemunientes  clause  the  aid  was  discussed 
and  voted  on  by  the  three  bodies  separately;  they  did  not  form  a 
single  body.  Each  made  a  proportional  grant.  But  the  clergy  at- 
tended very  reluctantly,  for  they  wished  to  keep  themselves  a  privil- 
eged class — ^they  had  long  had  their  assembly  or  Convocation  which 
had  already  been  modelled  upon  the  representative  basis.  The  clergy 
ceased  to  attend  Parliament  in  the  fourteenth  century,  but  they  re- 
tained the  strictly  parliamentary  function  of  self -taxation  till  1664. 
The  essential  basis  of  the  English  constitutional  government  by 
King,  Lords,  and  Commons  may  be  definitely  fixed  in  the  reign  of 
Edward.  About  1297  there  was  much  disturbance  among  the  nobili- 
ty and  a  Grand  Remonstrance  was  sent  to  the  king  setting  forth  their 
grievances,  but  the  king  declined  to  return  any  specific  answer  with- 
out the  advice  of  his  Council,  part  of  which  had  sailed  to  Flanders. 
In  a  few  days  after  the  king  proceeded  to  Ghent,  and  left  his  son, 
Edward,  Prince  of  Wales,  as  Regent.  The  earls  forced  the  Confirma- 
tion Chartarum  thru  Parliament,  and  sent  it  over  to  King  Edward, 
and  he  confirmed  it  November  6,  1299.  This  charter  was  a  reissue 
of  the  Magna  Charta  and  the  Charter  of  the  Forest  plus  the  power 
to  deprive  the  king  of  his  arbitrary  right  of  taxation.  The  exact 
date  of  division  of  Parliament  into  Houses  is  not  known,  but  the 
first  place  in  which  the  parliament  records  distinctly  notice  a  separ- 
ate session  is  in  the  rolls  of  1332,  when  the  prelates,  the  lords  temporal 
and  the  knights  of  shires  are  described  as  deliberating  apart.  In  1341 
the  **grantz"  and  the  Commons  seem  to  have  definitely  assorted  them- 
selves into  two  chambers ;  and  in  1352  the  chapterhouse  is  regarded 
as  the  Chamber  of  the  Commons.  The  Commons  consisted  of  two 
elements,  the  knights  of  the  shires  and  the  burgesses.  For  many 
years  after  the  introduction  of  the  Commons  the  votes  were  taken  in 


Digitized  by 


Google 


368  KENTUCKY  LAW  JOURNAL. 

the  following  way :  under  one  were  the  earls,  barons  and  knights ;  an- 
other the  clergy  and  third  the  citizens  and  burgesses.  A  little  later 
on  by  a  happy  accident  the  knights  and  burgesses  united.  The  knights 
gave  permanence  and  stability  to  the  House  of  Commons  for  they 
represented  the  landed  property  of  the  country.  In  many  of  the 
Continental  States  the  nobles  formed  a  distinct  class  and  their 
nobility  was  a  privilege  inherent  in  their  blood,  but  in  England  with 
the  exception  of  the  days  of  the  **  Ancient  Eorlas''  the  title  of  nobility 
was  confined  to  one  only  of  the  family,  namely,  the  actual  possessor 
of  the  peerage.  This  civil  equality  has  been  very  important  and  exer- 
cised a  potent  and  beneficial  influence  in  the  early  Constitution.  It 
has  been  well  said  that  **the  knight  of  the  shire  was  the  connecting 
link  between  the  baron  and  the  shopkeeper.*' 

It  will  now  be  appropriate  to  trace  the  gradual  growth  of  the 
powers  of  the  Commons.  Under  Edward  II,  1307-1327,  there  was 
considerable  discord  between  the  king  and  the  baronage,  on  account 
of  the  king's  favorites  Gaveston  and  the  Spencers.  The  ultimate 
deposition  of  the  king  was  mainly  the  work  of  the  barons.  All  these 
proceedings  were  sanctioned  by  Parliament,  because  it  was  regarded 
as  necessary  to  legalize  them.  At  the  same  time  the  Commons  were 
acting  as  subservient  to  the  Lords,  they  were  in  reality  gradually  con- 
solidating their  own  power.  In  the  Articles  of  Reform  (1312)  drawn 
up  by  the  Lords  Ordainers,  it  was  stipulated  that  the  king  could  not 
leave  the  realm  without  the  consent  of  the  baronage  in  Parliament; 
that  in  the  appointment  of  high  officials,  Chancellor,  Chief  Justices, 
Treasurer,  they  should  be  selected  by  the  counsel  and  assent  of  the 
barons  in  Parliament.  In  1309  the  Commons  boldly  manifested  a 
knowledge  of  their  power  and  rights  by  granting  a  subsidy  upon 
the  condition  that  the  king  give  one  and  grant  redress  upon  certain 
grievances  which  were  set  forth.  By  an  Act  passed  in  1322  their 
right  to  concur  in  legislation  was  affirmed.  We  now  come  to  the  reign 
of  Edward  III,  1327-1377.  The  Commons  rallied  around  the  standard 
of  this  king  instead  of  opposing;  they  were  no  longer  mere  auxiliaries 
of  the  Lords,  but  became  the  champions  of  the  Constitutional  rights 
against  the  arbitrary  power  of  the  crown.  They  did  not  curb  the 
king's  power  to  any  great  extent,  but  on  the  other  hand  consolidated 
their  own  power.    The  frequency  and  regularity  with  which  Parlia- 
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ment  convened  during  the  reign  of  Edward  III  helped  to  establish 
the  power  of  the  Commons.  Parliament  was  to  meet  annually.  Dur- 
ing Edward's  fifty  years'  rule  there  are  recorded  forty-eight  ses- 
sions of  Parliament.  It  was  during  the  long  reign  of  this  king  that 
the  Commons  succeeded  in  firmly  establishing  as  essential  principles 
of  the  government  the  great  rights,  viz.:  that  all  taxation  without 
the  consent  of  Parliament  is  illegal;  second,  the  necessity  for  the  con- 
currence of  both  houses  in  legislation;  third,  the  right  of  the  Com- 
mons to  inquire  into  and  amend  the  abuses  of  the  administration. 
Growing  out  of  these  rights  were  two  others :  first,  the  right  to  examine 
public  accounts  and  appropriate  supplies,  and  second,  the  right  to 
impeach  the  king's  ministers  for  misconduct.  This  right  is  really 
a  corollary  of  the  third  great  right,  above  mentioned.  In  1376  the 
Commons  for  the  first  time  exercised  the  Constitutional  right  of  im- 
peachment. A  good  example  of  the  increase  in  power  and  influence 
is  shown  by  the  proceedings  which  took  place  in  the  **Good  Parlia- 
ment." It  was  during  the  session  of  this  body  that  the  Commons 
proceeded  to  impeach  two  peers,  Latimer  and  Nevill,  and  also  four 
Commoners,  Lyons,  EUys,  Peachey  and  Bury.  The  intervention  of 
the  Commons  was  not  confined  entirely  to  internal  administration. 
Under  Edward  III  they  were  constantly  consulted  and  giving  advice 
on  questions  of  war  and  peace.  It  is  obvious  that  they  were  seeking 
every  opportunity  in  which  they  could  extend  their  power.  A  few 
examples  will  show  that  their  advice  was  asked  and  taken  in  regard 
to  such  questions.  In  1331  the  king  consulted  Parliament  in  regard 
to  the  question  of  war  and  peace  with  Prance ;  peace  was  advised.  In 
1341  Edward  gained  victories  over  the  French  and  he  was  pressed  by 
Parliament  to  continue  the  war.  In  1343  Parliament  advised  the 
king  to  make  peace  with  France.  The  gains  of  Parliament  under 
the  three  Edwards  can  be  summed  up  in  a  few  words — a  more  dis- 
tinct limitation  of  the  functions  and  powers  both  of  Church  and 
State,  in  political  government  and  assembly  of  the  realm,  in  Parlia- 
ment and  Convocation,  in  legislation  and  the  administration  of  jus- 
tice. But  the  greatest  of  all  was  the  firm  establishment  of  the  rights 
of  Parliament  in  all  their  three  directions.  All  of  these  were  sub- 
stantial gains  and  served  to  put  Parliament  on  a  permanent  basis. 
It  has  been  said  that  the  reign  of  Richard  II,  1377-1399,  is  the  most 
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interesting  period  in  the  early  Constitutional  history  of  England. 
It  was  the  turning  point  in  the  long  struggle  between  Constitutional 
liberty  and  that  arbitrary  power  towards  which  the  loosely-defined 
prerogatives  of  our  early  kings  were  always  impelling  them.  In  the 
latter  part  of  his  reign  the  issue  came  to  be  nothing  less  than  an  Ab- 
solute Monarch  against  Parliamentary  government. 

Prom  1377-1389  the  Commons,  no  longer  content  with  a  defen- 
sive warfare  on  the  Crown,  assumed  an  aggressive  character,  and  in 
this  way  there  was  a  great  increase  in  power  of  the  Commons  when 
Parliament  convened.  There  were  returned  many  members  who  sat 
in  what  is  known  as  the  Good  Parliament.  They  elected  Sir  Peter 
de  la  Mare  as  speaker,  who  had  just  been  released  from  prison.  So 
they  at  once  proceeded  to  make  known  and  assert  their  power.  It  was 
at  their  request  that  the  Lords  appointed  a  permanent  Council  of 
Nine,  without  whose  unanimous  consent  no  business  of  importance  was 
to  be  transacted.  This  was  another  victory  added  to  their  already 
many  victories.  At  this  time  the  Commons  became  very  bold  in  their 
language  and  criticized  the  king  openly,  also  the  Lords  used  very  bold 
language.  It  seemed  that  the  Commons  and  Lords  vied  with  each 
other  in  boldness  and  plainness  of  speech.  This  unanimity  between 
the  two  Houses  was  a  great  support  to  the  Commons  in  their  struggle 
with  the  Crown.  This  was  the  cause  of  an  early  triumph  of  Con- 
stitutional principles  being  obtained.  It  has  been  said  that  this 
unanimity  is  one  of  the  few  remarkable  things  in  parliamentary  his- 
tory. During  the  six  hundred  years  they  have  existed  side  by  side 
there  were  rarely  any  serious  disputes,  and  these  were  generally  on 
matters  of  form  and  privilege  which  were  of  personal  interest  to  the 
members  themselves.  In  1386  there  was  another  substantial  growth 
of  Parliament.  Owing  to  the  maladministration  the  Commons  de- 
termined to  impeach  the  king's  Chancellor,  Michael  de  la  Pole.  This 
prosecution  was  a  confirmation  of  the  newly  acquired  right  of  im- 
peaching the  ministers  of  the  Crown.  The  king  at  first  refused  to 
harken  unto  their  cries,  but  finally  both  Houses  united,  and  advised 
the  king  that  they  would  refuse  to  transact  any  business  until  this 
obnoxious  chancellor  was  removed.  Thus  the  king  was  forced  once 
more  to  do  the  will  of  Parliament.  The  Commons  now  realizing  their 
power  next  asked  for  a  Commission  of  Reforms.  Naturally  the  king 
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resolutely  refused,  but  the  Commons  in  order  to  terrify  him  sent 
for  the  statute  by  which  Edward  II  had  been  deposed.  The  king 
was  forced  to  give  his  consent,  and  the  Commission  was  appointed, 
with  almost  unlimited  power  for  the  period  of  one  year.  The  king 
had  now  become  somewhat  reconciled,  and  for  a  few  years  there  was 
comparative  harmony  between  Richard  and  his  Parliament,  probably 
on  account  of  the  events  in  the  earlier  part  of  his  reign  which  had 
taught  him  discretion,  or  possibly  dissimulation.  About  this  time 
Richard  had  secured  an  alliance  with  the  royal  family  of  France, 
and  felt  secure  on  his  throne,  and  now  began  to  put  into  actual 
operation  some  of  his  ideas.  The  first  **open  defiance  of  Parliament 
and  declaration  of  arbitrary  power"  was  the  prosecution  of  Sir 
Thomas  Haxey,  a  priest,  for  introducing  in  the  Lower  House  a  bill 
complaining  of  maladministration  and  the  excessive  charges  of  the 
king's  household.  This  was  followed  up  immediately  by  the  execu- 
tion of  his  long  cherished  revenge  on  some  of  the  leaders  of  the  op- 
position. Some  of  the  victims  were  executed,  while  others  were 
exiled.  The  king  now  summoned  the  Parliament  of  Shrewsbury, 
which  met  January  28,  1398,  and  sat  only  to  the  end  of  the  month.  In 
this  Parliament  the  proceedings  of  the  Parliaments  of  1386  and  1387 
were  declared  annulled.  It  was  also  unnecessary  for  him  to  sum- 
mon a  Parliament  because  he  had  a  grant  of  revenue  for  life.  The 
Committee  of  Eighteen  issued  orders  of  the  king,  and  decreed  pen- 
alties against  all  who  should  disobey  them.  By  such  steps  Richard 
had  become  an  absolute  monarch,  which  appeared  to  be  his  one  am- 
bition. But  this  career  of  tyranny  and  extortion  alienated  all  classes 
of  the  nation,  and  speedily  led  to  his  deposition. 

The  growth  of  Parliament  under  the  three  Edwards  and  Richard 
made  marked  progress,  altho  at  times  it  seemed  to  get  set  backs,  but 
it  emerged  as  the  victor  with  well  founded  principles  and  now  ready 
and  eager  to  pursue  its  course  with  more  definite  ends  in  view. 

In  following  the  growth  of  parliamentary  government  we  note 
under  the  Lancastrian  kings  that  Parliament  was  occupied  in  the 
consolidation  and  regulation  of  the  results  which  it  had  secured  under 
the  former  kings  and  not  so  much  in  the  acquisition  of  any  new 
fundamental  rights.  It  was  necessary  that  these  rights  be  permanent- 
ly established  so  that  their  acts  would  become  precedents.    The  chief 
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characteristic  of  thig  period  was  the  settlement  of  the  internal  con- 
stitution of  Parliament  and  the  establishment  of  its  principal  forms  of 
procedure  and  most  essential  privileges.  It  was  during  the  latter 
part  of  the  fifteenth  century  that  the  House  of  Commons  became  much 
less  independent  than  it  had  been  under  Richard  II  or  Henry  IV. 
The  War  of  the  Roses  enhanced  the  power  of  the  nobles  at  the  ex- 
pense of  the  Commons,  but  such  did  not  long  continue,  for  the  an- 
cient nobility  was  almost  annihilated,  which  now  left  the  Lower 
House  to  face  unaided  the  augmented  power  of  the  Crown.  But  at 
the  same  time  the  increased  importance  of  the  Commons  may  be 
seen  in  the  fact  that  a  seat  in  the  House  of  Commons,  even  for  a 
representative  constituency,  became  an  object  of  ambition. 

In  the  year  1407  occurred  the  first  collision  between  the  two 
Houses,  and  is  also  the  earliest  authority  for  two  well-known  axioms 
of  parliamentary  laws,  namely :  first,  that  all  money  bills  shall  origi- 
nate in  the  House  of  Commons;  second,  that  the  King  should  not 
take  any  notice  of  mattera  debated  in  Parliament  until  a  decision 
had  been  rendered  by  both  Houses. 

In  1406  the  Commons  presented  the  famous  Petition  of  Thirty- 
one  Articles,  which  the  king  accepted  without  reserve.  These  articles 
were  characterized  by  Hallam  as  **a  noble  fabric  of  constitutional 
liberty,  and  hardly  perhaps  inferior  to  the  Petition  of  Right  under 
Charles  1.'*  Now  in  respect  to  right  to  be  consulted  upon  question 
of  war  and  peace,  which  the  Commons  had  established  under  Ed- 
ward III,  this  right  was  extended  under  the  Lancastrians  so  as  to 
include  all  questions  of  national  interest.  Some  of  the  rights  of  the 
Commons  lay  dormant  for  many  years,  especially  the  right  of  im- 
peachment of  ministers,  which  was  not  exercised  from  the  latter  part 
of  the  fourteenth  century  to  1449.  In  this  year  the  Commons  de- 
termined to  prosecute  the  Duke  of  Suffolk,  William  de  la  Pole.  But 
in  1399  the  judicial  power  which  had  at  one  time  lodged  in  the  whole 
Parliament  was,  at  the  suggestion  of  the  Commons,  to  reside  in  the 
Lords  only.  In  impeachments  the  Commons,  just  as  the  House  of  Rep- 
resentatives, are  only  accusers  and  advocates,  while  the  Lords,  as  our 
Senate,  alone  are  judges  of  the  crime.  It  seems  in  this  case  that  the 
Commons  were  very  desirous  of  a  voice  in  the  judgment,  and  proceed- 
ing by  what  appears  to  have  been  a  Bill  of  Attainder. 
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Taking  now  for  consideration  the  privileges  of  Parliament,  it 
was  under  the  Lancastrian  kings  that  the  privileges  of  Parliament 
first  began  to  attract  attention.  All  of  these  privileges  rest  either 
upon  the  ancient  law  and  custom  of  Parliament  solely,  or  upon  that 
law  and  custom  as  defined  by  statute.  Of  course  these  privileges  of  Par- 
liament then  were  of  much  less  significance  than  they  are  now.  The 
first  and  most  important  privilege  was  the  freedom  of  speech,  which  is 
an  essential  attribute  of  every  free  legislature,  and  may  be  regarded 
as  inherent  in  the  constitution  of  Parliament.  This  right  was  early 
exercised  by  the  Commons,  for  frequently  they  discussed  matters  con- 
cerning the  king's  prerogative.  A  second  important  privilege  was 
the  freedom  from  arrest  or  molestation.  This  privilege  is  probably 
coeval  with  the  first  existence  of  National  Councils  in  England. 
There  was  a  law  under  Ethelbert,  the  first  Christian  king  of  Kent 
in  the  sixth  century,  that  any  one  who  did  a  wrong  to  his  **leod" 
(people)  in  the  Witanagemot  should  compensate  a  certain  sum  to  the 
king.  So  under  Cnut  in  the  eleventh  century  there  was  a  law  that 
every  man  be  entitled  to  '*grith"  (immunity  from  molestation)  to 
and  from  the  gemot,  unless  the  party  was  a  ** notorious  thief."  A 
third  growing  power,  which  is  especially  marked  during  the  reign 
of  the  Lancastrians,  was  the  right  of  the  Commons  to  determine  con- 
tested elections.  Many  of  these  privileges  were  abused.  The  mem- 
bers extended  them  to  cover  their  own  property,  their  servants  and 
whatever  use  they  wished  to  make  of  them;  but  in  1770  an  act  was 
passed  whereby  the  privileges  were  reduced  to  their  ancient  dimen- 
sions. 

In  following  the  growth  of  the  Parliamentary  government,  we 
come  to  the  Tudor  dynasty  which  spanned  a  hundred  and  twenty 
years.  This  period  is  almost  synchronous  with  the  sixteenth  century, 
an  age  remarkable  for  its  material  prosperity  and  its  intellectual  and 
religious  activity.  The  age  of  discovery ;  new  lands  were  beiog  dis- 
covered and  great  opportunities  presented  themselves.  It  seems 
strange  that  such  an  age  should  be  characterized  by  political  retro- 
gression. Parliaments  and  free  constitutions  crumbled  beneath  the 
foot  of  the  victor,  and  history  records  only  what  might  have  been.  It 
was  at  this  time  that  the  free  constitutions  of  Castile  and  Arragon 
were  overthrown  by  Charles  V  and  Philip  II;  the  State8-(3eneral  of 
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Prance  finally  ceased  in  1614,  until  resuscitated  in  1789.  Owing  to 
the  fact  that  England  occupied  an  insular  position,  is  perhaps  the 
reason  Parliamentary  institutions  did  not  pass  away ;  but  we  must  not 
forget  that  it  passed  thru  a  season  of  trials.  Parliament  was  subser- 
vient to  the  will  of  Henry  VIII.  Just  a  few  words  will  show  the 
condition  of  Parliament  under  the  Tudors.  The  laws  of  Henry  VIII 
were  few  and  generally  of  no  public  interest.  In  the  twenty-four 
years  of  his  reign  only  seven  Parliaments  were  summoned.  There  is 
only  one  instance  under  Henry's  reign  that  the  Commons  refused 
to  pass  a  Bill  recommended  by  the  Crown.  But  in  the  latter  part  of 
this  period  there  are  signs  of  reviving  independence  of  the  Commons, 
for  under  Edward  and  Mary  they  very  often  rejected  bills.  These 
rules  met  the  situation  by  the  creation  of  rotten  boroughs  and  by 
influencing  the  elections.  Under  Elizabeth  the  Puritans  were  the 
predominant  party  in  the  Commons.  Altho  they  were  persecuted  un- 
der her,  yet  they  were  generally  submissive,  because  of  their  denuncia- 
tion of  the  perils  and  dangers  of  the  Reformed  Cnurch,  and  the 
natural  independence,  they  also  relied  on  the  patriotic  courage  and 
wisdom  of  the  Queen.  We  can  truly  say  that  Tudor  period  was 
characterized  by  depotism. 

In  the  Stuart  period  we  observe  that  Parliament  is  more  assertive 
of  its  rights.  The  Puritan  party  had  become  organized  and  powerful, 
while  under  Elizabeth  they  postponed  the  active  assertion  of  the 
rights  of  the  people  against  the  Crown,  but  they  looked  forward  to 
her  successor,  in  the  expectation  of  voluntary  concessions.  They  were 
determined  to  carry  out  other  reforms  along  certain  lines,  and  to  insist 
upon  the  ancient  privileges  of  Parliament,  altho  violent  changes  were 
not  generally  desired.  James  I  was  constantly  asserting  the  theory 
of  the  Divine  right,  in  the  most  offensive  form.  When  James'  first 
Parliament  convened  March  19,  1603,  it  was  felt  that  a  struggle  with 
the  Crown  was  at  hand,  and  such  proved  to  be  the  case.  We  can  not 
go  into  detail  of  all  the  facts.  This  was  a  stormy  period  for  Parlia- 
ment. In  1628  the  Commons  passed  the  Petition  of  Rights  which 
is  a  landmark  in  the  growth  of  Parliament.  The  Commons  were 
triumphant  over  the  Crown.  Charles  I  determined  to  govern  without 
a  Parliament,  and  from  1629-1640  he  entered  upon  a  career  of  despot- 
ism.   It  was  the  aggression  of  Charles  which  provoked  the  counter- 
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aggression  of  the  Parliament.  About  the  year  1648  the  death  struggle 
between  the  eonciliar  system,  headed  by  Stafford,  and  the  parliamen- 
tary system,  under  the  leadership  of  Pym,  began.  Pym  was  the  first 
to  put  in  practice  the  constitutional  principle  that  the  supreme  power 
of  the  state  is  vested  in  Parliament  and  not  with  the  Crown,  and  that 
the  sovereignty  as  between  the  two  houses  resides  in  the  popxdar 
branch  of  the  legislature.  Such  a  principle  pervaded  the  Parlia- 
ment which  met  in  November  1640  and  was  destined  to  be  known  as 
the  Long  Parliament.  The  three  main  heads  under  which  the  more 
important  acts  of  this  Parliament  may  be  grouped  are  the  following : 
first,  punishment  of  the  great  ministers  by  whom  the  eonciliar  sys- 
tem had  been  perverted;  second,  correction  of  some  of  the  recent 
abuses ;  third,  a  diminution  of  the  powers  of  the  council,  so  that  they 
would  not  be  dangerous.  The  work  of  the  Long  Parliament  was 
permanent  and  was  accepted  at  the  Restoration  as  a  part  of  tiie 
permanent  Constitution  of  the  kingdom.  The  Great  Rebellion  of 
the  English  nation,  in  which  a  king  was  beheaded  and  the  short  ex- 
istence of  the  Protectorate,  could  not  fail  to  produce  certain  lasting 
politidsil  and  constitutional  results.  We  can  only  name  these  results : 
first,  the  cause  of  absolute  monarchy  was  lost;  second,  the  predomi- 
nant influence  of  the  House  of  Commons  in  the  government  of  the 
nation  was  permanently  established,  and  has  since  that  time  continued 
to  grow  more  and  more  marked  and  decisive;  third,  the  complete 
and  definite  rejection  of  Romanism  in  England ;  fourth,  the  develop- 
ment of  an  intense  national  antipathy  to  a  standing  army. 

About  1641  we  can  see  very  distinctly  the  formation  of  two 
parliamentary  parties,  which  were  first  known  as  Roundheads  and 
Cavaliers,  then  later  as  Whigs  and  Tories.  The  first  confiict  be- 
tween the  newly  formed  parties  occurred  November  22,  1646,  when 
the  Grand  Remonstrance  was  adopted  by  a  majority  of  votes. 

When  Parliament  met  in  1689,  the  Declaration  of  Right  was  em- 
bodied and  confirmed,  with  some  slight  but  important  amendments, 
and  the  bill  was  henceforth  known  as  the  famous  Bill  of  Rights,  the 
third  great  charter  of  English  liberty  and  the  coping  stone  of  the 
constitutional  building.  In  substance  this  was  an  act  declaring  the 
rights  and  liberties  of  the  people,  and  settling  the  succession  of  the 
Crown.    The  Bill  of  Rights  was  not  a  perfect  piece  of  legislation; 
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there  were  deficiencies,  but  these  were  remedied  by  the  passage  in 
1701  of  the  Act  of  Settlement,  **the  constitutional  capstone  of  the 
Kevolution,*'  which  provided  for  a  Protestant  succession,  by  vesting 
the  Crown  in  Sophia,  wife  of  the  late  and  mother  of  the  then  elector 
of  Hanover. 

Sovereignty  was  never  vested  in  the  House  of  Commons,  and  in 
order  to  secure  perfect  concord  between  the  Commons  and  the  exe- 
cutive powers,  they  employed  a  common  agent.  As  a  means  to  secure 
this  concord  three  basic  principles  of  parliamentary  government 
have  been  established;  first,  that  the  cabinet  council  shall  be  bound 
together  as  a  unit  thru  the  possession  of  identical  political  principles 
held  in  common  with  the  majority  of  the  House  of  Commons ;  second, 
that  when  such  an  existence  of  things  fails  to  exist,  the  cabinet  shall 
resign  as  a  whole;  third,  for  a  more  convenient  execution  of  the 
policy,  the  headship  of  the  cabinet  shall  be  vested  in  one  person  known 
as  the  prime  minister.  We  may  here  note  the  growth  of  the  minis- 
terial system — the  functions  of  the  cabinet  were  firmly  settled.  It  was 
under  Walpole,  the  first  prime  minister  in  the  modern  sense  of  the 
term,  that  we  find  such  development,  and  he  was  also  the  first  prime 
minister  ever  forced  to  resign  by  an  adverse  vote  of  the  Lower  House. 

In  following  the  further  development  of  the  growth  of  parlia- 
mentary government,  we  must  need  pass  over  many  things,  on  ac- 
count of  the  brevity  of  this  paper.  Under  George  I  and  George  II 
the  personal  influence  of  the  king  reached  its  lowest  point ;  the  ignor- 
ance of  George  I  of  the  English  language  and  his  indifference  to  Eng- 
lish politics  caused  the  introduction  of  the  practice  of  Cabinet  Coun- 
cils being  held,  without  the  presence  of  the  sovereign.  This  practice 
has  since  been  maintained  on  the  principle  of  ''optimus  interpres- 
usus."  George  II  discharged  the  duties  of  a  constitutional  King  and 
loyally  supported  the  ministers.  Under  George  III  parliamentary 
government  had  to  undei^  a  severe  struggle  for  existence.  He  wanted 
to  wrest  the  power  from  the  hands  of  the  ministers  and  exercise  it 
himself.  In  the  beginning  of  his  reign  there  was  a  constant  struggle 
between  the  Crown  and  parliament.  Since  George  III  the  personal 
influence  of  the  sovereign  has  continually  decreased. 

We  next  note  the  great  Reform  Act  of  1832.  After  several  de- 
feats the  Bill  was  finally  passed  in  1832.    The  main  things  in  this 
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Bill  were:  first,  the  redistribution  of  seats;  second,  it  undertook  a 
moderate  extension  and  equalization  of  the  franchise.  Some  results 
of  the  Reform  Bill :  it  shifted  the  balance  to  the  commercial  and  in- 
dustrial middle  class.  The  system  of  cabinet  and  party  government 
now  became  something  like  a  reality,  for  the  ministers  henceforth 
represented  a  popular  majority  in  the  House  of  Commons,  and  not 
one  depending  upon  the  manipulation  of  the  sovereign.  It  also 
showed  that  at  a  crisis  the  House  of  Lords  could  not  defy  the  popular 
will.  Furthermore,  the  triumph  was  an  indication  that  the  principle 
^  of  change  which  had  been  struggling  for  expression .  during  the  past 
decade  was  going  to  prevail.  The  next  great  Act  of  the  century  was 
the  Reform  Bill  of  1867.  The  qualifications  for  voting  were  that  in 
boroughs,  all  householders  who  paid  the  poor  rates  and  all  lodgers  of 
one  year's  residence  whose  annual  rent  was  ten  pounds  sterling;  in 
the  counties,  all  owners  of  land  of  five  pounds  sterling  annual  value 
and  all  occupying  tenants  whose  rental  was  twelve  pounds.  In  re- 
gard to  the  distribution  of  seats,  certain  readjustments  were  made 
without  altering  the  size  of  the  House  of  Commons.  The  right  of 
sending  two  members  was  taken  from  all  boroughs  of  less  than  ten 
thousand  inhabitants,  and  some  of  the  larger  towns  were  given  a  third 
member,  and  new  boroughs  were  created  and  twenty-five  additional 
members  went  to  the  counties.    Scotland  gained  a  few  seats  also. 

In  conclusion  it  might  be  altogether  fitting  to  consider  the  cabi- 
net from  a  general  point  of  view.  The  ministry  and  cabinet  are 
not  synonymous.  Ministry  properly  includes  all  the  ministers,  and 
j)nly  a  few  of  these  constitute  the  inner  council  of  the  Crown  and 
incur  the  higher  responsibilities.  The  rest  of  the  ministers  altho 
closely  connected  with  the  other  members  of  the  cabinet  hold  a  subordi- 
nate position.  Cabinet  Council  is  distinct  from  Privy  Council.  They 
Lave  no  connection  except  that  every'  member  of  the  Cabinet  Council 
becomes  a  member  of  the  Privy  Council  on  joining  the  Cabinet  It 
is  essential  that  ministers  should  be  members  of  the  Legislature.  All 
of  the  deliberations  of  the  Cabinet  are  secret ;  no  official  record  is  kept 
of  its  proceedings.  The  Chief  of  the  Cabinet  is  the  Prime  Minister, 
more  commonly  termed  the  Premier.  Officially  besides  being  a  Privy 
Councillor,  he  is  merely  the  First  Lord  of  the  Treasury.  He  has  no 
legal  primacy  over  the  other  members  of  the  cabinet.     In  official 
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precedence  he  ranks  below  many  of  the  other  ministers.  He  is  selected 
by  the  sovereign.  In  forming  an  administration  he  selects  the  occu- 
pants for  the  various  ministerial  offices,  and  submits  their  names 
for  approval  to  the  Crown.  Another  advantage  that  has  accrued 
from  the  establishment  of  the  cabinet  form  of  parliamentary  govern- 
ment is  the  increased  security  of  the  Crown  and  of  its  ministers.  The 
Cabinet  system  as  it  exists  today  is  the  inevitable  outcome  of  the 
progress  of  the  nation. 

Thus  we  have  as  a  finished  product  the  English  Constitution  of 
today,  which  struggled  for  its  existence  thru  the  preceding  cen- 
turies. And  this  Constitution  has  been  the  model  for  many  others. 
The  present  Constitution  of  the  United  States  is  modeled  after  the 
English  constitution,  as  far  as  it  could  be  applied,  and  the  President 
of  the  United  States  was  modeled  after  the  kingship  of  George  III. 
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NOTES  ON  SECENT  CASES.* 

Taking  Land  for  Temporary  Logging  Road  for  "Publio  Use.'' 

The  scope  of  what  constitutes  ** public  use"  within  the  meaning  of 
eminent  domain  statute  is  broadened  by  the  recent  case  of  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28  Idaho  556,  155  Pac.  680. 
It  was  there  held,  one  judge  dissenting,  that  where  a  temporary 
logging  road  was  necessary  to  the  complete  development  of  the 


^Compiled  by  staff  assistants* 


Digitized  by 


Google 


380  KENTUCKY  LAW  JOURNAL. 

material  resources  of  the  state  the  necessary  use  of  land  for  a  right 
of  way  was  a  ** public  use'*  and  might  be  acquired  as  provided  by 
statute.  In  the  majority  opinion  occurs  the  following  language: 
**The  history  of  this  state,  as  well  as  the  allegations  of  the  com- 
plaint, clearly  show  that  the  timber  of  the  state  is  one  of  its  great 
material  resources;  that  much  of  the  timber  is  ripe  and  ready  to 
be  marketed  or  for  manufacture,  and  the  mountainous  conditions 
of  the  state  make  much  of  it  almost  inaccessible,  and  unless  log- 
ging railways  are  permitted  to  be  constructed,  by  means  of  which 
the  timber  may  be  delivered  to  the  mills  at  a  reasonable  expense^ 
the  complete  development  of  this  great  material  resource  cannot  be 

made Because   of   the   topography   and   mountainous 

conditions  of  the  state,  the  needs  of  the  people  and  the  welfare  of 
the  people  of  large  sections  of  this  state  depend  upon  the  timber 
industry.  Roads,  tramways  and  logging  roads  are  as  necessary 
to  the  development  of  this' great  industry  as  are  ditches  to  the  de- 
velopment of  the  arid  regions  of  the  state,  or  tunnels  and  shafts 
to  the  development  of  the  mines ;  and  by  the  provisions  of  said  sec. 
14,  art.  1,  of  the  constitution,  the  people  did  not  make,  and  did 
not  mean  to  make,  any  discrimination  between  the  great  timber 
industry  and  the  mining  or  irrigation  industry  of  the  state." 

Liability  of  Street  Oar  Company  For  Injuries  to  Passengrer 
Being  Transferred  by  Footpatli.  One  Sarah  Pins,  at  about  10  P. 
M.,  became  a  passenger  in  one  of  the  suburban  trolley  cars  of  the 
Connecticut  Company  bound  for  the  city  of  New  Haven.  When 
the  car  had  proceeded  part  of  the  way  it  reached  a  section  of  the 
highway  which,  by  reason  of  public  work  there  in  progress,  was 
impassable,  a  condition  which  had  existed  for  several  weeks.  In 
order  that  travel  might  not  be  wholly  obstructed,  the  contractor 
doing  the  street  work  had  prepared  a  path  for  foot  travelers 
through  a  wooded  tract  which  bordered  the  side  of  the  road.  The 
street  car  company  was  compelled  to  cause  its  through  passengers 
to  alight  from  the  car  first  taken,  walk  through  the  path  some  360 
feet,  and  transfer  to  another  car  beyond  the  obstruction.  When 
the  car  in  which  Mrs.  Pins  was  riding  arrived  at  the  obstruction 
the  conductor  and  all  the  passengers  got  off,  and,  led  by  the  con- 
ductor, walked  along  the  path  to  the  forward  car.    When  she  had 


Digitized  by 


Google 


Notes  on  Recent  Cases.  381 

proceeded  about  halfway,  Mrs.  Pins  fell  and  received  injuries 
which  she  claimed  were  due  to  the  unsuitable  condition  of  the  path. 

The  Supreme  Court  of  Errors  of  Connecticut  in  the  case  of 
Pins  V.  Connecticut  Co.,  102  Atlantic  Reporter,  595,  heid  that  the 
defendant  was  required  to  exercise  at  least  ordinary  care  to  see 
that  the  path  was  reasonably  safe  under  the  circumstances,  it  being 
unnecessary  to  the  case  to  determine  whether  a  greater  degree  of 
care  was  requisite.  The  court  reasoned  as  follows  as  to  Mrs.  Pins' 
rights:  *'Her  contract  of  transportation  was  one  which  extended 
beyond  the  place  of  accident.  At  the  time  she  left  the  car  she  first 
boarded  and  was  making  her  way  over  the  path  for  the  purpose  of 
reaching  another  in  which  she  might  continue  her  journey,  she  was 
subject  to  the  reasonable  direction  of  the  defendant's  servants  as 
to  how  she  should  proceed  to  reach  its  end.    The  place  at  which 

she  alighted  was  not  the    terminus    of  her   trip She 

alighted  when  she  did  because  she  could  not  proceed  further  as  the 
defendant's  passenger  without  so  doing,  and  because  she  was  di- 
rected by  the  defendant's  agents  to  do  so  in  order  that  it  might  be 
enabled  to  carry  out  its  contract  with  her  to  transport  her  to  New 
Haven.  She  traveled  the  path  under  the  direction  of  the  con- 
ductor and  followed  his  leadership  and  guidance.  When  she  fell 
she  was  doing  just  what  she  had  been  told  to  do  to  accomplish  her 
trip,  and  was  just  where  she  had  been  invited  and  directed  to  be 
as  incidental  to  her  transportation.  These  facts  and  circumstances 
certainly  are  suflScient  to  impose  upon  the  defendant  a  duty  in  re- 
spect to  Mrs.  Pins'  safety.  Whether  that  duty  was  one  arising 
from  the  relation  of  passenger  and  carrier,  or  from  that  of  in- 
vitor  and  invitee,  or  from  both  in  combination,  is  immaterial  in  so 
far  as  a  determination  of  the  existence  of  a  duty  imposed  upon  the 
defendant  in  the  matter  of  the  plaintiff's  safety  is  concerned."  The 
opinion  was  written  by  Chief  Justice  Prentice. 

Cemetery— -Equitable  Lien  Against  Lot.  That  no  equitable  lien 
or  mortgage  can  be  charged  upon  or  enforced  against  a  lot  in  a 
public  cemetery  for  material  purchased  to  improve  and  beautify 
the  lot  is  held  in  the  Alabama  case  of  Eerlin  v.  Ramage,  76  So. 
360. 
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Presumption  of  Sobriety.  In  Richardson  v.  Sioux  City,  172 
Iowa  260,  154  N.  W.  430,  the  facts  warranted  a  finding  that  the 
plaintiff's  intestate  while  driving  a  team  of  horses  hitched  to  a 
hack  was  thrown  over  a  steep  embankment  and  killed  in  conse- 
quence of  the  city 's  negligence  in  failing  to  provide  a  barricade  at 
the  place  of  the  accident.  In  the  hack  were  found  two  or  three 
bottles  of  beer  and  a  broken  whisky  bottle.  On  appeal,  among  the 
errors  assigned  was  a  ruling  on  the  admissibility  of  the  testimony 
of  a  witness  who  testified  that  a  hackman  had  brought  to  her 
house,  some  three  blocks  beyond  the  place  of  the  accident,  three 
adults  and  five  children,  at  about  8;30  o'clock  in  the  evening; 
that  the  driver  was  there  about  five  minutes,  during  which  time 
she  conversed  with  him,  but  did  not  know  who  he  was.  She  was 
then, asked:  Q.  **What  do  you  say  as  to  whether  this  hackman 
was  under  the  influence  of  intoxicating  liquor  that  night  or  not,  if 
you  know?"  (Defendant  objects  for  the  reason  no  proper  foun- 
dation has  been  laid,  to  show  the  conversation  had  was  with  de- 
ceased. Objection  overruled.  Defendant  excepts.)  Court:  **Did 
he  appear  to  be  under  the  influence  of  intoxicating  liquor  that 
night  or  nott"  A.  **No,  sir,  he  did  not."  Holding  that  the  ruling 
was  erroneous  but  harmless  the  court  said:  **We  are  inclined  to 
regard  the  ruling  as  without  prejudice.  Everyone  is  presumed, 
until  the  contrary  appears,  to  be  sober,  and  there  is  no  evidence  in 
this  record  tending  to  show  that  the  deceased  was  otherwise.  True, 
liquor  was  found  in  the  hack;  but  without  more,  it  could  not  well 
have  been  inferred  from  this  alone  that  he  had  been  drinking  ex- 
cessively." 

What  Constitutes  Excessive  or  Intemperate  Use  of  Intoxicants. 
Wising  V.  Brotherhood  of  American  Yeomen,  132  Minn.  303,  156 
N.  W.  247,  was  an  action  by  the  beneficiary  on  an  insurance  cer- 
tificate issued  by  the  defendant.  The  defense  was  predicated  on 
the  charge  that  George  Falk,  within  a  year  prior  to  his  death,  be- 
came intemperate  in  the  use  of  intoxicating  liquors,  and  that 
thereby  his  contract  of  insurance  became  null  and  void;  that  the 
certificate  and  by-laws  provide  that  if  any  member  shall  become 
addicted  to  the  excessive  or  intemperate  use  of  intoxicants  his  cer- 
tificate shall  be  null  and  void.    The  following  instruction  to  the 
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jury,  as  to  what  constitutes  excessive  or  intemperate  use  of  intoxi- 
cants was  held  to  be  a  correct  statement  of  the  law:  ** Excessive  or 
intemperate  use  of  intoxicants,  as  used  in  the  by-laws  and  policy, 
means  *that  the  conduct  of  the  member  in  this  regard  must  be  of 
such  a  nature  and  the  habit  so  intemperately  followed  so  as  to  im- 
pair his  health,  his  mental  faculties  or  otherwise  render  the  insur- 
ance risk  on  his  life  more  hazardous.'  The  occasional  indulgence 
in  intoxicating  liquors,  even  to  the  extent  of  becoming  intoxicated, 
or  the  daily  use  of  liquors  for  the  same  period,  if  you  find  such 
use,  does  not  necessarily  void  this  policy.  It  is  to  be  held  null  and 
void  only  in  case  you  find  from  the  evidence,  by  a  preponderance 
thereof,  that  the  insured,  George  Palk,  used  intoxicating  liquor 
so  intemperately  so  as  to  impair  his  health  or  his  mental  faculties, 
or  otherwise  render  the  insurance  risk  on  his  life  more  hazardous  ; 
that  is,  to  increase  the  risk.'' 

State  Law  Prohibiting  Attempts  to  Prevent  Enlistment  in 
Army  Held  Valid  and  Oonstrued.  Chap.  463  of  the  Laws  of  Minn- 
esota, approved  April  20,  1917,  provides  that  it  shall  be  unlawful 
for  any  person  to  advocate  by  oral  speech,  or  by  means  of  print- 
ing, publishing,  or  circulating  in  any  manner  any  written  or  printed 
matter,  that  men  should  not  enlist  or  assist  in  prosecuting  the  war. 
One  Holm  and  others  were  indicted  upon  a  charge  of  violating  this 
statute  by  circulating  a  pamphlet  containing  an  attack  upon  the 
Selective  Draft  Law,  and  asserting,  among  other  things,  that  **this 
war  was  arbitrarily  declared  against  the  will  of  the  people;"  that 
**the  people  are  ten  to  one  against  it;"  that  *Hhe  President  and 
Congress  have  forced  this  war  upon  the  United  States;"  that  now 
**they  are  attempting  by  military  conscription  to  force  us  to  fight 
a  war  to  which  we  are  opposed;"  '*that  this  war  was  declared  to 
protect  the  investments;"  and  that  **Wall  Street  is  the  bonds  of 
the  allies."  It  then  asks:  **Why  should  the  entire  population  be 
called  upon  to  suffer  and  die  because  a  few  individuals  have  in- 
vested their  surplus  wealth  unwisely!  Are  you  ready  to  give  your 
life  to  save  their  dollars?" 

The  Supreme  Court  of  Minnesota  in  the  case  of  State  v.  Holm, 
et  al.,  166  Northwestern  Reporter,  181,  held  this  a  violation  of  the 
statute,  Commissioner  Taylor  in  the  opinion  stating:  '*The  pam- 
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phlet  impugns  the  motive  which  induced  the  President  and  Con- 
gress to  enter  into  the  war,  and  attempts,  by  unfounded  and  un- 
warranted assertions,  to  incite  opposition  to  the  war,  and  to  create 
a  feeling  that  we  have  been  brought  into  it  for  mercenary  and  un- 
worthy purposes.  It  manifests  not  merely  opposition  to  conscrip- 
tion, but  opposition  to  the  war  and  to  carrying  on  the  war  in  any 
manner.  Without  saying  in  so  many  words,  *that  men  should  not 
enlist,'  the  whole  tenor  of  the  article  is  calculated  to  incite  opposi- 
tion to  the  war  and  to  deter  men  from  enlisting  or  otherwise  aid- 
ing in  carrying  it  on.  To  violate  the  statute  it  is  not  necessary  that 
the  pamphlet  circulated  should  directly  and  expressly  urge  men 
to  refrain  from  enlisting,  but  the  statute  is  violated  if  the  natural 
and  reasonable  effect  of  the  pamphlet  circulated  is  to  deter  men 
from  doing  so."  The  act  was  held  not  to  infringe  the  constitu- 
tional provision  conferring  upon  Congress  the  power  to  raise  arm- 
ies, nor  that  preserving  freedom  of  speech  and  of  the  press. 

The  opinion,  further  holding  that  the  so-called  Espionage  Law 
of  June  15,  1917,  passed  by  Congress,  did  not  abrogate  or  super- 
sede this  statute,  says:  ''There  is  nothing  in  the  statute  which  is 
inconsistent  with  the  federal  law,  nor  which  in  any  manner  inter- 
feres with,  hinders,  or  delays  the  operation  of  the  law 

That  the  state  is  inhibited  from  exerting  its  police  power  to  ob- 
struct the  operations  of  the  national  government,  or  to  regulate 
matters  controlled  and  regulated  by  the  national  government,  does 
not  mean  that  in  time  of  war  it  may  not  make  the  national  pur- 
poses its  own  purposes  to  the  extent  of  exerting  its  police  power  to 
prevent  its  own  citizens  from  obstructing  the  accomplishment  of 
such  purx)oses." 

Evidence — ^Declarations — Stdcide.  Declarations  by  one  subse- 
quently killed  on  a  railroad  track  that  when  he  got  ready  to  go 
he  would  throw  himself  in  front  of  a  train  and  that  one  on  the 
track  at  the  point  where  he  was  killed  could  not  be  seen  by  the 
engineer  are  held  not  admissible  in  evidence  as  tending  to  show 
suicide  in  Greenacre  v.  Filby,  276  111.  294,  114  N.  E.  536. 

Oonstitutional  Law— Police  Power— Begulating  BiUboaords. 
The  erection  of  any  billboard  or  signboard  over  12  square  feet  in 
area  in  any  block  in  which  one-half  of  the  buildings  on  both  sides 
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of  the  street  are  used  exclusively  for  residence  purposes,  without 
first  obtaining  the  written  consent  of  the  owners  of  a  majority  of 
the  frontage  on  both  sides  of  the  street  in  such  block,  may  be  pro- 
hibited, it  is  held  in  Thomas  Cusack  Co.  v.  Chicago,  242  U.  S.  526, 
61  L.  ed.  472,  37  Sup.  Ct.  Rep.  190,  in  the  exercise  of  state's  police 
power,  and  such  prohibition  works  no  denial  to  a  corporation  en- 
gaged in  outdoor  advertising  of  either  the  due  process  of  law 
or  equal  protection  of  the  laws  guaranteed  by  the  14th  Amendment 
of  the  Federal  Constitution.  • 

Exposure  to  Contagion  as  Oround  For  Expulsion  From  School. 
That  reasonable  regulations  may  be  adopted  for  the  conduct  of  a 
school,  and  that  for  a  violation  thereof  the  school  authorities  may 
if  they  act  in  gofod  faith  and  with  a  view  to  enforce  the  regulation, 
exclude  or  suspend  a  pupil  from  the  school,  has  never  been  doubted. 
In  Bright  v.  Beard,  132  Minn.  375,  157  N.  W.  501,  the  question  pre- 
sented itself  in  a  rather  novel  aspect.  In  that  case  it  appeared 
that  a  case  of  smallpox  had  developed  in  the  public  school  wherein 
the  plaintiff  was  a  pupil  and  that  the  defendant  as  a  member  of 
the  board  of  education,  voted  for  a  resolution  requiring  the  pupils 
of  that  school  who  had  been  exposed  to  the  contagion  to  be  vacci- 
nated and  in  default  thereof  to  be  excluded  from  attendance  until 
the  lapse  of  two  weeks.  The  plaintiff  refused  to  be  vaccinated,  was 
thereupon  excluded  from  the  school  and  brought  action  to  recover 
the  statutory  penalty  prescribed  against  any  member  of  a  school 
board  or  board  of  education  who  **  shall  vote  for  the  exclusion 
from  school  of  any  person,  without  sufficient  cause  or  on  account 
of  race,  color,  nationality,  or  social  position."  Verdict  went  for 
the  plaintiff,  but  on  appeal  the  judgment  was  reversed,  the  court 
holding  that  the  school  authorities,  including  members  of  boards 
of  education,  have  authority  to  temporarily  exclude  from  school 
attendance  pupils  who  have  been  exposed  to  contagious  and  in- 
fectious diseases,  and  that  the  danger  of  contracting  and  spread- 
ing the  disease  to  which  such  pupils  have  been  exposed  is  sufficient, 
cause  for  voting  so  to  exclude  them.  It  was  said  by  the  court  that 
a  **  person  carrying  the  germs  of  infection  may  spread  the  disease 
perhaps  as  readily  before  the  disease  has  become  epidemic  as  after 
it  has  arrived  at  that  stage.    Unless  the  power  still  remains  in  the 
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school  authorities  to  temporarily  exclude  those  from  school  at- 
tendance who  have  come  in  contact  with  smallpox  patients  we  may 
expect  epidemics  of  that  disease  to  be  started  in  short  order  in  our 
public  schools.  We  do  not  believe  a  reasonable  construction  of 
this  statute  herein  referred  to  invites  such  calamities." 

Workmen's  Compensation — ^Employee  Going  for  Pay — Injury 
Growing  Out  of  Employment.  An  employee  of  a  logging  camp  which 
is  near  a  town  where  the  company's  office  is  located,  and  between 
which  and  the  logging  camp  employees  are  furnished  transporta- 
tion by  the  company  on  trains  used  in  its  business,  is  held  in 
Hackley-Phelps-Bonnell  Co.  v.  Industrial  Commission,  165  Wis. 
586,  162  N.  W.  921,  to  be  an  employee  of  the  company  when  on  a 
train  going  to  the  oiiice  for  his  pay  after  notifying  the  company 
that  he  intends  to  lay  off  a  few  days  and  receiving  his  time  slip, 
and  an  injury  received  through  the  negligent  management  of  the 
train  grows  out  of  his  employment. 
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NOTES. 


LAWS  SELDOM  ENFORCED. 

John  M.  Waugh.* 


This  is  a  very  broad  subject.  In  fact  I  can  not  handle  it  or 
apply  it  to  the  State  as  a  whole.  I  can  only  discuss  it  as  it  has 
been  brought  to  my  knowledge  in  my  own  district  and  those  dis^ 
tricts  surrounding  mine  where  I  have  had  an  opportunity  to  find 
out  what  laws  are  enforced  and  what  laws  are  ** Seldom  Enforced." 
I  presume  that  in  different  localities  it,  perhaps,  differs  as  to  thost 
laws  neglected  and  those  that  are  strictly  looked  after  by  those  in 
charge  of  **Law  Enforcement." 


*Oray8on,  Ky.,  Commonwealth's  Attorney.   Thirty-second  Judicial  District. 
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For  fourteen  years  I  have  been  assisting,  as  best  I  could,  t# 
enforce  the  laws  of  my  State,  found  upon  its  statute  books,  and 
tke  other  Commonwealth  Attorneys  are  engaged  in  the  same  busi- 
ness. I*m  sure  that  our  experiences,  in  the  main,  have  T)een  the 
same.  We  have  met  with  practically  the  same  difficulties  in  our 
trials  of  criminal  cases  in  our  several  districts,  with  practically 
the  same  obstacles  to  securing  indictments,  and  securing  convic- 
tions, but  perhaps  not  the  same  obstruction  at  all  times  to  the 
enforcing  of  any  single  law. 

There  are  a  few  statutes,  however,  that  are  seldom  enforced 
in  our  district.  Some  are  not  enforced  for  one  reason  and  some 
for  another.  Until  our  country  declared  war  on  Germany,  Sec- 
tion 4758  of  our  Statutes  relating  to  ** Vagrancy*'  was  "Seldom 
Enforced.'*  This  was  from  sentimental  reasons  only.  The  citi- 
zen taking  the  position  that  if  a  person  chose  to  lead  an  idle, 
vagrant  life  it  was  his  business,  but  the  sentiment  has  changed 
wonderfully  in  the  last  year,  and  I  would  hesitate  to  recommend 
the  repeal  of  that  statute. 

Section  331a  of  the  Statutes  relating  to  the  employment  of 
children  under  a  certain  age  in  certain  employments  is  another 
that  is  seldom  enforced,  but  in  my  opinion  should  be  looked  after 
by  all  the  Commonwealth's  Attorneys  in  the  State.  There  is 
no  time  in  the  life  of  our  youth  for  obtaining  an  education  like 
ttie  age  from  14  to  21  years  of  age,  and  it  requires  no  argument 
in  the  light  of  ** Moonlight  School"  agitation  to  convince  one  that 
our  youth  are  in  need  of  employing  these  years  in  study. 

There  is  another  statute  that  is  ** Seldom  Enforced"  in  my 
district,  and  that  is  1201a  relating  to  **  Carrying  away  property 
from  the  possession  of  a  common  carrier."  During  these  times 
of  stress  in  keeping  warm  and  even  before  in  my  district  there 
was  much  complaint  by  the  railroads  about  carrying  away  coal 
from  their  cars  in  transit.  Grand  juries  are  slow  to  indict  such 
offenders,  the  petit  juries  slow  to  convict,  and  almost  impossible 
to  get  witnesses  to  volunteer  information  with  respect  to  this  of- 
fense. I  can  hardly  explain  a  reason  why  this  should  be  so.  And 
can  not  suggest  a  remedy. 
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I  feel  that  I  get  on  common  ground  when  I  refer  to  Section 
1155  of  our  Statutes  relating  to  the  crime  of  **  Carnal  Knowledge 
of  a  female  under  16  years  of  age."  Grand  juries  arc  ever 
ready  to  indict  persons  charged  with  this  offense,  but  I  am  seldom 
able  to  convince  petit  juries  that  the  minimum  penalty  under  the 
statute  is  not  too  severe  a  punishment,  especially  where  the  pros- 
ecuting witness  is  not  of  the  best  character.  Personally,  I  do 
not  believe  the  punishment  too  severe,  but  for  the  sake  of  having 
more  convictions  under  this  statute,  I  believe  that  it  should  be 
amended,  fixing  the  minimum  penalty  some  lower. 

Section  1246,  I  am  told,  is  neglected  by  courts  very  nearly 
everjnvhere.  This  relates  to  cruel  treatment  of  animals.  In  my 
judgment,  this  statute  should  receive  more  attention  from  those 
charged  with  the  enforcement  of  the  laws. 

Another  statute  neglected  very  much  in  our  part  of  the 
State  and  a  statute  seldom  enforced  is  the  one  relating  to  the  sup- 
port of  dependent  children  by  parents.  Our  statutes,  sections  328,, 
329,  326,  and  327  and  some  others,  enjoin  strictly  upon  parents  and 
those  having  children  in  charge  the  duty  of  supporting,  caring  for 
and  educating  them.  If  these  statutes  were  better  enforced,  there 
would  be  fewer  destitute,  vagrant  children  and  fewer  young  crim- 
inals running  at  large,  and  less  use  for  a  ** Juvenile  Court." 

We  try  hard  in  our  work  to  stop  the  violations  of  the  Sabbath 
Day  Laws.  We  have  it  well  in  hand  except  **Barbering"  oa 
Sunday.  This  law  in  my  judgment  should  be  amended  so  as  te 
give  the  Circuit  Courts  of  the  State  jurisdiction.  It  is  so  sadly 
neglected  by  the  inferior  courts,  it  makes  it  hard  in  many  places 
to  stop  other  violations  of  the  law  against  work  on  that  day. 

There  are  very  few  statutes,  other  than  the  ones  I  have  men^ 
tioned,  that  are  neglected  in  the  Eastern  part  of  the  State,  that 
have  come  to  my  attention,  and  many  of  these  are  not  neglected,, 
but  a  strict  enforcement  hindered  for  some  cause  or  other. 

There  are  some  statutes,  however,  that  in  my  judgment  this 
body  should  consider  and  make  a  strong  effort  to  amend  or  have 
amended.  I  refer  to  the  statutes  relating  to  ^'Frauds  in  Elec- 
tions.'^ I  have  no  personal  grievance  because  I  always  beat  my 
man,  but  these  statutes  are  the  hardest  to  enforce  in  my  end  tt 


Digitized  by 


Google 


390  KENTUCKY  LAW  JOURNAL. 

the  State  of  any  that  we  have  to  deal  with.  They  are  not  hard 
because  of  any  sentiment  averse  to  enforcing  them  or  any  neglect 
on  the  part  of  the  courts  or  its  oflScers,  or  any  desire  of  juries  to 
condone  the  oflfense,  but  because  the  law  so  hedges  and  so  sur- 
rounds those  who  would  commit  these  offenses  that  it  is  almost  im- 
possible to  secure  convictions  under  these  statutes.  It  requires, 
without  any  apparent  reason,  two  witnesses  or  one  witness  and 
strong  corroborating  circumstances  to  convict.  This  makes  it  al- 
most impossible  to  secure  convictions  under  this  law,  but  if 
amended  to  take  chances  with  any  number  of  witness  that  may  be 
secured  like  almost  all  other  cases  we  would  be  able  in  a  large 
degree  to  rid  our  State  of  these  offenses,  and  we  will  not  be  able 
to  do  so  as  long  as  the  law  remains  as  it  is. 

Section  1177  of  our  Statutes  is  perhaps  the  most  **  Seldom 
Enforced"  law  in  the  State.  This  is  the  statute  against  ** Sub- 
ornation of  Perjury."  There  is  scarcely  a  case  of  much  moment 
tried  in  our  jurisdiction  where  there  is  not  more  or  less  of  this 
crime  committed,  and  I  say  it  shamefacedly  that  our  lawyers  who 
defend  criminals  rely  on  their  clients  to  furnish  a  defense  in 
a  large  per  cent  of  cases  from  suborned  testimony.  I  am  sure 
that  there  are  others  here  that  have  had  the  same  experiences, 
and  know  that  it  is  true  almost  everywhere.  I  feel  that  we 
neglect,  in  a  measure,  to  look  into  these  matters  as  we  ought, 
and  that  if  we  did  we  might  reduce  this  crime  materially.  Our 
records  are  full  of  affidavits  of  defendants  for  a  continuance 
and  delay  of  cases  without  a  scintilla  of  truth  in  them.  We  pass 
them  by  usually.    This  statute  should  be  looked  after. 

While  speaking  of  laws  ** Seldom  Enforced"  it  might  not  be 
amiss  to  mention  some  other  reasons  why  we  are  handicapped 
in  the  proper  enforcement  of  the  law,  besides  our  own  dereliction 
in  neglecting  some  of  our  statutes.  The  matter  of  selecting  our 
juries  plays  no  little  part  in  the  failure  of  law  enforcement.  I 
believe  in  throwing  every  protection  around  those  accused  of 
crime  to  which  they  are  entitled,  but  I  believe  the  laws  as  they 
now  stand  in  our  State  go  further  and  in  so  doing  give  the  crim- 
inal a  shield  behind  which  he  can  hide,  and  rob  justice  of  her 
own. 
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What  reason  is  there  for  giving  the  defendant  fifteen  pre- 
emptory  challenges  to  a  jury  panel  and  the  Commonwealth  only 
five?  Why  give  either  side  as  many  as  fifteen  challenges!  What 
purpose  does  it  serve!  It  simply  serves  to  stand  aside  those  who 
are  best  qualified  to  pass  on  the  guilt  or  innocence  of  the  accused 
in  every  instance.  Why  should  the  law  not  be  amended  giving 
each  side  five  peremptory  challenges  and  expedite  trials,  save 
cost  to  the  State,  and  secure  better  juries  We  ought  to  urge 
the  Legislature  of  the  State  to  take  this  matter  up.  I  know  that  it 
has  been  up  a  number  of  times  and  failed  to  pass,  but  it  is  of  enough 
moment  to  the  State  to  do  so  again. 

If  I  may  speak  of  it,  there  seems  to  be  another  clog  in  the 
wheel  that  grinds  out  justice  for  our  State,  and  that  is  a  multitude 
of  reversals  by  our  Court  of  Appeals.  I  have  the  utmost  respect 
for  all  our  courts.  Have  been  trying  to  obey  them  all  my  life 
and  to  induce  others  to  obey  and  respect  them,  and  I  am  sure, 
further,  that  I  have  the  profoundest  respect  for  our  present  court, 
but  it  seems  that  they  must  be  hedged  about,  perhaps,  by  our  stat- 
utes until  it  is  almost  impossible  for  a  criminal  case  of  any  size 
record  to  stand,  no  matter  how  careful  a  trial  court  may  be.  If 
these  reversals  are  from  the  fact  that  our  laws  stand  in  the  way,  I 
hope  that  our  highest  tribunal  will  recommend  a  revision  of  such 
laws  as  to  the  next  Legislature,  so  that  the  State  may  be  relieved 
of  the  vast  expense  of  retrials,  and  in  many  instances  criminals  es- 
caping justice.  I  wish  no  innocent  man  to  suffer,  but  upon  the 
other  hand,  I  am  just  as  strong  in  my  opinion  that  no  guilty  man 
should  escape  the  hand  of  the  law,  either  on  a  technicality  or  other- 
wise. 

I  know  that  trial  courts  make  errors,  but  I  am  firmly  of  the 
opinion  that  these  errors  should  be  patent  that  they  are  to  the 
prejudice  of  the  defendant  before  a  reversal  should  be  had  upon 
them,  and  I  have  thought,  sometimes,  that  our  Court,  out  of  a 
desire  that  no  wrong  be  done,  goes  too  far  and  is  just  a  little  bit 
too  technical  in  its  requirements  of  trial  courts  in  criminal  cases 
and  that  many  times  they  reverse  cases  where  there  is  no  preju- 
dice to  defendant's  case  by  the  ruling  complained  of.  It  works 
a  hardship  on  t*he  defendant  as  well  as  the  State  to  reverse  the 
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case  of  a  man  when  the  evidence  shows  his  guilt,  because  the  trial 
court  erred  only  in  some  technicality.  We  may  be  in  fault  as 
representatives  of  the  State  in  not  assisting  the  Attorney  General 
more  than  we  do  and  presenting  these  matters  more  clearly  to  the 
Court  of  Appeals.  Whatever  the  reason,  whether  with  us,  the  At- 
torney General  or  the  courts,  it  will  make  for  a  better  State  and  a 
better  nation  if  we  do  our  best  to  enforce  all  the  laws  of  our  State, 
and  by  enforcing  them  secure  a  repeal  of  the  bad  ones,  if  there  are 
any  such,  and  obedience  to  the  good  ones,  of  which  there  are  very 
many. 
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VOL  VU.  LEXINGTON,  KY.,  MARCH,  1919.  NO.  1 

THE  REVOCABILTTY  OF  UCENSES  AS  APPLIED  TO 
PROPERTY  IN  LAND. 

By  Albert  J.  Hamo*  * 


The  word  ** license,"  as  applied  to  property  in  land,  has  ever 
had  as  a  companion  word  the  adjective,  ** revocable.'^  In  fact  it 
has  been  repeatedly  stated  by  courts  and  commentators  on  the  law 
that  one  of  the  chief  distinguishing  characteristics  of  a  license  was 
to  be  found  in  the  fact  that  it  was  always  revocable.^ 

Bouvier's  Law  Dictionary  defines  a  license  as  follows: 

**A  permission.  A  right  given  by  some  competent  authority 
to  do  an  act,  which  without  such  authority  would  be  illegal  or  a 
tort  or  trespass.  ...  It  may  be  in  writing  or  by  parol ;  it  may 
be  with  or  without  consideration,  but  in  either  case  it  is  usually 
subject  to  revocation,  though  continuing  a  protection  to  the  party 
acting  under  it  until  the  revocation  takes  place." 

And  the  following  statement  from  Thomas  v.  SorrelP  is  quoted 
in  nearly  every  case  where  controversy  over  a  license  has  arisen: 

*I>eaJi,   Washburn  Collesre  School  of  Law. 

i"The  difference  between  a  license  and  an  easement  is  that  a  license  is  an 
authority  to  enter  in  land,  but  confers  no  interest  in  the  estate;  it  is  erenerally 
granted  by  parol,  and  may  be  revoked  by  the  licensor  at  pleasure,  and,  beinsr  a 
personal  privilesre,  is  not  assigrnable,  and  usually  amounts  to  an  excuse  for  what 
would  otherwise  be  a  trespass  •  •  •  whilst  an  easement  confers  an  interest  in 
the  land,  and  invests  the  owner  with  privilegres  that  he  cannot  be  deprived  of 
at  the  mere  will  or  wish  of  the  proprietor  of  the  servient  estate."  Rittenhouse 
V.  Swango  (1906),  97  S.  W.  (Ky.)  743,  744.    Not  officially  reported. 

And  see  Tiffany,  Real  Property  (1908,  p.  677,  where  it  Is  said:  "An  easement 
is  a  rlRht,  in  one  person,  created  by  g-rant,  or  its  equivalent  to  do  certain  acts 
on  another's  land  *  *  *.  To  be  dlstlniruished  from  easements,  are  licenses, 
which  merely  justify  acts  on  another's  land  which  would  otherwise  be  lllegral. 
They  may  be  revoked  at  any  time,  except,  in  some  states,  after  the  licensee  has 
incurred  expense  under  the  license,  and  they  are  not  assiernable." 

>a672)  Vausrhan  330,  361. 
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*'A  dispensation  or  license  properly  passes  no  interest  nor 
alters  or  transfers  property  in  anything,  but  only  makes  law- 
ful, which  without  it  would  have  been  unlawful.  As  a  license  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions,  which  without  license  had  been  unlawful." 

It  is  a  platitude  to  assert  that  the  law  of  licenses  has  been 
unsettled.  Starting  with  the  rule  of  Thomas  v.  Sorrell,  just  referred 
to,  courts  have  narrowed  down  the  scope  of  the  law  of  that  case 
considerably  since  its  decision.  This,  no  doubt,  was  due  primarily 
to  the  fact  that  judges  have  been  dissatisfied  with  that  decision  in 
its  sweeping  terms  and  have  engrafted  exceptions  in  the  interests 
of  justice.  Much  of  the  difficulty  has  been  due  to  inaccurate  think- 
ing. In  the  course  of  this  study  we  shall  review  some  of  the  author- 
ities which  have  created  the  confusion,  and  reduce,  if  possible,  the 
law  of  licenses  to  a  scientific  and  reasonable  basis.  This  will  involve 
a  discussion  (1)  of  **bare  licenses,"  (2)  of  licenses  *' coupled  with 
an  interest,"  and  (3)  of  licenses  founded  upon  valuable  considera- 
tion, with  some  of  the  resulting  legal  relations. 

Where  a  Bare  License  is  Involved. 

A  says  to  B,  **You  have  my  permission  to  walk  across  my  land 
any  time  you  wish."  The  statement  is  oral,  and  there  is  no  con- 
sideration. If  B,  relying  on  this  statement,  enters  upon  A*s  land 
what  is  B's  legal  status  with  reference  to  AT  Has  A  the  power  at 
any  time  to  revoke  this  privilege,  and  if  he  has  what  are  the  legal 
consequences?^ 

Under  the  facts  stated  B  has  the  privilege  of  going  upon  A's 
land,  and  if  found  upon  A's  he  cannot  be  sued  by  A  as  a  trespasser. 
X,  Y,  Z  and  others,  having  no  such  privileges,  are  under  a  duty  to 
stay  oflf.  But  B  is  under  no  such  duty.  If  A,  without  revoking  the 
privilege,  commits  an  assault  upon  B  there  is  no  doubt  but  that  A 


The  following'  analysis  of  Jural  relations  in  a  scheme  of  opposites  and  cor- 
relatives by  Professor  Wesley  N.  Hohfeld  in  his  article,  Some  Fundamental 
Legal  Conceptions  As  Applied  to  Judicial  Reasoning  (1913),  23  Yale  Law  Journal 
16,  is  adopted  in  this  article: 
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could  be  made  to  answer  for  it  in  tort.  But  does  A  have  the  power 
to  revoke  B's  privilege?  There  was  no  deed  to  pass  title,  nor  was 
there  a  contract,  nor,  from  the  facts  stated,  can  the  doctrine  of 
equitable  estoppel  be  brought  to  bear.  A,  therefore,  is  under  no 
legal  or  equitable  duty  toward  B,  and  B  has  no  right  against  A 
if  A  revokes  the  privilege.  In  other  words,  A  has  the  power  to  re- 
voke B's  privilege,  and  if  revoked  a  duty  is  created  in  B  to  stay  off.* 
Should  B  now  enter  the  land,  his  privilege  having  been  revoked 
A  has  the  same  affirmative  right  against  him  as  he  would  have 
against  X,  Y  or  any  one  else  who  enters  upon  the  land  without  per- 
mission.   For  such  entry  A  may  sue  B  as  a  trespasser.^ 

Should  we  now  change  the  facts  to  a  case  where  A  has  given 
B  the  privilege  of  entering  upon  A*s  land,  and  not  only  that,  but 
also  has  permitted  B  to  erect  valuable  improvements  upon  it,  and 
has  stood  by  while  B  has  spent  sums  of  money  on  the  land,  would 
the  same  result,  as  above,  follow  T  In  other  words,  under  these  cir- 
cumstances, does  A  still  have  the  power  of  revocation?  As  in  the  i 
previous  case  there  is  no  writing  to  satisfy  the  Statute  of  Frauds./ 
Nor  is  there  a  contract.  Many  courts  in  passing  upon  this  question 
have  held  that  this  again  is  but  a  ** revocable  license.''  In  a  New 
York  case*  the  court  in  the  course  of  its  opinion  said : 

**  There  has  been  much  contrariety  of  decision  in  the  courts  of 
different  states  and  jurisdictions.  But  the  courts  in  this  state  have 
upheld  with  great  steadiness  the  general  rule  that  a  parol  license 
to  do  an  act  on  the  land  of  the  licensor,  while  it  justifies  anything 
done  by  the  licensee  before  revocation,  is,  nevertheless,  revocable 
at  the  option  of  the  licensor,  and  tfiis  although  the  intention  was 
to  conTtr  a  continuing  right  and  money  had  been  expended  by  the 
licensee  on  the  faith  of  the  license."^ 

*See  Comment  26,  Yale  Law  Journal  896. 

■*'As  there  was  no  consideration  allegred  to  have  been  paid  for  the  license.  It 
was  competent  for  the  appellees  to  revoke  it  at  any  time  before  it  had  been 
acted  upon  by  the  appellant."  Williamson,  et  al.  v.  Tingling-,  et  al.  (1888),  98 
Ind.  42,  47. 

•Crosdale  v.  Lanij?an  0892),  129  N.  Y.  604. 

*"The  most,  we  think,  can  possibly  be  claimed  from  the  evidence  is  that  the 
tracks  were  built  under  a  parol  license  from  the  plaintiff;  and  there  Is  nothing 
better  settled  than  that  a  mere  license,  not  subsidiary  to  a  valid  grant,  may 
be  revoked  at  pleasure,  and  does  not  create  or  transfer  any  interest  in  land, 
even  though  granted  for  a  valuable  consideration  and  though  the  license  may 
be  for  a  purpose  which  involves  the  expenditure  of  money  on  the  faith  of  it." 
Minneapolis  Mill  Co.  v.  Minneapolis  &  St.  L..  Ry.  Co.  0892),  61  Minn.  304,  312. 
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The  Illinois  courts  have  come  to  a  like  conclusion: 

''The  agreement  is  an  indefinite  and  uncertain  oral  license  to 
use  the  poles  and  right  of  way  of  the  appellee.  Such  an  agreement 
is  within  the  Statute  of  Frauds  and  not  being  an  agreement  for  a 
conveyance  cannot  be  enforced  in  equity.  It  makes  no  diflference 
that  the  licensee  acting  upon  the  strength  of  the  parol  license  may 
have  expended  money  and  made  valuable  improvements  on  the 
faith  of  the  license.  Yet  the  license  is  revocable  at  the  will  of  the 
licensor,  when  entry  was  not  under  an  agreement  for  a  convey- 
ance. .  .  .  The  foregoing  is  the  law  in  this  state,  and  if  the 
agreement  contended  for  were  admitted,  still  the  appellee  had  the 
right  to  revoke  it  at  any  time  and  the  appellant  would  not  be  en- 
titled to  the  relief  sought."^ 

Applying  the  test  of  jural  opposites  and  correlatives  to  this 
.state  of  facts,  B  no  doubt  has  the  privilege  of  entry,  and  he  also 
J  has  the  privilege  of  erecting  improvements  on  the  land.  These  oral 
privileges  so  far  have  saved  B  from  being  a  trespasser.®  But  is  A 
in  any  manner  bound  by  an  oral  privilege  T  Surely  to  begin  with  he 
is  not.  He  has  received  no  consideration  nor  has  he  passed  an  inter- 
est  in  the  lan^J.  If  the  legal  relation  of  the  parties  has  become 
altered  it  must  have  been  through  the  fact  that  B  has  erected 
improvements  which  A  has  permitted.  Since  in  law  A  is  not  bound, 
his  liability  (if  liable  at  all)  must  be  based  on  equitable  principles. 
In  many  jurisdictions,  including  those  last  mentioned,  it  is  held  that 
B's  privileiare  remains  revocable  throughout  and  no  equitable  priv- 
ileges arise: 

''A  licensee  is  conclusively  presumed,  as  a  matter  of  law,  to 
know  that  a  license  is  revocable  at  the  pleasure  of  the  licensor ;  and 
if  he  expends  money  in  connection  with  his  entry  upon  the  land 
of  the  latter  he  does  so  at  his  own  peril.  "^^ 


•Streator  Ind.  Tel.  Co.  v.  Interstate  Ind.  Tel.  Co.  (1908),  142  111.  App.  183,  194. 

And  see  In  accord:  Hicks  v.  Swift  Creek  Mill  Co.  (1901),  133  Ala.  411;  Hodgkins 
V.  Farrinsrton  (1889),  180  Mass.  19;  Johnson  v.  Stillman  (1882),  29  Minn.  95;  Foster 
V.  Browning  (1866),  4  R.  I.  47. 

•"The  distinction  Is  obvious.  Licenses  to  do  a  particular  act  do  not  in  any 
degree  trench  upon  the  policy  of  the  law  which  requires  bargains  respecting  the 
title  or  interest  in  real  estate  shall  be  by  deed  or  in  writing.  They  amount 
to  nothing  more  than  an  excuse  for  the  act,  which  would  otherwise  be  a  tres- 
pass." Cook  V.   Stearns  (1814),    11  Mass.   533. 

^•Minneapolis  Mill  Co.  v.  Minneapolis  &  St.  L.  Ry.  Co.   (1892),  61  Minn.  904. 
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Other  courts  have  come  to  a  different  conclusion  through  apply- 
ing the  doctrine  of  equitable  estonneL  The  holding  of  these  courts 
is  more  nearly  just,  and  is  founded  in  better  reason  as  it  bears  ju- 
dicial analysis.  To  be  sure  A  has  the  legal  power  to  revoke  B's 
privilege,  but  B,  after  adding  improvements  to  the  land,  is  in  a  dif- 
ferent position  than  he  was  before.  Before  the  improvements  A 
had  the  power  to  revoke  B's  privilege,  thereby  creating  in  A  a 
right  against  B  that  B  should  not  be  there,  and  a  correlative  duty 
in  B  to  stay  oflf.  The  addition  of  the  improvements,  however,  has 
raised  in  B  an  equitable  privilege,  and  an  equitable  ** no-right"  in 
A  to  revoke  B's  equitable  privilege  which  conflicts  with  A's  legal 
power.  Many  courts  recognize  this  conflict,  and  give  preference 
to  the  rules  of  equity  holding  that  B's  privilege  has  become  irre- 
vocable r^i 

Mr.  Justice  Gibson  in^erick  v.  Kern: 

**But  a  license  may  become  an  agreement  on  valuable  consid- 
eration ;  as  where  the  enjoyment  of  it  must  necessarily  be  preceded 
by  the  expenditure  of  money;  and  when  the  grantee  has  made  im- 
provements or  invested  capital  in  consequence  of  it,  he  has  become 
a  purchaser  for  a  valuable  consideration.  Such  a  grant  is  direct 
encouragement  to  expend  money,  and  it  would  be  against  all  con- 
science to  annul  it  as  soon  as  the  benefit  expected  from  the  expendi- 
ture is  beginning  to  be  perceived. ''^^ 

Mr.  Justice  Mason  in  Kastner  v.  Benz : 

**The  question  therefore  is  fairly  presented  whether  an  exe- 
cuted parol  license  which  was  given  for  a  valuable  consideration, 
and  upon  the  strength  of  which  the  licensee  has  expended  money 
or  labor  may  be  revoked  at  the  pleasure  of  the  licensor.  .  .  . 
The  question  being  new  in  this  court  we  adopt  the  reasoning  that 
impresses  us  as  being  more  in  keeping  with  modem  ideas  of  equi- 
table principles  as  well  as  with  natural  justice  .  .  .  accepting 
the  plaintiff's  evidence  as  true  we  hold  that  (the)  defendant  is  es- 
topped from  revoking  the  license. ''^^ 

«See  (1913),  23  Yale  Law  Journal,  16,  43. 

"(1826),   14  S.  &  R.   (Pa.)  267. 

»(1908),  67  Kan.  486.  And  see  In  accord:  Stoner  v.  Zucker  (1906),  146  Cal.  616; 
Wichersham  v.  Orr  (1869).  9  Iowa  253;  Noble  v.  Sherman  (1898),  151  Ind.  673;  Joseph 
V.  Wild  (1896),  146  Ind.  249;  Jarvls  v.  Satterwhlte  (1881).  3  Ky.  L.  Rep.  190;  Car- 
rollton  T.  Exch.  Co.  v.  Splcer  (1917),  177  Ky.  340;  Clark  v.  Glidden  (1887),  60  Vt. 
702. 
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License  Coupled  With  An  Interest. 

A,  ihe  owner  of  land,  for  a  valuable  consideration,  sells  to  B 
a  stack  of  hay  standing  on  the  land.  No  interest  in  land  is  passed 
which  would  satisfy  the  Statute  of  Frauds.  Does  B  have  the  priv- 
ilege of  entering  upon  the  land  for  the  purpose  of  hauling  away 
the  hay?  And  if  he  has,  does  A  have  the  power  of  extinguishing 
that  privilege? 

The  leading  English  case  of  Wood  v.  Manley  appears  to  have 
settled  the  law  on  this  question.  In  the  words  of  Lord  Denman, 
C.  J.: 

*'Mr.  Crowdfes's  argument  goes  this  length:  that  if  I  sell  goods 

^  a  party  who  is,  by  the  terms  of  the  sale,  to  be  permitted  to  come 

ahd  take  them,  and  he  pays  me,  I  may  afterwards  refuse  to  let 

him  take  them.    The  law  countenances  nothing  so  absurd  as  this: 

a  license  thus  given  and  acted  upon  is  irrevocable.*'^* 

In  this  class  of  cases  the  doctrine  of  **  licenses  coupled  with  an 
interest  is  involved."**^  There  is  a  unanimity  among  the  authori- 
ties holding  that  where  a  license  is  '^coupled  with  an  interest'*  it  is 
irrevocable.^^  As  previously  stated,  no  interest  in  land  has  passed 
which  would  satisfy  the  Statute  of  Frauds,  yet  such  a  privilege  is 
recognized  as  irrevocable  even  in  a  court  of  law : 

**A  license  to  enter  a  man's  property  is  prima  facie  revocable 
but  irrevocable  even  at  law  if  coupled  with  or  granted  in  aid  of  a 
legal  interest  conferred  on  the  purchaser  and  the  interest  so  con- 
ferred may  be  a  purely  chattel  interest  or  an  interest  in  realty.  "^^ 

If  no  interest  in  land  can  be  created  except  as  recognized  by 
the  Statute  of  Frauds  how  is  it  that  an  oral  privilege  when  **  coupled 
with  an  interest,"  which  is  itself  no  interest  in  land,  is  irrevocable? 

**Now,  in  the  present  case,  the  right  claimed  by  the  plain- 
tiff is  a  right,  during  a  portion  of  each  day  for  a  limited  number 

^a«S9h   11  Ad.   &  E.  34. 

>*This  was  a  case  not  of  a  mere  license  but  of  a  license  coupled  with  an 
Interest.  The  hay,  by  the  sale,  became  the  property  of  the  defendant,  and  the 
license  to  remove  it  became,  as  in  the  case  of  the  tree  and  the  deer,  put  by 
C.  J\  Vaug-han,  irrevocable  by  the  plaintiff;  and  the  rxile  was  properly  refused." 
Wood  V.  Leadbitter  (1845),  18  M.  &  W.  838. 

>*Jones  V.  Tankerville  (1909),  2  Ch.  440;  Snowden  v.  Wilas  (1862),  19  Ind.  10. 

"Jones  V.   Tankerville,   supra. 
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of  days,  to  pass  into  and  through  and  to  remain  in  a  certain  close 
belonging  to  Lord  Bglintoun;  to  go  and  remain  where  if  he  went 
and  remained,  he  would,  but  for  the  ticket,  be  a  trespasser.  This 
is  a  right  affecting  land  at  least  as  obviously  and  extensively  as  a 
right  of  way  over  land — it  is  a  right  of  way  and  something  more ; 
and  if  we  had  to  decide  this  case  on  general  principles  only,  and 
independently  of  authority,  it  would  appear  to  us  as  perfectly  clear 
that  no  such  right  can  be  created  otherwise  than  by  deed."^' 

If  the  privilege  to  enter  upon  another's  land  affects  land,  and 
such  a  privilege  to  be  irrevocable  must  be  created  by  deed,  by  what 
legal  reasoning  can  an  oral  privilege  in  aid  of  a  legal  grant  of  a 
movable  on  the  land  of  the  licensor,  become  irrevocable  t  The 
answer  is  that,  aside  from  the  Statute  of  Frauds,  this  class  of  cases 
is  grounded  in  equitable  principles.  The  correlative  of  B  's  privilege 
to  enter  A's  land  and  haul  away  the  hay  is  A's  ** no-right"  that 
B  should  not  enter.  Since  B's  privilege  forms  part  of  a  contract 
for  the  sale  of  a  movable  there  is  a  valuable  consideration  for  it. 
If  this  were  a  bare  privilege  there  would  be  no  doubt  but  that  A 
would  have  the  legal  power  to  revoke  it.  The  sale  of  the  movable, 
however,  has,  in  equity,  created  a  ** no-right"  in  A,  and  an  equitable 
privilege  in  B,  which  equitable  privilege  conflicts  with  and  prevails 
over  A's  legal  power.  It  would  seem,  therefore,  that  this  irrevoc- 
able privilege  in  B  creates  in  him  an  interest  in  A's  land,  and  that 
this  case  is  without  the  purview  of  the  Statute  of  Frauds.^® 

Should  we  vary  the  facts  just  stated  to  a  case  where  A,  for 
a  valuable  consideration,  sells  to  B  certain  growing  timber  on  A's 
land,  with  a  stipulation  in  the  contract  that  B  may  enter  the  land, 
cut  and  remove  the  timber,  the  same  legal  result  would  follow  as 
in  the  sale  of  a  movable.    The  subject  of  the  purchase,  to  be  sure, 

*«Wood  V.  Leadbitter,   supra. 

*»"A  second  class  of  authorities  involving  so-called  'licenses  coupled  with 
a  grant'  consists  of  cases  like  Wood  v.  Manley.  This  leading  case  established 
the  rule  that  the  sale  of  a  movable  located  on  the  vendor's  land,  coupled  with 
permission  to  enter  on  the  land  for  the  purpose  of  removal,  results  in  an  'ir- 
revocable' privilege  (frequently  called  'license')  of  entering  the  land  and  re- 
moving the  object  purchased.  It  would  seem  clear  that  in  this  case  also  there 
are  accompanying  rights  (or  claims)  against  interference.  It  is  equally  clear 
that  the  total  aggregate  (rights,  privileges,  powers  and  immunities)  should  be 
recognized  as  an  interest  In  land,  even  though  not  within  the  general  common 
law  requirement  of  a  deed  or  the  requirement  of  section  1  of  the  Statute  of 
Frauds."  Hohfeld,  Faulty  Analysis  in  Easement  and  License  Cases  (1917),  27 
Yale  Law  Journal  66,   100. 
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differs  materially  in  that  here  is  a  sale  of  an  immovable  (trees 
drawing  their  sustenance  from  the  soil),  which  in  itself  involves 
an  interest  in  land.  The  legal  reasoning  applied  in  the  former  case, 
however,  is  apropos  here.  A  valuable  consideration  having  passed 
an  equitable  privilege  is  created  in  B  to  go  upon  the  land,  cut  and 
remove  the  trees.  Or,  in  other  words,  B  has  a  right  against  inter- 
ference. A,  having  the  legal  power  to  revoke  B's  legal  privilege, 
is  prevented  from  doing  so  by  B's  equitable  privilege,  which  con- 
flicts with  his  (A's)  legal  power.^o 

*'0n  the  other  hand,  if  A,  by  instrument  not  under  seal,  for 
good  consideration,  agrees  that  B  shall  have  the  right  of  shooting 
and  carrying  away  game  on  A's  estate  for  a  term  of  years,  the 
license  conferred  is  at  law  revocable,  because  the  nature  of  the  in- 
terest intended  to  be  conferred  is  a  proi&t  a  prendre,  and  cannot  at 
law  be  created  otherwise  than  by  deed.  The  agreement,  however, 
confers  on  B  a  good  interest  in  equity,  and  the  license  is  in  equity 
an  irrevocable  license,  and  a  court  of  equity  will  accordingly  re- 
strain its  revocation.  .  .  .  Even,  therefore,  if  no  interest  at  law 
passes  by  a  contract  for  the  sale  of  specific  growing  timber  to  be 
cut  by  the  purchaser,  it  is  difficult  to  see  why  on  principle  equity 
should  not  restrain  the  vendor  from  revoking  the  license  conferred 
by  the  contract,  though  it  might  be  unable  to  compel  the  purchaser 
to  cut  the  timber  if  he  refused  to  do  so.  .  .  .  An  injunction  re- 
straining the  revocation  of  the  license  when  it  is  revocable  at  law, 
may  in  a  sense  be  called  relief  by  way  of  specific  performance,  but 
it  is  not  specific  performance  in  the  sense  of  compelling  the  vendor 
to  do  anything.  It  merely  prevents  him  from  breaking  his  contract, 
and  protects  a  right  in  equity  which  but  for  the  absence  of  a  seal 
would  be  a  right  at  law,  and  since  the  Judicature  Act  it  may  well  be 


»"The  English  Judicature  Act  of  1873,  already  quoted,  after  uniting  all  the 
higher  tribunals  into  one  Supreme  Court  of  Judicature,  enacts  that,  'in  every 
civU  cause  or  matter  law  and  equity  shall  be  concurrently  administered'  by  this 
court  according  .to  certain  general  rules;  and  that  generally  in  all  matters  not 
particularly  mentioned  in  other  provisions  of  the  act,  in  which  there  is  a 
conflict  or  variance  between  the  rules  of  equity  and  the  rules  of  the  common 
law,  with  reference  to  the  same  matter,  the  rules  of  equity  shall  prevail:  86 
ft  87  Vict.,  Chap.  66,  Sections  24,  25.  This  great  reform  which  was  inaugurated 
by  New  York  in  1848  has  been  adopted  by  the  states  of  Ohio,  Kentucky,  Sndiana, 
Wisconsin,  Iowa,  Minnesota,  Missouri,  Kansas,  Nebraska,  Nevada,  California, 
Oregon,  North  Carolina,  South  Carolina,  Arkansas,  Connecticut,  Colorado,  and 
by  the  territories  of  Washington,  Montana,  Idaho,  Dakota,  Wyoming,  Arizona, 
Utah.    Pomeroy,  Equity  Jurisprudence  (4th  ed.  1918),  Sec.  40,  note. 
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doubted  whether  the  absence  of  a  seal  in  such  a  case  can  be  relied 
on  in  any  court,  "^i 

Licenses  Founded  Upon  Valuable  Consideration. 

Up  to  this  point  the  courts,  on  the  various  questions  considered, 
have  usually  reached  equitable  solutions.  But  in  turning  to  a  state 
of  facts  where  A,  for  a  valuable  consideration,  grants  to  B  the  priv- 
ilege, for  some  purpose  or  another,  of  entering  A*s  land  some 
startling  results  have  been  reached.  It  has  been  quite  generally 
held,  where  the  licensee's  claim  is  based  only  in  contract,  that  the 
privilege  may  be  revoked  at  any  time  at  the  will  of  the  licensor. 
And  where  revoked  the  licensee  may  sue  for  breach  of  contract, 
but  not  in  tort,  even  though  he  has  been  forcibly  ejected : 

**The  revocation  of  a  license  is  in  itself  no  less  effectual  though 
it  may  be  a  breach  of  contract.  If  the  owner  of  the  land  or  a  build- 
ing admits  people  thereto  on  payment,  as  spectators  of  an  entertain- 
ment or  the  like,  it  may  be  a  breach  of  contract  to  require  a  person, 
who  has  duly  paid  his  money  and  entered,  to  go  out,  but  a  person 
so  required  has  no  title  to  stay,  and  if  he  persists  in  staying  he  is 
a  trespasser.  "22 

The  question  has  frequently  arisen  over  the  power  of  the 
licensor  to  revoke  the  licensee's  privilege  of  admission  to  a  place 
of  amusement,  when  a  valuable  consideration  has  been  paid.  On 
this  point  the  law  seems  to  have  been  well  settled  (at  least  until 
recently)  that  the  licensor  may  revoke  this  privilege  at  his  pleasure. 
And  if  he,  after  revoking  the  privilege,  ejects  the  licensee  without 
unnecessary  force,  no  tort  action  can  be  based  thereon: 

**It  was  suggested  that,  in  the  present  case,  a  distinction  might 
exist,  by  reason  of  the  plaintiff's  having  paid  a  valuable  considera- 
tion for  the  privilege  of  going  on  the  land.    But  this  fact  makes  no 

"Jones  V.  Tankervllle,   supra.    And  see  Snowden  v.  Wllas,   supra. 

Compare  the  followinsr  cas<;s  holding:  that  an  oral  sale  of  trees  gives  the 
vendee  a  privilege  to  enter,  but  that  such  privilege  is  revocable  until  the  trees 
are  severed  when  the  privilege  of  entering  and  removing-  them  as  chattels  be- 
comes irrevocable:  Armstrong  v.  Lawton  (1881),  73  Ind.  498;  Emerson  v.  Shores 
(1901).  95  Me.  237;  Fish  v.  Capwell  (1894).   18  R.   I.  667. 

"Pollock  on  Torts  (9th  ed.  1912)  390.    And  see  Rhodes  v.  Otis  (1859).  33  Ala.  678. 
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difference;  whether  it  may  give  the  plaintiff  a  right  of  action 

against  those  from  whom  he  purchased  the  ticket,  or  those  who 

authorized  its  being  issued  and  sold  to  him,  is  a  point  not  necessary 

to  be  discussed;  any  such  action  would  be  founded  on  breach  of 

contract,  and  would  not  be  the  result  of  his  having  acquired  by  the 

ticket  a  right  of  going  upon  the  land,  in  spite  of  the  owner  of  the 

soil ;  and  it  is  sufficient,  on  this  point,  to  say,  that  in  several  of  the 

cases  we  have  cited     .     .     .    the  alleged  license  has  been  granted 

for  a  valuable  consideration  but  that  was  not  held  to  make  any 
difference/ '23 

It  is  submitted  the  reasoning  in  these  cases  is  inaccurate.  Where 
a  ''bare  license"  is  involved  the  licensor  is  under  no  legal  duty. 
He  may  revoke  at  pleasure  and  such  act  will,  of  course,  not  involve 
a  breach  of  a  legal  duty.  But  where  a  valuable  consideration  has 
passed  the  parties  are  in  an  entirely  different  position  than  they 
were  before.  If  A  has  a  horse  and  tells  B  that  B  may  ride  the  horse 
to  Oshkosh,  A  could,  no  doubt,  withdraw  the  privilege,  even  after 
B  was  seated  in  the  saddle.  But  if  A  has  a  horse  and  B  has  $100.00, 
and  B  says,  **I  will  give  you  $100.00  for  your  horse,"  and  A  agrees, 
whereupon  the  money  is  paid,  the  horse  belongs  to  B,  and  no  court 
would  hold  that  A  could  revoke  the  contract.  Or  if  B  should  say 
to  A,  **I  will  give  you  $10.00  if  you  will  allow  me  to  ride  your 
horse  for  one  day,"  and  A  agrees,  a  binding  contract  has  been 
created.2*  And  if  B  were  seated  in  the  saddle  on  the  day  desig- 
nated and  A  came  along  and  said,  *'I  hereby  revoke  your  privilege 


"Wood  V.  Leadbltter  (1845),  13  M.  &  W,  838.  See  In  accord:  Collister  v. 
Ha^man  (1906).  183  N.  Y.  250;  and  Mr.  Justice  Holmes  In  Marrone  v.  Washington 
Jockey  Club  (1913),  227  U.  S.  633:  **We  see  no  reason  for  declinlngr  to  follow  the 
commonly  accepted  rule.  The  fact  that  the  purchaser  of  the  ticket  made  a 
contract  is  not  enough.  A  contract  binds  only  the  person  of  the  maker,  but 
does  not  create  an  interest  in  the  property  that  it  may  concern  unless  it  also 
operates  as  a  conveyance.  The  ticket  was  not  a  conveyance  of  an  interest  in 
the  race  track,  not  only  because  it  was  not  under  seal,  but  because  by  common 
understanding  it  did  not  purport  to  have  that  effect.  There  would  be  obvious  in- 
convenience if  it  were  construed  otherwise.  But  if  It  did  not  create  such  an  in- 
terest, that  is  to,  say,  a  rig-ht  in  rem,  valid  against  the  land  owner  and  third 
parties,  the  holder  had  no  right  to  enforce  specific  performance  by  self-help. 
His  only  right  was  to  sue  upon  the  contract  for  the  breach.  It  is  true  that  if 
the  contract  were  incidental  to  the  right  of  property  either  in  the  land  or  In 
goods  upon  the  land,  there  might  be  an  irrevocable  right  of  entry;  but  where 
the  contract  stands  by  itself,  it  must  be  either  a  conveyance  or  a  license,  sub- 
ject to  be  revoked." 

•♦See  article  by  Professor  Arthur  Li.  Corbin,  Offer  an<i  Acceptance  and  Some 
of  the  Resulting  Legal  Relations  (1917),  26  Yale  Law  Journal  169. 
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to  Tide  that  horse,"  what  court  would  not  allow  B  to  recover  in 
tort  if  A  proceeded  to  knock  B  off  from  the  horse  ?  And  if  A,  on 
that  day,  took  possession  of  the  horse,  without  B  's  consent,  B  might 
even  bring  replevin  for  the  horse.^^  Let  if  A  owns  a  theater  and 
sells  B  a  ticket,  it  is  held  that  A  may  revoke  B's  privilege,  eject 
him,  and  not  be  answerable  in  tort,  even  though  B  has  paid  a  val- 
uable consideration  and  his  conduct  has  been  exemplary.  And  all 
this  because  the  theater  seat  is  on  A's  land,  and  B,  not  having  pur- 
chased the  land,  or  an  interest  in  it,  in  a  manner  permissible  under 
the  Statute  of  Frauds,  becomes  a  mere  trespasser  at  A's  will. 
Surely  the  average  theatergoer  would  find  little  consolation  in  this 
reasoning  after  being  ejected  from  a  theater  from  no  fault  of  his 
own. 

But  the  law,  in  this  particTilar,  is  not  sound  in  reason.  When 
B  has  paid  A  for  the  privilege  of  entering  the  theater  B  is  no  longer 
under  a  duty  to  stay  out.  The  correlation  of  B's  privilege  is  A*s 
*' no-right"  that  B  should  not  attend  the  theater.  B's  privilege  is 
equitable  since  it  was  not  created  in  a  manner  recognized  by  law, 
i.  e.,  the  Statute  of  Frauds.  Since  B's  privilege  does  not  have  the 
sanction  of  the  Statute  of  Frauds,  A  still  has  the  legal  power  to 
revoke  it^*  A's  legal  power  therefore  conflicts  with  B's  equitable 
privilege,  and  when  such  is  the  case  the  rules  of  equity  prevail.^^ 
A,  therefore,  in  equity,  cannot  revoke  B's  privilege.    Should  A  eject 

»Sowden  v.  Keesler  (1898).  76  Mo.  A.  581. 

**"A  right  is  one's  affirmative  claim  against  another,  and  a  privilege  is  one's 
freedom  from  the  right  or  claim  of  another.  Similarly,  a  power  is  one's  af- 
firmative control  over  a  given  legal  relation  as  against  another;  whereas  an  im- 
munity is  one's  freedom  from  the  legal  power  or  'control'  of  another  as  re- 
gards some  legal  relation."    Hohfeld  (1913),  23  Tale  Law  Journal  16,  55. 

""When  A  purchases  a  ticket  to  enter  and  occupy  a  seat  in  B's  theater,  it 
is  commonly  asserted  that  A  gets  a  mere  'revocable  license,'  This  Is  inac- 
curate. The  term  'license'  is  meiely  descriptive  of  a  group  of  operative  facts 
which  create  in  A  a  'privilege'  of  entering  and  occupying  the  designated  seat 
during  the  performance.  The  operative  facts  referred  to  are,  of  course,  the 
payment  of  consideration,  the  issuance  of  the  ticket,  proper  behavior,  etc.  A 
haying  acquired  this  'privilege'  B  is  obviously  in  a  different  position  as  regards 
A  from  what  he  was  before.  B  is  now  said  to  have  a  'no-right'  that  A  should 
not  be  there;  or.  in  other  words.  A  does  not  have  the  'duty'  to  stay  out  of  the 
theater,  the  privilege  of  entering  being  the  negation  of  the  'duty'  to  stay  out. 
Under  the  doctrine  of  Wood  v.  Leadbitter.  B  would  still  possess  a  'power* 
of  extinguishing  A's  legal  'privilege'  and  creating  a  'duty'  in  him  to  leave. 
This  same  act  would,  of  course,  extinguish  his  own  'no-right'  and  give  rise 
to  a  'right*  or  'claim'  that  A  depart.  Wherever  the  principles  of  equity  are 
enforced,  however,  A's  equitable  'privilege'  will  remain  undefeated  by  B's  legal 
'power.'  **    Comment  (1917).  26  YaJe  Law  Joufhal  395.   397. 
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B,  A  would  be  guilty  of  the  breach  of  a  legal  duty,  which  would 
give  rise  to  a  correlative  right  in  B  to  recover  in  tort. 

This  is  the  law  reduced  to  sound  principles.  It  remains  to  bo 
seen  if  there  is  any  judicial  sanction  for  this  reasoning,  or  whether 
it  is  *'mere  theory."  The  law  of  Wood  v.  Leadbitter,  supra,  is, 
almost  without  exception,  the  law  in  the  United  States  today.^* 
In  England,  however,  Wood  v.  Leadbitter  has  been  overruled  by  the 
case  of  Hurst  v.  Picture  Theaters,  Limited.  In  that  case  the  plain- 
tiff sued  to  recover  damages  for  an  alleged  assault  and  false  im- 
prisonment. He  had  gone  to  the  defendant's  theater,  had  bought 
and  paid  for  a  six  penny  seat,  and  had  been  given  a  metal  check 
entitling  him  to  an  unreserved  seat.  At  the  door  he  gave  up  his 
check  and  was  shown  to  a  place.  In  the  midst  of  the  performance 
he  was  asked  to  leave,  and  on  his  refusal  to  do  so  a  porter  took 
hold  of  him  under  the  arms  and  lifted  him  from  the  seat.  The  plain- 
tiflf  then  walked  out.  The  court  held  that  the  ticket  of  admission 
was  not  a  revocable  license  but  entitled  the  plaintiff  to  remain 
throughout  the  entire  performance. 

From  the  opinion  of  Buckley,  C.  J.,  in  the  case  last  mentioned : 

**The  position  of  matters  now  is  that  the  court  is  bound  under 
the  Judicature  Act  to  give  effect  to  equitable  doctrines.  The  ques- 
tion we  have  to  consider  is  whether,  having  regard  to  equitable 
consideration,  Wood  v.  Leadbitter,  13  M.  &  W.  838,  is  a  decision 
which  can  be  applied  in  its  integrity  in  a  court  which  is  bound  to 
give  effect  to  equitable  considerations.  In  my  opinion,  it  is  not. 
Cozens-Hardy,  J.,  as  he  then  was,  the  present  Master  of  the  Rolls, 
in  the  case  of  Lowe  v.  Adams,  said  this  (1901),  2  Ch.  598,  p.  600: 
'Whether  Wood  v.  Leadbitter,  13  M.  &  W.  838,  is  still  good  law  hav- 
ing regard  to  Walsh  v.  Landsdale, '  21  Ch.  D.  9,  which  is  a  decision 
of  the  court  of  appeal,  *is  very  doubtful.'  The  present  Lord 
Parker,  then  Parker  J.,  in  the  case  of  Jones  v.  Tankerville,  says 
this  (1909)  2  Ch.  440,  at  p.  443:  *An  injunction  restraining  the  re- 
vocation of  the  license,  where  it  is  revocable  at  law,  may  in  a  sense 
be  called  relief  by  way  of  specific  performance,  but  it  is  not  specific 
performance  in  the  sense  of  compelling  the  vendor  to  do  anything. 

"Marrone  v.  Washington  Jockey  Club  (1913  U.  S.)t  supra.  CoUister  v.  Hay- 
man  (1906),  183  N.  Y.  2M);  People  v.  Flynn  (1907).  189  N.  Y.  180;  Buenzle  v.  New- 
port Amusement  Assoc.  (1908).  68  Atl.  (R.  I.)  721;  N.  W.  V.  Co.  v.  Black  (1912), 
113  Va.  728.    But  see  California  Statutes  1893.   p.  220. 
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It  merely  prevents  him  from  breaking  his  contract,  and  protects  a 
right  in  equity  which  but  for  the  absence  of  a  seal  would  be  a  right 
at  law,  and  since  the  Judicature  Act  it  may  well  be  doubted  whether 
the  absence  of  a  seal  in  such  a  case  can  be  relied  on  in  any  court.' 
What  was  relied  on  in  Wood  v.  Leadbitter,  13  M.  &  W.  838,  and 
rightly  relied  on  at  that  date,  was  that  there  was  not  an  instrument 
under  seal,  and  therefore  the  licensee  could  not  say  that  he  was  not 
a  mere  licensee,  but  a  licensee  with  a  grant.  That  is  now  swept 
away.  It  cannot  be  said  as  against  the  plaintiff  that  he  is  a  licensee 
with  no  grant  merely  because  there  is  not  an  instrument  under  seal 
which  gives  him  a  right  at  law."2» 

The  following  comment  from  the  Law  Quarterly  Review,  edited 
by  Sir  Frederick  Pollock,  is  of  interest: 

'*The  well  known  and  much  discussed  case  of  Wood  v.  Lead- 
bitter,  decided  all  but  seventy  years  ago,  by  the  court  of  exchequer, 
in  its  golden  age  .  .  .  appears  to  be  deprived  of  all  practical 
authority  by  the  decision  of  the  court  of  appeal  in  Hurst  v.  Picture 
Theatres,  Ltd.  .  .  .  According  to  the  court  of  exchequer  a  re- 
vocable license  is  no  less  revocable  because  the  revocation  of  it 
may  be  a  breach  of  contract,  and  if  it  is  revoked  in  breach  of  con- 
tract, the  licensee's  only  remedy  at  law  is  an  independent  action 
for  damages  on  the  contract.  He  could  not,  of  course,  before  the 
Judicature  Act,  make  anything  in  a  court  of  law  of  his  claim  to  an 
injunction  in  equity,  which  in  several  cases  he  might  well  maintain. 
But  suppose,  even  in  1845,  a  vice-chancellor  present  in  the  race 
stand  or  theatre,  a  ticketholder  turned  out  by  the  bare  arbitrary 
will  of  the  manager  in  defiance  of  the  contract  and  the  licensee  ap- 
plying to  the  vice-chancellor,  in  the  emergency,  for  an  ex  parte  in- 
junction, is  it  clear  that  the  injunction  would  not  have  been 
granted?  And  is  it  now  possible  for  a  court  having  equitable  as 
well  as  legal  jurisdiction  to  treat  as  rightful  in  a  sense  an  expulsion 
which  a  court  of  equity  would  have  restrained  if  a  motion  could 
have  been  made  in  time  ?  The  Lord  Justices  Buckley  and  Kennedy 
think  not,  also  suggesting  that  a  contract  for  a  seat  at  a  specified 
performance  creates  not  a  bare  license  but  a  license  coupled  with 
some  kind  of  interest,  a  point  not  made  in  Wood  v.  Leadbitter, 
and  not  considered  by  the  court  of  exchequer.  Phillimore,  L.  J., 
dissenting,  not  without  plausible  grounds,  and  suggested  that  the 
real  implied  term  is  only  to  return  the  licensee's  money  if  the 


»(1916).  1  K.  B.  1.    And  see  the  case  of  Taylor  v.  Waters  (1816),  7  Taunt.  374, 
decided  before  the  case  of  Wood  v.  Leadbitter,  supra. 
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license  is  unreasonably  revoked:  a  suggestion  which  surely  no  play- 
goer would  accept. ''^^ 

Changes  occur;  thought  slowly  progresses;  one  idea  takes  the 
place  of  another,  and  viewpoints  vary.  It  has  been  one  of  the  sever- 
est criticisms  of  the  law  that  it  has  not  kept  abreast  with  events. 
We  are  not  ready  to  assert  that  the  Statute  of  Frauds  has  had  its 
day  and  served  its  purpose.  But  when  a  portion  of  it  is  so  applied 
that  it  is  absurd  to  believe  such  could  ever  have  been  intended  by 
its  framers,  and  such  portion  hinders  justice,  courts  should  welcome 
the  opportunity  to  supplant  it  with  principles  of  equity  and  reason. 

■•(1916),  31  Law  Quarterly  Review  9.  Irving,  J.  A.,  in  Bamswell  v.  National 
Amusement  Co.,  Ltd.  (1916).  21  B.  C.  436,  439:  "It  appears  that  the  plaintiff 
entered  the  buildinir  as  a  spectator  who  had  only  paid  his  money  to  see  the 
entertainment.  He  was  therefore  entitled  to  remain.  Wood  v.  Leadbitter 
•  •  •  was  decided  on  the  grround  that  the  plaintiff  had  not  obtained  an  instru- 
ment under  seal  grantinsr  him  the  privilege  he  claimed.  But  the  Judicature  Act 
has  changed  all  that.  The  court  now  gives  effect  to  equitable  considerations 
and  will  protect  a  right  in  equity,  which  but  for  the  absence  of  an  instrument 
under  seal  would  be  a  right  at  law." 

Note  to  Jackson  &  Sharp  Co.  v.  P.  W.  &  B.  R.  R.  Co.  (1871),  4  Del.  Ch. 
180,  196:  "It  (the  privilege  of  a  ticket  holder)  would  seem  to  be  just  such  a 
privilege  or  authority  as  might  properly  be  the  subject  of  a  license,  and  in 
that  view  the  objection  to  the  recovery  of  the  plaintiff  in  Wood  v.  Leadbitter 
would  rest,  not  upon  the  invalidity  of  the  ticket  considered  as  the  grant  of  an 
easement,  but  upon  its  revocability  as  a  license.  On  this  point  Mr.  Baron 
Alderson  held  it  revocable  at  the  absolute  pleasure  of  Lord  Eglintoun  even 
though  sold  for  a  consideration  because  he  considered  that  a  license  to  enter 
upon  land  was  always  revocable  except  when  coupled  with  an  interest  in  some- 
thing upon  the  land  created  by  grant  or  duly  enacted  otherwise  than  by  the 
license  itself.  This  opinion  is  based  mainly  upon  an  early/judgment  by  C.  J. 
Viaughan  in  Thomas  v.  Sorrell.  •  •  •  But  C.  J.  Vaughns  general  statement 
of  the  most  common  and  obvious  ground  on  which  a  -license  to  enter  on  land 
becomes  irrevocable  can  hardly  be  taken  as  sufficient  authority  to  exclude  all 
other  grounds;  and  certainly  the  doctrine  of  equitable  estoppel  is  as  clear  a 
ground  for  holding  Irrevocable  a  license  to  enter  on  land  temporarily  to  wit- 
ness races  as  is  the  right  to  the  deer  killed  on  the  land  under  license  to  enter 
and  kill  such  deer.  Laying  out  of  consideration  the  Statute  of  Frauds  as  Aot 
applying  in  either  case,  and  if  it  applies  to  either  it  must  to  both,  the  ques- 
tion depends  simply  upon  the  revocability  of  a  license;  and  there  i%  nothing 
in  the  nature  of  a  license  to  withdraw  it  from  the  doctrine  of  equitable  es- 
toppel, no  more  in  a  license  to  enter  temporarily  upon  the  land  than  a  license 
to  do  anything  else,  supposing  the  Statute  of  Frauds  out  of  the  way.  Indeed 
the  cases  put  by  C.  J.  Vaughan  of  a  license  to  enter,  coupled  with  an  interest, 
must,  after  all,  be  resolved  by  this  doctrine  of  estoppel;  being  upon  it,  is  not  a 
general  right  incident  to  property  in  the  chattel,  but  it  springs  from  the  au- 
thority given  by  the  owner  of  the  soil  to  kill  the  deer  or*to  place  the  chattel 
there,  which  authority  he  cannot  in  good  faith  revoke  to  the  prejudice  of  the 
party  who  has  acted  upon  it,  supposing  there  be  in  such  a  case  no  objection  to  tho 
validity  of  the  license  as  passing  an  interest  in  land.  And  it  is  upon  this  prin- 
ciple of  equitable  estoppel  that  In  the  later  cases  the  irrevocability  of  a  license 
to  enter  on  land  is  coupled  with  an  interest  in  something  upon  it,  has  been 
placed."  "" 

Compare  Metts  v.  Charleston  Theatre  Co.  (1916),  106  S.  C.  19;  Boswell  v. 
Barnum  &  Bailey  (1916),  136  Tenn.  36;  Weber-SUlr  Co.  v.  Fisher  (1909),  119  8.  W. 
(Ky.)  196. 
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LAW  AND  EQUITY  IN  THE  FEDERAL  COURTS. 

By  Earl  C.  Arnold* 

(All  Italics  used  in  quotations  herein  are  those  of  the  writer.) 


The  pleading  which  came  into  vogue  tinder  the  common  law 
and  equity  systems  has  been  modified  gradually,  following  a  work- 
ing out  of  the  plans  originated  by  David  Dudley  Field.  Not  to  ex- 
ceed seven  states  now  retain  the  pure  common  law  system  of  plead- 
ing. Many  jurisdictions  have  abolished  all  distinctions  between  law 
and  equity.  The  result  to  the  profession  has  been  that  a  large  part 
of  the  time  of  the  courts  has  been  occupied  with  the  interpretation 
of  statutes  of  technical  import.  To  the  law  student  it  has  resulted 
in  instilling  a  feeling  that  a  study  of  the  science  of  pleading  as  our 
fathers  understood  it  is  a  waste  of  time,  for  the  next  legislature 
may  abolish  all  the  law  of  pleading  which  he  knows.  The  effect 
on  both  the  profession  and  the  student  has  been  unfortunate,  for 
it  has  discounted  the  necessity  for  a  foundation  in  the  study  of 
the  science  of  pleading  which  is  necessary  in  any  system.  This  im- 
pression may  not  be  the  fault  of  the  code  system  itself  as  much  as 
its  sponsors  who  convey  the  idea  that  the  code  sets  up  a  new  system, 
unconnected  with  anything  with  which  the  world  has  yet  been  ac- 
quainted. The  fact  is  that  no  code  yet  has  abolished  the  necessity 
for  an  intricate  knowledge  of  common  law  and  equity  pleading. 
While  in  words  a  state  constitution  may,  as  many  do,  abolish  all 
distinctions  between  law  and  equity,  the  courts  in  construing  vari- 
ous statutes  of  modem  origin  are  compelled  to  resort  to  the  musty 
volumes  which  our  forefathers  cited  as  authority.  For  instance, 
in  such  a  state,  if  a  petition  for  an  injunction  be  filed,  whether  a 
jury  trial  be  permitted  requires  a  determination  of  the  fact  that  it 
is  in  form  an  equitable  action,  and  that  in  such  cases  no  jury  is 
authorized.  Abolition  of  the  distinction  between  the  forms  of  a 
bill  in  chancery  and  the  common  law  declaration  has  not  obliterated 
tie  essential  and  inherent  distinctions  between  law  and  equity  as 
two  separate  sciences.    What  was  an  action  at  law  before  the  adop- 

•Professor  of  Law,  University  of  Florida  College  of  Law. 
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tion  of  the  code  is  yet  an  action  founded  upon  legal  principles. 
What  was  a  suit  in  equity  before  the  code,  is  still  an  action  founded 
upon  equitable  principles.^  No  criticism  or  defense  of  the  code 
system  is  intended,  but  the  mere  statement  of  a  fact,  viz. :  that  the 
code  system  has  not  abolished  the  necessity  for  the  study  of  com- 
mon law  and  equity  pleading,  but  it  has  emphasized  the  import- 
ance of  such  study.  The  law  schools  must  emphasize  the  procedural 
courses  more,  and  encourage  the  prospective  lawyer  to  become 
rooted  in  the  science  of  pleading,  if  they  expect  to  impress  the  com- 
munity by  the  success  of  their  graduates. 

To'  prevent  this  article  from  assuming  tlie  length  of  an  en- 
cyclopedia on  the  subject  of  pleading,  it  will  be  necessary  to  de- 
limit the  subject.  The  purx)ose  is  to  impress  one  point,  namely, 
that  neither  legislation  by  the  states  or  Congress,  nor  any  rule  of 
court,  can  abolish  the  distinction  between  common  law  and  equity 
pleading.  While  the  two  systems  can  be  blended  partially  in  the 
state  practice  they  remain  separate  and  distinct  in  the  Federal 
courts  until  the  people  of  the  states,  through  an  amendment  to  the 
Constitution  of  the  United  States,  agree  otherwise.  Whether  the 
present  Federal  practice  is  wise  or  not  is  not  within  the  purview 
of  the  present  discussion.  With  the  readjustment  of  all  things  in 
our  reconstruction  period  it  need  not  be  unexpected  if  reformers 
continue  to  suggest,  as  they  have  in  the  past,  that  the  judicial  sys- 
tem be  changed,  carrying  with  it  a  reformation  of  pleading.^ 

The  judicial  power  of  the  United  States  has  been  vested  in  one 
Supreme  Court  and  such  inferior  courts  as  Congress,  from  time  to 
time,  has  established.'  The  only  court  in  the  United  States  which 
could  not  be  abolished  except  by  the  laborious  method  of  submitting 
the  matter  after  a  two-thirds  vote  of  both  houses  of  Congress  to 
the  various  states  for  affirmative  vote  by  three-fourths  of  them,  is 
the  Supreme  Court  of  the  United  States.  No  Congress  can  affect 
it.    It  is  an  independent  department  of  government,  secure  from 


^Sutherland's  Code  Pleading-  and  Practice,   Sec.  87. 

'See  article  in  the  Journal  of  the  American  Judicature  Society  for  Decem- 
ber, 1918,  by  Judge  Adolph  J.  Rodenbeck  of  the  Supreme  Court  of  New  York, 
on  •'Principles  of  Modem  Procedure"  In  which  he  says:  "There  should  be  no 
distinction  in  the  form  of  an  action  in  equity  and  at  law." 

'Article  3,  Section  1,  Constitution  of  the  United  States. 
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encroadunent  by  any  other  department.  In  a  like  manner  its  jur- 
isdiction can  not  be  enlarged  or  contracted  from  that  originally 
authorized  by  the  same  instrument  which  established  it.  Among 
other  things,  the  section  dealing  with  the  jurisdiction  of  the  Su- 
preme Court  and  inferior  courts  established  by  Congress  declares 
that: 

''The  judicial  power  shall  extend  to  all  cases,  in  law  and  eguUy, 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made,   or  which  shall  be  made  under  their  authority; 

In  the  seventh  amendment,  it  is  provided  that: 

"In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the  com- 
mon law.** 

In  the  eleventh  amendment  to  the  Federal  Constitution  it  is 
declared  that: 

"The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign  state.** 

What  was  the  intention  of  our  forefathers  in  writing  into  our 
Constitution  the  sections  to  which  reference  has  been  madef  Did 
they  intend  to  maintain  a  distinction  between  the  terms  italicized! 
May  Congress,  by  its  fiat,  abolish  distinctions  between  actions  at 
law  and  equity  recognized  when  our  Constitution  was  written! 
Could  we  have  a  Federal  code  pleading  system  patterned  after  that 
originated  by  David  Dudley  Field!  The  answer  is  that  only  the 
people  may  remove  the  distinctions  which  for  one  hundred  and 
thirty  years  have  been  maintained  between  law  and  equity.  In 
each  provision  of  the  Constitution  quoted  above,  law  and  equity 
are  distinctly  and  separately  mentioned. 

The  legislative  branch  of  our  government  passed,  as  one  of  its 
first  acts,  this  section,  which  is  in  effect  today : 


^Article  8,   Section  2,  Constitution  of  the  United  States. 
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*'The  laws  of  the  several  states,  except  where  the  Constitution, 
treaties  or  statutes  of  the  United  States  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in  trials  at  common  law, 
in  the  courts  of  the  United  States,  in  cases  where  they  apply."* 

Again,  in  1872,  Congress  enacted  that: 

**The  practice,  pleadings  and  forms  and  modes  of  proceeding 
in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the  circuit 
and  district  courts,  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  existing  at  the 
time  in  like  causes  in  the  courts  of  record  of  the  state  within  which 
such  circuit  or  district  courts  are  held,  any  rule  of  court  to  the 
contrary  notwithstanding. ' '® 

What  is  the  effect  of  the  two  sections  last  quoted  in  view  of 
the  codification  in  many  states,  and  the  general  attempt  to  abolish 
all  distinctions  between  law  and  equity?  In  states  like  California 
and  New  York,  where  the  system  of  code  pleading  obtains,  is  it 
not  necessary  to  follow  the  same  system  in  the  Federal  courts  sit- 
ting in  the  same  state?  The  answer  is  in  the  negative,  for  which 
ample  support  is  found  in  the  opinions  written  by  various  members 
of  the  Supreme  Court  of  the  United  States.  No  action  of  the  state 
can  abolish  the  distinction  between  law  and  equity  embodied  in  the 
CJonstitution.  However  the  states  may  blend  the  two  systems,  they 
can  have  no  effect  when  the  lawyer  pleads  in  a  Federal  court. 

Referring  to  the  first  of  the  acts  above  quoted,  in  holding  that 
an  equitable  title  could  not  be  set  up  in  defense  of  an  action  of 
ejectment  in  a  Federal  court,  even  if  permissible  in  a  similar  action 
in  a  state  court  in  the  same  jurisdiction,  the  Supreme  Court  of  the 
United  States  approved  this  language  a  hundred  years  ago : 

'*By  the  laws  of  the  United  States  the  circuit  courts  have  cog- 
nizance of  all  suits  of  a  civil  nature  at  common  law,  and  in  equity, 
in  cases  which  fall  within  the  limits  prescribed  by  those  laws.  By 
the  34th  section  of  the  judiciary  act  of  1789  it  is  provided  that  the 
laws  of  the  several  states,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide, 
8hall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  jvhere  they  apply.    The  act  of 


■Act  September  24,  178D,  Ch.  20,  1  St.  at  L.  98,  R.  8.  721. 
•Act  June  1,  1872,  Ch.  265.  17  St.  at  L.  197,  R.  8.  914. 
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May,  1792,  confirms  the  modes  of  proceeding  then  used  in  suits 
at  common  law  in  the  courts  of  the  United  States,  and  declares 
that  the  modes  of  proceeding  in  suits  of  equity  shall  be  'according 
to  the  principles,  rules  and  usages,  which  belong  to  courts  of  equity, 
as  contradistinguished  from  courts  of  common  law,'  except  so  far 
as  may  have  been  provided  for  by  the  act  to  establish  the  judicial 
courts  of  the  United  States.  It  is  material  to  consider  whether  it 
was  the  intention  of  Congress,  by  these  provisions,  to  confine  the 
courts  of  the  United  States  in  their  mode  of  administering  relief  to 
the  same  remedies,  and  those  only,  with  all  their  incidents,  which 
existed  in  the  courts  of  the  respective  states.  In  other  words, 
whether  it  was  their  intention  to  give  the  party  relief  at  law,  where 
the  practice  of  the  state  courts  would  give  it,  and  relief  in  equity 
only,  when  according  to  such  practice,  a  plain,  adequate,  and  com- 
plete remedy  could  not  be  had  at  law.  In  some  states  in  the  union 
no  court  of  chancery  exists  to  administer  equitable  relief.  In  some 
of  those  states,  courts  of  law  recognize  and  enforce,  in  suits  at  law, 
all  the  equitable  claims  and  rights  which  a  court  of  equity  would 
recognize  and  enforce ;  in  others,  all  relief  is  denied,  and  such  equi- 
table claims  and  rights  are  to  be  considered  as  mere  nullities  of  law. 
A  construction,  therefore,  that  would  adopt  the  state  practice  in  all 
its  extent,  would  at  once  extinguish,  in  such  states,  the  exercise  of 
equitable  jurisdiction.  The  acts  of  Congress  have  distinguished 
between  remedies  at  common  law  and  in  equity,  yet  this  construc- 
tion would  confound  them.  The  court,  therefore,  think  that  to  ef- 
fectuate the  purposes  of  the  legislature,  the  remedies  in  the*  courts 
of  the  United  States  are  to  be,  at  common  law  or  in  equity^  not 
according  to  the  practice  of  the  state  courts,  but  according  to  the 
principles  of  common  law  and  equity,  as  distinguished  and  defined 
in  that  country  from  which  we  derive  our  knowledge  of  those  prin- 
ciples. Consistently  with  this  construction,  it  may  be  admited,  that 
where  by  the  statutes  of  a  state,  a  title,  which  would  otherwise 
be  deemed  merely  equitable,  is  recognized  as  a  legal  title,  or  a 
title  which  would  be  good  at  law,  is  under  circumstances  of  an  equi- 
table nature  declared  by  Rnch  statutes  to  be  void ;  the  rights  of  the 
parties,  in  such  a  case,  may  be  as  fully  considered  in  a  suit  at  law 
in  the  courts  of  the  United  States  as  they  would  be  in  any  state 
court.  "7 

Concerning  section  914,  supra,  Chief  Justice  Fuller  observed: 

"Section  914  of  the  Revised  Statutes  in  providing  that  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil 
causes,  in  the  circuit  and  district  courts,  shall  conform,  as  near  as 

^Robinson  v.  Campbell,  3  Wheaton  212. 
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may  be,  to  the  practice,  pleadings  and  forms  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes  in  the  courts  of  record 
of  the  state  within  which  such  circuit  or  district  courts  are  held, 
in  terms  excludes  equity  causes  therefrom,  and  the  jurisprudence 
of  the. United  States  has  always  recognized  the  distinction  between 
law  and  equity  as  under  the  Constitution  matter  of  substance,  as 
well  as  of  form  and  procedure,  and,  accordingly,  legal  and  equitable 
claims  cannot  be  blended  together  in  one  suit  in  the  circuit  courts 
of  the  United  States,  nor  are  equitable  defenses  permitted."® 

The  decisions  of  our  highest  court  are  uniform  to  the  effect 
that  the  state  cannot  adopt  any  system  of  procedure  failing  to  dis- 
tinguish between  common  law  and  equity  and  thus  bind  the  courts 
established  under  the  authority  of  the  Constitution  of  Ihe  United 
States.  Lawyers  have  argued  to  that  tribunal  that  the  sections 
quoted  authorize  the  adoption  by  the  Federal  courts  of  systems  of 
code  pleading  in  force  in  various  states.  In  answer  to  this  con- 
tention, Chief  Justice  Taney,  speaking  for  the  Supreme  Court,  said : 

**The  common  law  has  been  adopted  in  Texas,  but  the  forms 
and  rules  of  pleading  in  common  law  cases  have  been  abolished, 
and  the  parties  are  at  liberty  to  set  out  their  respective  claims  and 
defenses  in  any  form  that  will  bring  them  before  the  court.  And 
as  there  is  no  distinction  in  its  courts  between  cases  at  law  and 
equity,  it  has  been  insisted  in  this  case,  on  behalf  of  the  defend- 
ant in  error,  that  this  court  may  regard  the  plaintiff's  petition 
either  as  a  declaration  at  law  or  as  a  bill  in  equity. 

*' Whatever  may  be  the  laws  of  Texas  in  this  respect,  they  do 
not  govern  the  proceedings  in  the  courts  of  the  United  States.  And 
although  the  forms  of  proceedings  and  practice  in  state  courts  have 
been  adopted  in  the  District  Court,  yet  the  adoption  of  the  state 
practice  must  not  be  understood  as  confounding  the  principles  of 
law  and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be 
blended  together  in  one  suit.  The  Constitution  of  the  United  States, 
iu  creating  and  defining  the  judicial  power  of  the  general  govern- 
ment, establishes  this  distinction  between  law  and  equity;  and  a 
party  who  claims  a  legal  title  must  proceed  at  law,  and  may  un- 
doubtedly proceed  according  to  the. forms  of  practice  in  such  cases 
in  the  state  court.  But  if  the  claim  is  an  equitable  one,  he  must 
proceed  according  to  the  rules  which  this  court  has  prescribed  (un- 
der the  authority  of  the  act  of  August  23,  1842),  regulating  pro- 
ceedings in  equity  in  the  courts  of  the  United  States. ''^ 

•Scott  V.  Armstrong:,  146  U.  S.  499.  512. 
'Bennett  v.   Butterworth,   11  Howard  669. 
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Distinction  must  be  made,  therefore,  between  the  substantive 
law  of  a  state  and  its  proceduxal  law.  The  Federal  Courts  are 
directed  to  follow  the  laws  of  the  several  states  in  trials  at  common 
law  unless  otherwise  provided.  They  cannot  follow  the  particular 
practice  of  the  state  courts  in  equity  suits.  In  law  actions,  Couf  y 
gress  evidently  intended  the  laws  of  the  state  to  be  followed  only, 
so  far  as  it  related  to  their  substantive  law. 

Various  states  have  adopted  the  code  system,  and  the  Supreme 
Court  of  the  United  States  has  had  many  opportunities  to  con- 
sider cases  arising  in  code  states.  The  code  system  did  not  meet 
with  much  favor  from  that  body  originally.  The  Federal  Courts 
have  guarded  jealously  against  the  restraint  of  their  jurisdiction 
by  state  action.  Mr.  Justice  Grier,  in  1860,  gave  expression  to  the 
feelings  held  by  the  members  of  the  early  court  for  the  code  sys- 
tem, which  sought  to  abolish  all  distinctions  between  law  and  equity. 
He  said : 

**We  had  occasion  already  to  notice  the  consequences  resulting 
from  the  introduction  of  this  hybrid  system  of  pleading  (so  called), 
into  the  administration  of  justice  in  Texas.  .  .  .  This  case  adds 
another  to  the  examples  of  the  utter  perplexity  and  confusion  of 
mind  introduced  into  the  administration  of  justice,  by  practice 
under  such  codes.  "^® 

A  section  of  the  Judiciary  Act  provides  that : 

**  Suits  in  equity  shall  not  be  sustained  in  any  court  of  the 
United  States  in  any  case  where  a  plain,  adequate  and  complete 
remedy  may  be  had  at  law.*'^^ 

That  this  section  is  merely  declaratory  of  the  common  law  is 
conceded.  In  form  it  is  positive  and  prohibitive,  and  prevents  a 
modification  of  constitutional  rights  by  judicial  enlargement.  Not 
only  has  the  defendant  a  constitutional  right  to  a  trial  by  jury, 
but  in  addition  this  act  of  Congress  prohibits  a  party  aggrieved 
from  pursuing  his  remedy  in  a  court  of  equity  if  he  has  an  adequate 
remedy  at  law.^^  i^  effect  it  maintains  those  clear  distinctions  be- 
tween the  two  forms  which  were  emphasized  at  the  time  the  Judic- 
iary Act  was  written.  But,  by  what  standard  are  we  to  determine 
what  is  meant  by  *'a  plain,  adequate,  and  complete  remedy"  at 


»Gre«n  v.  Custard,  23  Howard  484. 

«Act  September  24,  1899,  Ch.  20,  1  St.  at  L.  82,  R.  S.  723. 

"Scott  V.  Neely,  140  U.  S.  108. 
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lawf  Is  not  this  language  a  loophole  by  which  the  meaning  may  be 
differeflit  from  that  understood  by  the  writers  of  the  act!  May 
not  the  state  enlarge  the  meaning  of  an  adequate  remedy  at  law 
from  that  understood  at  common  law?  The  courts  have  jealously 
guarded  the  provision  quoted.  The  meaning  of  "a  plain,  adequate, 
and  complete  remedy"  at  law  is  the  same  as  when  the  Constitution 
was  written,  unless  since  changed  by  acts  of  Congress.  Neither 
practice  of  the  state  courts  nor  state  legislation  can  aflEect  this  in- 
terpretation, for  as  the  Supreme  Court  of  the  United  States  said: 
**The  adequacy  or  inadequacy  of  a  remedy  at  law  for  the  pro- 
tection of  the  rights  of  one  entitled  upon  any  ground  to  invoke  the 
powers  of  a  Federal  court  is  not  to  be  conclusively  determined  by 
the  statutes  of  the  particular  state  in  which  suit  may  be  brought. 
One  who  is  entitled  to  sue  in  the  Federal  circuit  court  may  invoke 
its  jurisdiction  in  equity  whenever  the  established  principles  and 
rules  of  equity  permit  such  a  suit  in  that  court;  and  he  cannot  be 
deprived  of  that  right  by  reason  of  his  being  allowed  to  sue  at  law 
in  a  state  court  on  the  same  cause  of  action.  "^^ 

The  statutes  mentioned  are  but  a  recognition  of  the  distinctions 
maintained  in  the  Constitution  of  the  United  States.  Those  de- 
marcations between  Uw  and  equity  must  exist  until  the  people,  in 
the  only  modes  by  which  the  Constitution  can  be  amended,  see  fit  to 
change  the  provisions.  Until  the  Constitution  is  changed,  the  Fed- 
eral Court  is  the  only  tribunal  in  our  country  having  uniformity 
of  practice  and  procedure  in  all  the  states.^*  The  result  is  that  no 
applicant  is  fitted  for  the  bar  until  he  becomes  acquainted  with  the 
fundamentals  of  procedure  at  common  law  and  equity.  No  prac- 
titioner can  properly  conduct  a  case  in  the  Federal  Court  without 
a  clear  understanding  of  the  difference  between  the  two  systems  of 
pleading.  The  distinction  confronts  him  from  the  filing  of  the 
first  pleading  and  determines  its  entire  course.  No  matter  how 
artful  the  state  has  been  to  make  changes  which  will  affect  pro- 
ceedings of  a  Federal  Court  sitting  in  that  state,  such  courts  are 
independent,  and  in  filing  an  action  therein  the  lawyer,  if  he  de- 
sires success  to  crown  his  efforts,  must  become  intimate  with  law 
and  equity,  not  only  as  substantive  law,  but  also  as  systems  of 
pleading  as  such  existed  at  the  time  of  the  revolution. 


"Smyth  V.  Ames.  169  U.  S.  466,   516. 
"Slmklns,  "A  Federal  Equity  Suit,"  p.  5. 
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EDUCATION  AS  A  "NECESSARY/'* 

By  Harry  R.  Trusler.t 


Parental  Duty  to  Furnish  an  Education. 

**The  last  duty  of  parents  to  their  children,''  says  Blackstone, 
*'is  that  of  giving  them  an  education  suitable  to  their  station  in  life ; 
a  duty  pointed  out  by  reason  and  of  far  the  greatest  importance 
of  any.  Yet  the  municipal  laws  of  most  countries  seem  to  be  de- 
fective in  this  point,  by  not  constraining  the  parent  to  bestow  a 
proper  education  upon  his  children.  Perhaps  they  thought  it  pun- 
ishment enough  to  leave  the  parent,  who  neglects  the  instruction  of 
his  family,  to  labor  under  those  griefs  and  inconveniences  which 
his  family,  so  uninstructed,  will  be  sure  to  bring  upon  him."^ 

If  a  parent  refuses  to  educate  his  children,  there  is  no  action 
known  to  the  common  law  whereby  he  can  be  forced  to  do  so.^  I^ 
having  means,  he  turns  his  helpless  children  as  mendicants  upon  the 
community,  or  by  depriving  them  of  food,  clothing,  or  shelter, 
causes  injury  to  their  health,  or  perhaps  their  death,  he  is  liable 
criminally  at  common  law,^  but  no  criminal  liability  is  recognized 
for  his  refusal  to  educate  them.  It  is  true,  if  a  parent  of  means 
voluntarily  educates  his  child,  he  later  cannot  recover  the  money 
so  expended  from  the  child's  estate.  Thus  a  father,  as  guardian, 
will  not  be  allowed  reimbursement  out  of  a  small  estate  of  his 
daughter,  for  the  money  expended  for  her  board,  tuition  and  ex- 
penses at  college,  when  during  the  time  of  such  expenditure  he  was 
a  member  of  Congress  and  able  to  educate  her.* 

On  the  other  hand,  if  a  parent  is  unable  to  educate  his  children 
suitably  to  their  fortune,  the  chancery  court,  on  a  proper  applica- 
tion, will  make  an  allowance  to  him  out  of  their  separate  property, 
either  for  their  future  education  and  maintenance,  or  as  a  reim- 
bursement to  him  for  past  maintenance;  and  in  determining  the 

^hls  article  is  part  of  a  forthcomingr  volume  on  "Essentials  of  School  Law." 

fDean,  University  of  Florida  College  of  Law. 

n  Bl.  Com.  451. 

^Peck's   Domestic  Relations      Section   109;   44   Mo.    App.    906. 

*3  Wharton's  Crim.  Law,  11th  "Bid..,  Sections  1881-1886. 

W  N.  T.  S.  942;  36  N.  J.  Bq.  106;  86  N.  C.  BOO. 
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question  of  the  father's  ability,  it  is  proper  to  consider  the  amount 
of  his  estate,  the  number  of  his  children,  the  condition  of  his 
family,  his  expenses  and  income,  and  the  amount  of  his  children's 
fortune.*  But  the  admission  by  the  children  of  their  father's  ina- 
bility to  maintain  and  educate  them  is  not  sufficient;  the  question 
must  be  inquired  into  and  determined  by  the  court.* 

The  common  law  rule,  it  should  be  noticed,  gives  the  father  the 
paramount  right  to  superintend  the  education  and  nurture  of  his 
children  J  Prom  this  it  follows  that  a  child  has  no  legal  right  to 
an  education  different  from  what  his  parent  is  willing  to  furnish 
him.  Likewise,  the  father  has  a  right  to  direct  and  regulate  the 
religious  instruction  that  his  child  receives,  provided  the  tenets 
of  such  religion  do  not  inculcate  violations  of  the  laws  of  the  land, 
and  courts  will  not  interfere  with  this  right  unless  there  is  an  abuse 
of  parental  authority,  such  as  compelling  the  child  to  become  a 
member  of  a  particular  religious  denomination.® 

Liability  of  Infants  For  Education  as  a  "Necessary." 

Should  an  infant  contract  for  necessaries,  it  may  be  the  founda- 
tion of  an  action  against  him  for  the  reasonable  value  of  the  neces- 
saries furnished.  If  credit  is  extended  to  the  parent,  or  if  the 
parent  is  supplying  the  child  with  necessaries,  the  child  cannot  be 
held  for  them ;  and  where  the  child  lives  with  his  parents,  there  is 
a  prima  facie  presumption  that  he  is  supplied  with  necessaries.*  It 
follows,  therefore,  that  an  infant  under  no  circumstances  can  be 
held  for  educational  services  where  for  aught  that  appears  he 
resides  with  a  parent  or  guardian  able  and  willing  to  give  him  an 
education,  and  in  defiance  of  parental  authority  he  perversely  has 
taken  his  own  course.^^  Whether  articles  or  services  come  within 
the  class  of  necessaries  is  a  question  for  the  court;  but  whether 
in  fact  they  are  necessaries  under  the  circumstances  of  a  particular 


*34  Ala.  15:  41  Ala.  240;  13  S.  W.  370;  26  N.  E.  062. 

•18  N.  J.  308. 

*27  Barb.  N.  T.  9. 

•29  Cyc.   1688. 

*2  Vsige  on  Contracts,  Sections  866»  870. 
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case  generally  is  a  question  for  the  jury.^^  Subject  to  these  limi- 
tations, however,  a  child  is  liable  for  the  necessaries  that  he  ob- 
tains; and  the  question  consequently  arises  as  to  what  extent  his 
education  may  be  deemed  a  necessary. 

A  trade  education,^^  ^  course  in  bookkeeping,^'  a  course  in 
pharmacy,^^  and  a  common  school  education,^^  have  been  held  to  be 
necessaries;  but  not  a  collegiate,^*  nor  a  professional  education,^'^ 
nor  a  correspondence  course  in  ** Complete  Steam  Engineering"  in 
the  absence  of  special  circumstances.^^  Thus,  in  a  suit  by  the  col- 
lege to  recover  its  quarter-bills  from  a  minor  student,  judgment  was 
denied  on  the  ground  that  a  college  education  is  not  a  necessary  for 
which  an  infant  may  bind  himself,  but  it  is  otherwise  as  to  a  com- 
mon school  education.!®  For  the  same  reason,  money  loaned  an 
infant  to  enable  him  to  acquire  a  medical  education  cannot  be  re- 
covered.2^  But  an  agreement  with  a  minor  to  give  him  board, 
clothes  and  schooling  in  payment  for  his  labor,  in  the  absence  of 
fraud  or  undue  advantage,  cannot  be  repudiated  by  the  minor  after 
it  has  been  performed.^i  Likewise  an  infant's  board  bill  while 
attendibg  school  is  included  among  the  necessaries  for  which  he 
may  be  compelled  to  pay;^^  and  a  minor  who  leases  rooms  for  a 
year  while  attending  college  is  bound  to  pay  for  them  as  a  neces- 
sary so  long  as  he  occupies  them.  He  may  terminate  the  lease  at 
any  time,  however,  without  further  responsibility,  as  an  infant  may 
avoid  his  contracts  and  is  not  liable  for  necessaries  which  he  re- 
fuses to  take.28  Similarly,  a  minor  may  disaffirm  a  contract  for  a 
course  in  pharmacy  and  recover  the  unearned  portion  of  the  money 
paid  in  advance,  where  he  leaves  the  school  before  the  completion 
of  the  course.    ''Were  the  rule  otherwise,"  said  the  court,  ''a  con- 


^M6  Am.  Dec.  704;  8  Am.  Dec.  266;  36  Am.  Dec.  296. 

1*78  Am.  St.  Rep.  844. 

«»6S  Atl.  815. 

"102  N.  W.  889. 

«42  Am.  Dec.  637;  1  McCord.  S.  C.  872;  5  Rich.  Bq.  S.  C.  274. 

"42  Am.  Dec.  687. 
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tract  for  necessaries  to  be  supplied  in  the  future  might  be  enforced 
to  the  great  injury  of  the  infant,  because  of  a  change  in  his  con- 
dition which  rendered  the  things  no  longer  necessaries.  "2* 

As  the  higher  education  of  the  people  becomes  more  general 
and  its  desirability  better  recognized,  it  cannot  be  doubted  that  the 
courts  will  consider  not  only  a  common  school  education,  but  also 
a  collegiate  or  professional  education,  to  come  within  the  class  called 
** necessaries."  Thus  in  1901  the  Supreme  Court  of  Bhode  Island 
said:  ^'A  common  school  education  is  undoubtedly  necessary,  and 
under  favorable  circumstances  a  collegiate  education  may  also  be. 
Whethet  tutoring  in  vacation  can  be  said  to  be  one  of  the  necesr 
saries  is  more  doubtful. ''^s  Similarly,  in  1912,  the  New  York  Court 
of  Appeals,  in  stating  that  a  professional  or  classical  education  has 
been  held  not  to  come  within  the  scope  of  necessaries,  declared: 
''Still  circumstances  not  found  in  the  cases  cited  may  exist  where 
even  such  an  education  might  properly  be  found  a  necessary  as 
a  matter  of  fact.^^e  j^  a  distinguished  writer  has  well  observed: 
*'The  propriety  of  denying  that  a  collegiate  or  a  professional  edu- 
cation may  not  be  a  necessary  for  one  not  possessed  of  wealth,  con- 
siderable social  standing,  or  marked  ability,  is  very  doubtful  in  this 
country.  It  places  preparation  for  teaching  or  for  other  learned 
professions  on  a  less  favored  footing  than  preparation  for  a  trade 
or  for  business  life.  In  this  country,  at  least,  all  honest  occupations 
should  be  equally  honorable  and  equally  favored  by  the  law.'*^'^ 

Liability  of  Parents  For  Education  as  a  "Necessary." 

Generally  speaking  a  parent  is  liable  to  third  parties  for  neces- 
saries furnished  his  minor  child,  when  he  has  expressly  or  impliedly 
authorized  the  child  to  procure  them,  or  later  has  agreed  to  pay  for 
them,  or  when  the  child,  not  being  in  fact  supplied  with  necessaries, 
is  away  from  home  with  the  parent's  consent  or  with  a  legal  excuse, 
or  perhaps  even  when  the  child  is  at  home,  in  very  clear  cases  of 
omission  to  furnish  them.28    Some  courts,  however,  declare  that  a 

*<102  N.  W.  839. 

»58  L.  R.   A.  192. 

"99  N.   B.  722. 
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third  person  who  supplies  an  infant  with  necessaries,  cannot  in 
the  absence  of  statute  maintain  an  action  against  the  parent,  unless 
the  latter  has  expressly  or  impliedly  agreed  to  pay  for  them ;  other 
courts,  occupying  a  middle  ground,  extend  the  parent's  liability 
to  cases  where  he  has  deserted  his  family  or  by  cruel  treatment  has 
driven  his  minor  child  away  from  home.^®  The  great  preponder- 
ance of  authority  holds  the  parent  responsible  for  necessaries  fur- 
nished his  minor  child  where  he  has  cast  him  oflE  without  them.^^ 
A  mother  during  the  lifetime  of  the  father  is  not  bound  to  sup- 
port her  minor  child,^^  but  after  the  death  of  the  father  she  is 
the  head  of  the  family  and  is  bound  to  do  so  if  she  is  able.^^ 

It  is  eviaent  that  where  a  third  person  furnishes  a  child  with 
an  education  with  the  father's  knowledge  and  consent,  the  latter  is 
bound  to  reimburse  such  person  for  his  outlay.^^  It  also  is  true 
that  an  infant 'having  no  guardian  and  living  with  his  mother,  a 
widow,  and  going  to  school  in  the  neighborhood,  will  be  presumed 
to  be  sent  by  her,  if  the  contrary  is  not  shown.^*  In  attempting 
to  hold  a  parent  for  educational  services  furnished  his  child,  it  is 
helpful  to  know  that  the  payment  of  prior  bills  for  like  services 
by  the  parent  will  justify  a  finding  that  the  services  in  question 
were  impliedly  authorized,^*  and  the  fact  that  the  father  permitted 
his  son  to  bring  home  some  of  the  articles  he  has  obtained  is  some 
evidence  of  the  ratification  of  his  contract  but  is  not  conclusive.^® 
Slight  evidence  is  sufficient  to  establish  a  parent's  authority  to  his 
minor  child  to  purchase  necessaries  for  himself  ;*'^  and  a  father 
having  notice  that  his  minor  son  is  running  an  account  is  liable 
therefor,  unless  he  objected  at  the  time,  although  the  articles  are 
not  necessaries.^® 

But  where  the  father  consents  to  the  furnishing  of  educational 
services  to  his  child,  or  ratifies  his  child's  contract  therefor,  he  is 
responsible  on  the  theory  that  he  has  himself  made  the  contract 

*Note,  12  Li.  R.  a.  861;  Clark  and  Skyles  on  Agency,   Section  77. 

"Peck's  Dom.  Rel.,   Section  109. 

«1  Am.  St.  Rep.  307. 

«8  Am.  Dec.  101. 

*H  Md.  Ch.  149:  44  Am.  Dec.  400. 

•ni  Ala.  497. 

»17  N.  T.  S.  BOO. 
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through  the  child  as  his  agent.  Consequently  his  liability  in  such 
cases  is  no  evidence  that  the  given  education  is  a  necessary  for  his 
child  or  that  he  is  under  any  quasi-contractual  obligation  to  pay 
for  educational  services  furnished  his  child  as  alleged  necessaries 
by  third  persons.  Is  a  parent  liable  for  educational  services  sup- 
plied to  his  child  as  alleged  necessaries  in  the  absence  of  the 
parent's  express  or  implied  consent?  In  the  absence  of  statute,  he 
would  not  be  held  liable  by  any  court:  (1)  if  the  education  in 
question  is  not  in  fact  necessary;  or  (2)  if  he  is  willmg  to  furnish 
an  education,  although  of  a  character  not  agreeable  to  the  child ;  or 
(3)  if  he  is  not  financially  able  to  educate  him;  or  (4)  if  the  child  is 
living  at  home,  except  perhaps  in  very  extreme  cases. 

A  person  furnishing  alleged  necessaries  to  an  infant  acts  at 
his  peril,  and  in  a  suit  for  the  recovery  of  their  reasonable  vame 
from  the  parent  must  prove  affirmatively  every  element  essential 
to  his  cause  of  action.*^  Where  the  infant  is  sub  potestaie  parentis 
there  must  be  a  clear  and  palpable  omission  of  duty  to  furnish 
necessaries  in  order  to  authorize  a  third  person  to  act  for  the  parent 
and  charge  the  expense  to  him.*^  Thus  a  father  has  been  held  not 
liable  for  services  rendered  during  vacation  in  tutoring  his  minor 
son,  who  lives  with  him  and  is  supported  by  him,  where  the  father 
is  not  consulted  about  and  does  not  consent  to  the  employment. 
The  court  doubted  whether  such  tutoring  was  a  necessary,  and 
added  that  the  intimate  relation  of  tutor  and  pupil  should  not  have 
been  established  without  allowing  the  father  to  exercise  his  choice 
and  judgment  in  the  matter.*^ 

As  we  have  seen,  the  courts  do  not  agree  as  to  when  a  parent 
is  liable  to  third  parties  for  necessaries  furnished  his  minor  child 
without  his  consent,  and  a  few  deny  his  liability  altogether.  But 
under  circumstances  where  a  court  holds  that  a  parent  is  liable  for 
ordinary  necessaries  supplied  to  his  minor  child  without  his  author- 
ity, he  should  be  held  in  principle  for  an  education  furnishes  his 
minor  child  without  his  consent,  if  the  education  is  in  fact  a  neces- 
sary as  already  explained.  Thus  where  an  infant  child  escaped 
from  its  father  through  fear  of  personal  violence  and  abuse,  and 

^  Am.  Dec.  896;  36  Am.  Dec.  538. 
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could  not  safely  live  with  him,  the  father  was  held  liable  for  neces- 
sary support  and  education  furnished  to  the  child  by  a  stranger 
without  the  father's  consent.*^  A  similar  view  also  was  expressed 
in  1902  by  the  Supreme  Court  of  Bhode  Island.  Here  it  appears 
that  a  father  deserted  his  wife  and  children,  leaving  them  with  his 
mother-in-law,  who  supported  them.  Later  he  sued  his  mother-in- 
law  on  a  promissory  note.  As  a  defense  she  interposed  a  set-ofF, 
one  of  the  items  thereof  being  $84.10  for  tuition,  books,  etc.,  paid 
by  her  in  sending  his  minor  daughter  to  a  commercial  school  to 
learn  bookkeeping,  so  that  she  might  be  enabled  thereby  to  earn  her 
own  living.  The  father  objected  to  this  item,  on  the  ground  that 
it  was  not  in  the  line  of  necessaries  for  which  he  was  liable.  In 
granting  a  new  trial,  the  court  said:  "If  evidence  shall  be  pro- 
duced from  which  the  jury  can  intelligently  estimate  the  father's 
means,  we  think  that  it  should  be  left  to  them  to  say  whether  the 
schooling  furnished  was  not  reasonably  necessary  and  whether  the 
father  is  not  liable  for  the  expense  incurred  by  the  defendant  in 
furnishing  it.  That  a  father  who  abandons  his  minor  children  is 
liable  to  those  who  furnish  necessaries  for  their  support  upon  Eis 
credit  is  a  proposition  too  well  established  to  be  questioned." 

Considering  under  what  circumstances  an  education  may  be  re- 
garded as  a  necessary  for  an  infant,  the  court  continued:  ** Whether 
a  college  or  a  strictly  professional  education  could  be  classed  with 
necessaries  under  any  circumstances,  we  are  not  called  upon  to  de- 
cide. But  that  such  an  education  and  training  as  will  fit  one  for  the 
ordinary  duties  of  life  in  the  sphere  in  which  he  moves,  and  enable 
him  to  earn  a  respectable  and  honest  living  in  his  chosen  vocation, 
should  be  so  classed  we  have  no  doubt.  And  we  do  not  agree  with 
the  contention  of  plaintiff's  counsel  that,  simply  because  the  state, 
through  its  public  school  system,  furnishes  the  facilities  for  a 
common  school  education,  the  father  capnot  be  held  liable  for  any- 
thing in  the  way  of  supplemental  or  additional  training  for  the 
child.  This  must  also  be  left  to  depend  upon  the  circumstances  of  the 
case.  If  the  child  lives  in  a  city  like  Providence,  for  instance,  where, 
under  its  very  superior  system  of  public  schools,  which  system  in- 
cludes both  mental  and  manual  training,  he  can  obtain  at  the  pub- 
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lie  expense  an  education  whieh  is  probably  equal,  if  not,  indeed, 
superior,  in  practical  value  to  a  college  education  of  a  century  ago, 
it  may,  perhaps,  be  doubted  whether  the  father  could  be  legally  held 
liable  for  anything  in  addition  thereto  in  the  way  of  educational 
training.  But  where,  as  in  the  case  at  bar,  the  child  lives  in  a 
country  town,  the  schools  of  which  do  not  furnish,  and  cannot  be 
expected  to  furnish,  those  facilities  for  a  broad  education,  including 
a  business  or  commercial  training,  which  many  city  schools  do  fur- 
nish, we  do  not  think  it  would  be  reasonable  to  hold  that  the 
father,  by  reason  of  the  existence  of  public  schools  in  the  town,  is 
necessarily  relieved  from  all  liability  for  the  additional  training  of 
his  child."** 


«>53  All.  Rep.  315. 
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TRIAL  BY  JURY. 

By  J.  D.  MocQuot.* 


The  origin  of  this  most  remarkable  and  characteristic  system  is 
shrouded  in  mystery,  and  has  been  a  source  of  discussion  and  has 
occupied  the  attention  of  scholars  for  many  years. 

It  is  pretty  well  agreed  that  it  is  essentially  the  product  of 
English  jurisprudence,  and  whether  the  germs  of  the  system  existed 
under  the  Anglo  Saxon  domination  or  were  brought  in  by  the 
Norman  conquerors,  it  is  quite  true  that  there  existed  embryonic 
forms  of  trial  by  jury  both  under  the  Anglo  Saxon  domination  and 
under  that  of  the  Normans- 

The  establishment  of  the  system  under  Anglo  Saxon  domina- 
tion is  like  many  other  beneficient  rules  and  regulations  ascribed  to 
King  Al&ed,  and  that  great  and  good  man,  whether  he  established 
the  system  or  not,  may  well  be  given  the  credit  as  its  original 
founder,  though  in  form  totally  different  from  the  system  under 
which  we  now  transact  our  business. 

It  is  certain,  however,  that  it  was  one  hundred  years  or  more 
following  the  conquest  by  William  of  Normandy,  before  the  system 
reached  anything  like  the  real  purpose  and  intent  of  its  founders. 

The  sole  province  of  the  jury  has  always  been  to  try  and  de- 
termine the  facts  of  a  civil  or  criminal  proceeding,  and  whether  the 
jurymen  are  chosen  on  account  of  their  ignorance  of  the  case  or 
on  account,  under  the  older  English  system,  of  their  complete 
knowledge  of  the  facts  of  the  case,  the  condition  is  the  same. 

Under  the  inquest  by  recognition  under  the  enactment  of 
Henry  11,  it  was  provided  that  four  knights  of  the  neighborhood 
should  be  summoned  by  the  sheriff,  and  after  being  sworn,  they 
were  to  choose  twelve  other  knights  supposed  to  be  most  conversant 
with  the  facts;  these  were  duly  sworn  by  their  verdict  to  find  facts 
by  unanimous  vote.  If  it  appeared  that  any  of  them  of  their  own 
knowledge  were  ignorant  of  the  facts  they  were  thereupon  dis- 
charged, and  others  selected  in  their  place  until  twelve  men  were 
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found  who  were  in  accord,  having  personal  knowledge  of  the  dis- 
puted facts,  and  who  finally  returned  a  unanimous  verdict. 

Whether  this  older  English  system  is  preferable  to  the  pres- 
ent day  system  may  be  a  question,  but  there  is  no  question  but  the 
extreme  limit  to  which  we,  in  our  day  go,  in  prescribing  the  quali- 
fications of  jurors  is  as  much  objectionable  as  anything  could  be. 

The  purpose  of  trial  by  jury  is  to  obtain  an  unbiased  finding 
of  facts  and  we  have  fallen  into  the  mistake  of  placing  a  premium 
upon  ignorance,  or  we  might  say  a  lack  of  intelligence,  when  we 
eliminate  from  the  panel  any  juror  who  has  formed  or  expressed 
an  opinion,  or  is  familiar  with  the  facts  of  the  case  from  having 
talked  with  parties,  witnesses  or  other  persons  proficient  to  detail 
the  facts. 

It  is  manifestly  proper  that  a  juror,  even  though  he  has  formed 
an  opinion,  or  even  though  he  has  heard  the  full  discussion  of  all 
the  facts  of  the  cnqf^.  and  who  may  be  so  biased  as  to  retain  that 
preconceived  opinion  in  the  face  of  a  further  full  exposition  of  the 
facts  by  the  witnesses  ought  to  be  eliminated. 

However,  it  frequently  occurs  that  the  jury  selected  for  their 
complete  ignorance  of  the  facts  of  the  case,  may,  for  some  hours 
during  the  progress  of  the  trial,  ^rope  in  the  dark  for  the  real  turn- 
ing point  of  the  action,  and  while  listening  to  lawyers  **run 
rabbits,"  in  the  language  of  an  eminent  old  practitioner,  fail  to 
notice  the  real  question  involved  when  it  does  come  out  in  evidence. 

A  fair  understanding  of  the  facts  of  the  case  prior  to  entry  into 
the  jury  box  ought  never  to  disqualify  any  honest  man  from  sitting 
on  the  jury,  and  ought  really  to  add  to  his  qualifications,  if  he  is  an 
honest  man,  because  of  his  previous  intelligent  knowledge  of  the 
question  involved,  even  though  he  may  enter  the  jury  box  with  his 
mind  made  up,  but  with  that  intelligent  knowledge  of  the  condi- 
tions, he  will  be  on  the  hunt  for  real  facts,  and  when  they  are 
brought  out,  they  will  either  confirm  him  in  his  opinion  or  else  be  so 
impressed  upon  his  mind  as  to  raise  that  doubt  for  the  discussion 
in  the  jury  room. 

It  is  a  well  known  fact  that  twelve  persons  witnessing  a  hap- 
pening and  called  upon  to  testify  as  to  what  did  take  place,  will 
frequently  give  most  divergent  testimony  as  to  what  occurred,  and 


Digitized  by 


Google 


Trial  By  Jury.  33 

each  one  seeing  the  transaction  from  his  own  point  of  view,  and 
from  the  bent  of  his  own  individual  mind,  will  be  equally  honest  or 
equally  true  in  the  testimony  that  he  gives ;  so  twelve  men  listening 
as  jurymen  to  the  testimony  of  witnesses  will  hear  and  comprehend 
what  is  said  by  the  witness  according  to  the  temperament,  dispo- 
sition and  mental  training  oil!  each  juror. 

The  words  of  the  witness  detailing  certain  facts  may  be  heard 
by  all  twelve  of  the  jury,  and  while  the  particular  testimony  given 
may  be  comprehended  by  one  or  more  of  the  jurymen,  it  may,  as  far 
as  comprehension  is  concerned,  have  never  been  heard  by  the  others. 

The  discussion  in  the  jury  room  is  intended  to  reconcile  the 
conflicting  ideas  which  may  be  present  in  the  minds  of  the  twelve 
men,  for  it  is  very  seldom  that  a  jury,  on  entering  its  room,  is  at 
Once  in  entire  accord,  and  it  is  well  known  that  the  very  matter 
of  which  we  have  just  spoken,  comprehended  by  one  juror  is 
brought  to  the  attention  of  others,  arid  when  brought  to  their  at- 
tention is  seen  by  them,  and  when  comprehended,  may  prove  the 
turning  i>oint  in  the  case. 

The  varied  and  divergent  ideas  of  the  twelve  men  sitting 
through  the  progress  of  a  trial  is  well  known,  and  as  we  deem  it, 
the  ancient  right  of  trial  by  jury  is  otie  of  the  safeguards  of  our 
institutions. 

The  Federal  Constitution,  as  originally  adopted  by  the  conven- 
tion did  not  guarantee  the  right  of  trial  by  jury,  but  the  over- 
sight was  immediately  seen,  and  it  was  guaranteed  in  criminal  cases 
by  article  six,  and  in  civil  cases  when  the  amount  involved  exceeded 
twenty  ($20.00)  dollars,  by  article  seven,  submitted  to  the  states 
hy  the  first  Congress. 

Our  own  first  state  Constitution  in  section  6  of  article  twelve 
provided : 

**That  trial  by  ju^  shall  be  as  heretofore,  and  the  right  thereto 
remain  inviolate." 

There  is  nothing  to  indicate  what 

'* Shall  be  as  heretofore" 

referred  to  except  the  common  law  right  of  trial  by  a  common  law 
jury  of  twelve  jurymen. 
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In  the  second  Constitution,  in  section  six  of  article  ten,  the  lan- 
guage is  a  little  different,  and  is  as  follows: 

''That  the  ancient  mode  of  trial  by  jury  shall  be  held  sacred 
and  the  right  thereof  remain  inviolate." 

In  the  Constitution  of  1850  the  language  of  the  second  Consti- 
tution is  repeated,  but  there  was  added  thereto  the  following: 

''Subject  to  such  modification  as  may  be  authorized  by  this 
Constitution." 

There  is  nothing  in  the  Constitution  of  1850  modifying  or 
changing  the  ancient  mode. 

In  ifie  present  Constitution,  section  seven,  is  the  identical 
language  of  the  Constitution  of  1850,  but  section  248  of  the  present 
Constitution  modifies  very  materially  the  ancient  mode,  and  the  ap- 
plicable part  is  as  follows : 

"The  General  Assembly  may  provide  that  in  any  or  all  trials 
of  civil  actions  in  the  circuit  courts,  three-fourths  or  more  of  the 
jurors  concurring  may  return  a  verdict,  which  shall  have  the  same 
force  and  effect  as  if  rendered  by  the  entire  panel.  But  where. a 
verdict  is  rendered  by  a  less  number  than  the  whole  jury,  it  shall 
be  signed  by  all  the  jurors  who  agree  to  it." 

Provisions  under  section  248  worked  a  radical  departure  from 
the  system  theretofore  in  vogue,  and  the  result  brought  about  many 
a  verdict  in  civil  actions  which  might  have  been  prevented  by  the 
recalcitrancy  of  one  man.  We  believe  that  the  adoption  of  the  rule 
by  the  legislature  has  met  with  general  approval. 

Under  the  system  of  summoning  the  jury  in  vogue  prior  to  1906 
there  arose  in  many  jurisdictions  great  abuse  of  the  system,  and 
frequently  the  right  of  a  litigant,  or  the  life  of  an  alleged  criminal, 
or  the  right  of  society  represented  by  the  Commonwealth,  was 
endangered  by  what  was  called  a  packed  jury,  and  the  legislature 
saw  fit,  in  1906,  to  change  the  system  of  selection,  authorizing  the 
circuit  judge  to  appoint  three  commissioners,  who,  from  the  as- 
sessor's book  of  the  county,  shall  carefully  select  from  the  intelli- 
gent, sober,  discreet  and  impartial  citizens,  resident  housekeepers 
in  different  portions  of  the  county,  a  certain  number  of  names,  ac- 
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cording  to  the  population  of  the  county,  and  deposit  these  names  in 
what  we  call  the  jury  wheel. 

The  number  of  names  is  taken  in  proportion  to  the  population, 
and  runs  from  one  hundred  and  twenty-five  to  one  thousand,  except 
in  the  counties  where  there  are  branches  of  the  circuit  court. 

The  purpose  of  the  wheel  is  to  have  a  diversified  list  of  jurors 
and  from  all  portions  of  the  county,  and  the  purpose  and  intent 
oflEhe  law  is  a  good  one. 

Now  as  to  the  jury  system  as  it  obtains  in  our  Commonwealth, 
we  feel  that  it  is  pertinent  to  oflPer  a  few  suggestions  caused  by  our 
reverence  for  the  ancient  mode  of  trial  by  jury. 

''In  my  mind  he  was  guilty  of  no  error,  he  was  chargeable  with 
no  exaggeration,  he  was  betrayed  by  his  fancy  into  no  metaphor, 
who  once  said  that  all  we  see  about  us,  kings,  lords  and  commons, 
the  whole  machinery  of  the  state,  all  the  apparatus  of  the  system, 
and  its  varied  worMngs,  end  in  simply  bringing  twelve  good  men 
into  a  box.'' 

Under  our  American  system  of  Government,  we  divide  the- 
power  among  three  co-ordinate  branches,  the  executive,  the  legis- 
lative  and  the  judicial,  each  equal  in  authority  and  co-ordinating- 
with  the  other,  and  if  we  mistake  not,  we  divide  the  functions  of  our 
courts  of  justice  into  two  branches,  that  of  judge  and  that  of  jury, 
co-ordinating  one  with  the  other,  the  jury  under  the  guidance  ot 
the  court  in  matters  of  law,  and  being  equal  in  dignity  with  the  court 
in  matters  of  fact  where  there  is  any  evidence  to  sustain  a  verdict, 
and  yet  the  jury  as  an  institution  has,  either  by  our  judges,  or  by 
men  who  are  called  as  jurymen,  been  degraded  and  dragged  down 
from  its  honorable  position. 

We  know  not  how  it  is  in  other  portions  of  the  state,  but  in  our 
own  circuit  it  is  not  an  uncommon  thing  when  as  many  as  thirty 
men  are  summoned  as  jurors,  and,  after  qualifying,  are  asked, 
''Have  any  of  you  a  reason  to  oflPer  the  court  why  you  should 
not  serve!"  to  have  two-thirds  of  them  arise  and  request  release. 

It  frequently  happens  that  the  excuses  are  trivial,  especially 
in  the  case  of  business  men,  or  as  the  result  of  impatience  and 
disinclination  to  sit  quietly  and  weigh  and  determine  controversies 
between  litigants. 
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It  is  a  well  known  fact  that  even  though  the  courts  are  limited 
to  three  persons  in  summoning  by-standers,  yet  it  frequently  hap- 
pens that  the  court  will  summon  the  three  bynstanders,  the  next 
day  excuse  three  from  the  regular  panel,  pick  up  three  more  by- 
standers, and  so  on  until  he  has  acquired  practically  a  bystander 
jury. 

Professional  jurymen  are  not,  as  a  rule,  the  most  valuable 
adjunct  in  the  trial  of  a  case,  but  there  is  one  thing  certain  about 
them,  when  they  stand  around  the  court  room  for  the  purpose  of 
being  summoned,  it  is  always  quite  certain  that  they  will  have  the 
patience  to  sit  and  listen  to  the  testimony  and  to  take  part  in  the 
discussion  in  the  jury  room,  and  not  be  like  the  ave^rage  dogmatic 
bujiiness  man  who  wants  to  decide  the  case  in  sixty  seconds  and  g^t 
busy  about  something  else,  and  is  not  willing  to  sit  down  and 
'* whittle  awhile"  and  talk  the  matter  over. 

''The  hungry  judges  soon  the  sentence  sign. 

And  wretches  hang,  that  jurymen  may  dine." 

# 

While  the  legislature  was  prescribing  the  wheel  method  ftDt4 
keys  for  it,  and  in  what  pocket  of  the  judge's  coat  the  key  ww 
to  be  carried,  and  was  casting  so  many  safeguards  around  the 
selection  of  a  jury,  it  might  have  gone  a  little  further  and  clothed 
the  position  of  the  juryman  with  some  of  that  dignity  and  responsi- 
bility which  would  have  restored  it  to  the  position  that  it  evidently 
once  occupied  in  English  jurisprudence. 

Why  should  the  jury  commissioners  only  select  six  hundred 
names  in  a  county  of  a  population  of  fifty  thousand  people.  In  such 
a  county  there  are  approximately  qi^alified  jurors  to  the  number 
of  three  thousand,  many  of  that  number  never  having  been  on  the 
jury  list,  and  many  of  the  six  hundred  coming  back  term  after 
term,  their  names  drawn  from  the  wheel  by  luck  or  accident. 

Our  law  prescribes  the  qualifications  of  a  juror,  requiring  him 
to  be  sober,  impartial  and  discreet,  and  it  is  beyond  our  province 
to  add  to  the  qualifications,  and  say  that  the  highly  educated,  or  the 
wealthy,  or  the  unlearned,  or  the  poor  man  is  better  qualified  as  a 
trier  of  facts. 
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Jurors  wliUe  in  the  box  are  no  more  than  human  beings,  and 
one  uned]Rca.ted  man,  not  even  able  to  write  his  name,  may  have  a 
keisner  discernment  of  human  nature  than  another  highly  edueated 
man  whose  life  is  either  in  the  clouds,  or  whose  head  is  buried  in  the 
sand  of  selfishness  and  lack  of  perception. 

The  younger  men  about  to  enter  into  the  practice  of  law  will 
do  well,  whether  in  college  or  after  graduation,  to  take  up  one 
other  study,  that  is,  the  study  of  human  nature. 

It  is  a  well  known  fact  that  the  jury  panel  sometimes  begins 
like  the  man-eating  tiger.  At  the  beginning  of  the  term  it  gets  a 
taste  of  blood,  either  for  the  defendant  or  for  the  plaintiff,  and  prac- 
tically every  case  tried  at  that  term  is  affected  by  this  disposition 
on  the  part  of  the  jury. 

Many  things  enter  in  to  bring  about  this  condition,  and  it 
is  impossible  to  explain  it,  or  to  give  any  reason  why  a  jury 
should  take  one  tack  or  the  other. 

The  selection  of  jurors  is  not  a  matter  within  the  purview  of 
this  article,  but  we  cannot  refrain  from  alluding  to  an  instanc*? 
occuiring  in  thi/i  circuit  some  years  ago.  It  so  happened  that  two 
jurors,  two  very  intelligent  men,  for  some  reason  appeared  to  be 
very  objectionable  to  a  certain  set  of  lawyers  defending  at  that 
term  of  court,  and  were  at  each  trial  immediately  excused  from  the 
panel ;  this  went  on  for  some  days  until  it  became  quite  a  joke  in 
the  court  room.  After  a  time  a  younger  lawyer  defending  one  of 
the  same  classes  of  suits,  when  about  to  enter  upon  the  trial,  these 
two  men  being  on  the  panel,  he  was  approached  and  whispered  to 
by  several  of  the  older  lawyers,  who  advised  him  to  immediately 
scratch  them,  but  being  of  a  rather  observing  turn  of  mind  he 
purposely  left  them  on  the  jury. 

When  a  verdict  for  the  defendant  came  in,  it  was  discovered 
that  these  two  men  had  been  leaders  of  the  jury,  thus  justifying  the 
study  made  of  men. 

The  statement  has  been  made  by  a  very  eminent  Kentucky 
jurist  that 

**The  fewer  the  names  that  can  be  placed  in  the  wheel,  the 
higher  will  be  the  standard  of  the  jury.'* 
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As  we  have  above  stated,  no  man  can  fix  the  standard  for 
a  juryman  any  better  than  that  fixed  by  onr  statute.  Under  the 
above  principle  the  jury  commissioners  would  each  year  select  a 
provisional  jury  according  to  their  own  preconceived  ideas,  fre- 
quently making  the  mistake  of  selecting  men  who  i^re  not  by  dispo- 
sition or  desire  qualified  to  listen  to  evidence,  and  sit  in  judgment 
upon  the  affairs  of  litigants. 

Why  would  it  not  be  well  to  require  the  commissioners  to  place 
in  the  wheel  the  name  of  each  qualified  juror  and  to  provide  that 
a  juror  should  be  summoned  for  service  such  a  length  of  time  before 
the  term  of  court  as  to  enable  him  to  arrange  his  business  affairs, 
and  to  provide  that  no  excuse  should  be  taken  for  failure  to  serve, 
except  illness  of  the  juror  or  his  family,  certified  to  by  a  compe- 
tent physician's  certificate. 

The  theory  of  our  judicial  system  is  that  the  humblest  man 
is  entitled  to  the  machinery  of  the  law  for  the  enforcement  of  all 
his  rights  as  well  as  the  wealthiest  citizen,  and  every  case,  whether 
large  or  small,  is  entitled  to  careful  consideration  of  the  court  and 
of  the  jury. 

Our  judicial  system  was  not  set  up  under  the  Constitution 
with  regard  to  cheapness  or  exi>ense,  and  consisting,  as  it  does,  of 
judge  and  jury,  let  the  people  consider  the  fundamental  provision 
of  our  organic  law,  that  not  only  the  right  of  trial  by  jury  remain 
inviolate,  but  that  it  be  held  sacred. 
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EDITORIAL  NOTES. 


At  the  opening  of  the  present  school  year  there  were  only 
thirty-five  students  enrolled  in  the  College  of  Law,  and  a  majority 
of  this  number  were  members  of  the  Students'  Army  Training 
Corps.  The  Law  Faculty  was  likewise  reduced  in  number  due  to 
the  absence  of  Professor  Hutchcraft.  Those  remaining  taught  most 
of  the  courses  of  the  regular  curriculum  and  also  aided  in  the  work 
of  military  instruction  by  oflPering  courses  in  Military  and  Inter- 
national Law.  These  conditions  made  Law  Journal  work  impos- 
sible for  them.  The  number  of  non-military  students  was  so  small 
that  a  selection  of  a  student  editorial  board  sufficient  for  the  needb 
of  the  Journal  could  not  be  made.  The  members  of  the  bar  thruout 
the  state  who  were  called  upon  for  contributions  were  also  engaged 
in  war  activities.  In  view  of  this  situation  it  was  decided  by  the 
Law  Faculty  to  postpone  the  publication  of  the  Journal  indefi- 
nitely. Since  the  first  of  January  there  has  been  a  decided  increase 
in  the  enrollment ;  more  than  thirty  former  students  have  retumea 
to  the  law  school  after  receiving  their  discharges  from  military 
service.  Shortly  after  the  opening  of  the  second  semester  the  Law 
Faculty  adopted  a  plan  for  the  temporary  reorganization  of  the 
editorial  staff  for  the  purpose  of  securing  the  publication  of  the 
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Journal  for  the  remainder  of  the  year.  By  this  plan  the  faculty 
will  take  a  more  active  part  in  the  publication.  A  student  editorial 
board  will  be  selected  on  a  merit  basis.  The  competition  for  mem- 
bership in  the  student  board  is  now  going  on  and  the  selections  w31 
be  made  before  the  publication  of  the  next  issue.  A  reorganization 
on  some  permanent  plan  will  be  effected  l)ef ore  the  end  of  the  year. 
"With  the  opening  of  the  Uniyersity  next  September  it  is  expected 
that  the  normal  pre-war  enrollment  in  the  College  of  Law  will  be 
reached.  Vacancies  in  the  faculty  will  be  filled.  With  the  hearty 
cooperation  of  the  members  of  the  bar  in  the  way  of  contribution  of 
leading  articles,  making  this  publication  their  forum  for  the  diseussion 
of  legal  questions  of  state  and  national  interest,  it  is  believed  that  the 
Kentucky  Law  Journal  may  make  a  place  for  itself  among  the  legal 
publications. 


Meeting  of  the  Kentucky  State  Bar  Assooiation. 

The  Kentucky  State  Bar  Association  will  meet  in  Lexington 
June  26th  and  27th. 
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CAPTAIN  REUBEN  BRENT  HUTCHCRAFT,  JR, 

By  Lyman  Chalkley.* 


A  man's  life  is  measured  in  time  by  a  span,  but  its  worth  by 
bis  deeds  of  contribution  to  the  spiritual  treasury  of  his  people. 

The  life  of  Captain  Hutchcraft  was  a  distinct  product  of  the 
peculiar  social  and  religious  ideals  of  the  Blue  Grass  Kentucky  tra- 
ditions, a  very  faithful  and  genuine  exemplar  of  a  very  decided 
type.  Simple  in  tastes,  generous  in  impulse,  loving  in  disposition, 
sympathetic,  steadfast  and  courageous  in  all  relations,  a  public 
spirit  was  bred  in  him.  He  belonged  not  to  himself,  nor  was  he  the 
subject  of  mere  family  dominion,  but  he  recognized  and  appreciated 
his  kinship  and  unity  with  not  only  those  with  whom  he  was  in 
immediate  contact,  but  all  those  with  whom  he  was  connected 
through  traditional  ties  of  a  common  blood,  a  common  faith,  and  a 
common  liberty  of  custom  and  thought. 

He  was  bom  at  Paris,  Bourbon  county,  thirty-two  years  ago. 
His  first  impressions  were  of  the  rich  soil  and  generous  nature  of 
his  native  land.  He  was  educated  and  received  his  bachelor's  de- 
gree in  arts  at  Kentucky  (Transylvania)  University,  at  Lexington. 
Both  at  home  and  in  the  university  he  was  within  the  atmosphere 
of  a  rigid  Christian  faith  and  hope.  Both  at  home  and  in  the  uni- 
versity life  was  discovered  to  him  as  a  charge  of  love,  of  duty,  of 
devotion  to  principle,  and  of  obligation  to  his  relationships. 

Under  the  spur  of  this  impulse,  having  received  a  vision  of 
wider  opportunity  for  usefulness,  he  decided  to  study  the  law  at 
Harvard,  where  he  graduated  in  1910.  On  his  return  he  undertook 
the  practice  of  his  profession  at  Paris.  Very  soon  the  call  came 
from  his  people  that  he  should  oflPer  for  membership  in  the  General 
Assembly  of  Kentucky,  to  which  lie  was  elected.  While  still  a  rep- 
resentative in  the  General  Assembly,  he  was  invited  to  become  one 
of  the  professors  in  the  Law  Department  of  the  University  of  Ken- 
tucky. He  was  serving  in  this  capacity  when  the  call  came  to  his 
people  to  send  their  young  men  to  arms  in  defense  of  their  soil,  their 

^Professor  of  Law,  University  of  Kentucky. 
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traditions,  their  faith,  their  liberty,  and  their  posterity.  This  call 
he  answered  eagerly  as  the  highest  opportunity  that  could  come  to 
him  to  serve,  and  having  received  the  rank  of  lieutenant,  he  was 
sent  among  the  earliest  to  the  critical  danger  front  in  France. 

Four  days  before  the  armistice  was  signed  Captain  Hutch- 
craft  was  killed  in  action,  having  before  that  time  been  promoted 
to  the  rank  of  captain  for  meritorious  service.  In  conferring  upon 
Him  the  Distinguished  Service  Medal  after  his  death,  the  War  De- 
partment said:  '^For  extraordinary  heroism  in  action  near  Sedan, 
Prance,  November  7,  1918.  Captain  Hutchcraft  personally  took 
command  of  a  platoon  of  his  company  which  was  designated  as 
advance  guard,  and  led  his  patrol  to  the  most  advanced  position 
reached  by  any  of  our  troops  during  the  engagement.  He  was 
killed  while  making  a  reconnaisance  within  thirty  yards  of  the 
enemy  guns." 

In  the  legislature  Captain  Hutchcraft  distinguished  himself 
especially  as  a  member  of  the  tax  commission,  through  whose  ef- 
forts a  beneficent  revision  of  the  tax  laws  of  the  state  was  accom- 
plished. This  service  alone  will  entitle  him  in  his  name  and  in  his 
reputation  to  the  enduring  gratitude  of  the  people  of  Kentucky. 
In  his  capacity  of  teacher,  he  proved  to  have  magnetism,  enthusi- 
asm, and  a  power  of  inspiration,  all  of  which  endeared,  him  to  his 
students,  and  gave  promise  of  a  great  career  in  the  training  of 
youth. 
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LEGAL  EXECUTION  OF  THE  INSURED  AS  A  DE- 
FENSE TO  AN  ACTION  ON  A  LIFE 
INSURANCE  POUCY. 

By  W.  L.  Summers* 


Whether  the  legal  execution  of  an  insured,  for  a  crime  committed 
by  him,  in  absence  of  a  condition  in  the  policy  excepting  death  by 
such  cause  from  the  risk,  should  be  allowed  as  a  defense  in  an  action 
on  a  policy  of  life  insurance  contracted  for  by  such  insured  on  his 
own  life,  whether  made  payable  to  his  estate  or  a  named  beneficiary,  is 
a  question  upon  which  the  courts  of  this  country  are  in  apparent 
hopeless  conflict.  The  question  as  thus  stated  is  divisible  into  two 
parts  because  two  forms  of  policies  are  concerned,  that  is,  in  the  one 
kind  of  policy  the  proceeds  of  the  insurance  are  made  payable  to  the 
insured's  estate  or  personal  representative,  while  in  the  other  kind  of 
policy  the  proceeds  are  made  payable  to  a  designated  beneficiary. 
Many  courts,  ^  in  considering  suicide  or  other  criminal  acts  of  the  in- 
sured resulting  in  his  death  as  a  defense  to  an  action  on  a  policy  of  the 
latter  class,  have  held  that  the  beneficiary  has  a  vested  property  in- 
terest therein  which  is  not  defeated  by  the  act  of  the  insured.    Other 

•  Professor  of  Law,   University  of  Kentucky. 

»  Fitch  V.  Insurance  Company,  59  N.  Y.  577,  17  Am.  Rep.  372;  Patterson  v.  In- 
surance Company,  100  Wis.  118,  75  N.  W.  980,  42  L.  R.  A.  263,  69  Am.  St.  Rep. 
899;  Seller  v.  Association,  105  Iowa  87,  74  N.  W.  980,  42  L.  R.  A.  253;  Shlpman  v. 
Protected  Circle,  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347;  Darrow  v.  Society,  U6 
N.  Y.  537,  22  N.  E.  1093,  6  L.  R.  A.  495,  15  Am.  St.  Rep.  430;  Morris  v.  Insurance 
Co.,  183  Pa.  563,  S9  Atl.  52;  Kerr  v.  Association,  39  Minn.  174,  39  N.  W.  312,  12 
Am.  St.  Rep.  631;  G.  L.  I.  O.  of  Mutual  Aid,  168  111.  408,  48  N.  E.  59,  61  Am.  St. 
Rep.  123;  Mutual  Life  Ins.  Co.  of  New  York  v.  GuUer  (Ind.  App.)  115  N.  B.  173. 
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courts  have  denied  this  distinction.^  Before  taking  up  this  distinc- 
tion and  its  connection  with  the  present  subject  under  consideration 
it  is  deemed  advisable  to  review  briefly  the  English  and  American 
eases  on  legal  execution. 

The  first  case  in  which  the  legal  execution  of  the  insured  was 
urged  as  a  defense  on  a  policy  of  life  insurance  arose  in  England  and 
was  decided  by  the  House  of  Lords  in  1830.^  The  Lord  Chancellor 
in  stating  the  opinion  of  the  court  said: 

**The  circumstances  of  the  case  are  shortly  these:  In  January, 
1815,  Henry  Fauntleroy  insured  his  life  in  the  Amicable  Society.  In 
the  month  of  May  in  the  same  year  he  committed  a  forgery  on  the 
l^ank  of  En«:rland.  He  continued  to  pay  the  premiums  on  this  in- 
surance for  a  considerable  period  of  time.  In  the  year  K24,  he  was 
apprehended,  and  on  the  29th  of  October  in  that  year  he  was  declared 
a  bankrupt,  Miid  an  assignment  of  his  effects  was  made  to  the  re- 
spondents. On  the  following  day,  the  30th  of  October,  he  was  tried 
for  this  forgery ;  he  was  found  guilty,  sentenced  to  death,  and  in  the 
month  of  November  following  was  executed. 

**The  question  under  these  circumstances  is  this:  whether  the 
HSS'jTPees  can  recover  against  the  Insurance  Company  the  amount  of 
this  insurance:  that  is  to  say,  whether  a  party,  effecting  with  an  in- 
surance com])any,  an  insurance  upon  his  life,  and  afterwards  com- 
mitting a  ca[)ital  felony,  beijij?  tried,  convicted,  and  finally  executed, 
wheti cr,  under  such  circumstances,  the  parties  representing  him,  and 
claim  ng  under  him,  can  recover  the  sum  insured  in  the  policy  so 

**It  appears  to  me  that  this  resolves  itself  into  a  very  plain  and 
simple  consideration.  Supi)ose  that  in  this  policy  itself  this  risk  had 
been  insured  against:  that  is,  that  the  party  insuring  had  agi^eed  to 
pay  a  sum  of  money  year  by  year,  upon  condition,  that  in  the  event  of 
liis  conimittinjr  a  cf^pital  Tc'oiry,  and  being  ti-ied,  convicted,  and  execut- 
(*d  fur  that  felony,  hir,  assirrnt'cs  shall  rc^'uve  a  certain  snm  of  money — 
is  it  possible  that  such  a  contract  could  be  sustained?  Is  it  not  void  on 
the  rlainest  print  iples  of  public  policy  ?  Would  not  such  a  contract  (if 
available)  take  away  one  of  those  restraints  operating  on  the  minds 
of  men  against  the  commission  of  crimes?  Namely,  the  interest  we 
have  in  the  welfare  and.prosperity  of  our  connexions.  Now  if  a  policy 
of  that  description,  with  such  a  form  of  condition  inserted  in  it  in 

"Hopkins  V.  Xorthwestern  I^lfe  Assurance  Co.,  94  Fed.  729.  affirmed  in  9» 
Fed.  199;  CampbeU  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  L.  274,  54  L.  R.  A. 
576,   49  All.  55). 

•The  Amicable  Society  v.  Bolland.  4  BU^h  (U.  S.  194,  211.) 
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express  terms,  cannot,  on  grounds  of  public  policy,  be  sustained,  how 
is  it  to  be  contended  that  in  a  policy  expressed  in  such  terms  as  the 
present,  and  after  the  events  which  have  happened,  that  we  can  sus- 
tain such  a  claim?  Can  we,  in  considering  this  policy,  give  to  it  the 
effect  of  that  insertion,  which  if  expressed  in  terms  would  have  rend- 
ered the  policy,  as  f^  as  that  condition  went  at  least,  altogether  void? 
**Upon  this  short  and  plain  ground,  therefore,  independently  of 
the  more  complicated  arguments  referred  to  by  the  counsel  at  the  bar, 
in  the  discussion  of  this  case,  I  think  that  this  policy  cannot  be  sus- 
tained, and  tliat  the  respondents  are  not  entitled  to  recover."^ 

The  principles  of  public  policy  which  furnished  the  basis  of  the 
decision  in  the  Bolland  Case,  supra,  were  adopted  by  the  Supreme 
Court  of  the  United  States  in  Mutual  Life  Insurance  v.  Bitter  as  one 
of  its  reasons  for  deciding  that  suicide  of  an  insured  avoided  a  policy 
of  life  insurance  even  tho  there  was  no  clause  in  the  policy  excepting 
suicide  of  the  insured  from  the  risk.^    The  court  said : 

**In  support  of  the  general  proposition  that  the  law  will  not  en- 
force contracts  and  agreements  that  are  against  public  good,  and  are 
therefore  forbidden  by  public  policy,  reference  is  often  made  to  the 
c^e  of  the  Amicable  Sociel'y  v.  Bolland,  4  Bligh  (N.  S.)  194,  211.'' 

The  court  then  reviewed  the  facts  of  that  case  and  quoted  from 
in  the  opiuion  [is  set  out  supra. 

The  question  of  legal  execution  of  the  insured  as  a  defense  to  a 
suit  on  policy  of  life  insurance  was  squarely  before  the  courts  of  this 
country  for  the  first  time  in  Burt  v.  Union  Central  Life  Insurance 
Company ,«  decided  by  the  Supreme  Court  of  the  United  States,  in 
1902.  In  that  case  the  insured  took  out  a  policy  on  his  own  life  pay- 
able to  his  wife,  if  living,  otherwise  to  his  executors,  administrators  or 
assigns.  lie  was  tried,  convicted  and  executed  for  the  murder  of  his 
^ife.  The  plaintiffs,  as  the  assigns  of  the  insured,  brought  action  to 
recover  the  proceeds  of  the  policy.  The  defense  of  legal  execution 
was  made  but  the  plaintiffs  claimed  recovery  on  the  ground  that  the 
insured  was  not  guilty  of  the  crime  for  which  he  was  executed.  The 
lower  court  refused  evidence  as  to  the  innocence  of  the  insured  and 

*  Among-  the  defenses  urg^ed  by  counsel  were  fraud  and  attaindMr 
»  Mutual  Life  Insurance  Company  v.  Rltter,  169  U.  S.  139,   18  Sup.  Ct.  300,  42 
L..   Ed.  993. 

« 187  U.  S.  362,   47  L.  Ed.  216,  23  Sup.  Ct.  139. 
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was  sustained  in  its  ruling  by  the  Supreme  Court  on  the  ground  that 
if  such  proof  were  allowed,  the  contract,  as  insurance  against  the  mis- 
carriage of  justice,  would  be  contrary  to  public  policy.  As  to  legal 
execution  as  a  defense,  apart  from  the  question  of  he  innocence  of 
the  insured,  the  court  said : 

**The  question  therefore  is  whether  an  ordinary  life  policy,  con- 
taining no  applicable  special  provisions,  is  a  binding  contract  to  in- 
sure against  a  legal  execution  for  crime.  The  petitioners  would  dis- 
tinguish between  cases  in  which  the  insured  is  justly  convicted  and 
executed  and  those  in  which  he  is  unjustly  convicted.     .     .    . 

**  Accepting  the  division  made  by  counsel  as  one  facilitating  a 
just  conclusion  concerning  the  rights  of  the  parties  hereto  we  inquire, 
first,  whether  a  policy  of  life  insurance  is  a  contract,  binding  the  in- 
surer to  pay  to  the  beneficiary  the  amount  of  the  policy  in  case  the  in- 
sured is  legally  and  justly  executed  for  crime.  Li  other  words,  do  in- 
surance policies  insure  against  crime?  Is  that  a  risk  which  enters 
into  and  becomes  a  part  of  the  contract? 

**The  researches  of  counsel  have  found  but  one  case  directly  in 
point,  the  Amicable  Society  v.  BoUaud,  decided  by  the  House  of  Lords 
in  1830,  and  reported  in  4  Bligh  (N.  S.)  194,  211.  The  Lord  Chan- 
cellor,  delivering  the  opinion,  after  stating  the  question,  answered  it 
in  the  following  brief  but  cogent  words" 

At  this  point  the  court  quotes  the  opinion  of  the  English  court  as 
set  out  supra,  and  quoted  in  the  Bitter  Case,  supra.  The  learned 
justice  then  discussed  and  compared  the  facts  in  the  Burt  and  Bolland 
Cases  showing  similarity  and  continued  as  follows : 

*'The  plaintiffs  therefore  in  each  of  the  cases  claimed  directly 
under  the  insured  and  sought  to  recover  on  a  policy  obtained  by  him, 
the  maturity  of  which  was  accelerated  by  his  execution  for  crime ;  in 
neither  was  there  any  express  stipulation  in  respect  to  such  a  conting- 
ency, so  that  the  reasoning  of  the  Lord  Chancellor  is  pertinent  to  this 
case  and  it  is  reasoning  the  force  of  which  it  is  impossible  to  avoid. 
It  cannot  be  that  one  of  the  risks  covered  by  the  contract  of  insurance 
is  the  crime  of  the  insured.  ^There  is  an  implied  obligation  on  his  part 
to  do  nothing  to  wrongfully  accelerate  the  maturity  of  the  policy.  Pub- 
lic policy  forbids  the  insertion  in  a  contract  of  a  condition  which  would 
tend  to  induce  crime,  and  as  it  forbids  the  introduction  of  such  a 

•  Italics  used  are  the  writer's. 
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stipulation  it  also  forbids  the  enforcement  of  a  contract  under  cir- 
cumstances which  cannot  be  lawfully  stipulated  for.*' 

The  court  referred  to  the  Ritter  Case,  supra,  and  its  approval  of 
the  Holland  Case  and  the  dicta  of  some  American  cases'^  wherein  this 
doctrine  of  public  policy  has  met  approval. 

In  1907  the  question  under  discussion  was  before  the  Supreme 
Court  of  Illinois  in  Collins  v.  Metropolitan  Life  Insurance  Company.^ 
In  that  case  one  Kilpatrick  had  insured  his  life  making  the  policy 
payable  to  his  personal  representatives.  He  was  legally  executed  for 
crime  and  this  was  urged  as  a  defense  to  a  suit  on  the  policy.  The 
Illinois  court  took  the  view  that  a  policy  of  insurance  is  a  species  of 
property ;  that  the  principle  of  public  policy  upon  which  the  BoUand 
Case  was  decided  was  based  on  the  doctrine  of  attainder;  that  since 
forfeiture  of  estate  and  corruption  of  blood  for  crime  are  prohibited 
by  the  Constitution  of  Illinois  there  could  be  no  such  rule  of  public 
policy  in  that  state  and  consequently  legal  execution  of  the  insured 
was  not  a  valid  defense  to  the  action.    The  court  said  in  part: 

**An  insurance  policy  payable  to  the  estate  or  personal  repre- 
sentatives of  the  assured  is  a  species  of  property.  It  is  in  the  nature 
of  a  chose  in  action,  which,  subject  to  certain  conditions,  varying  ac- 
cording to  the  terms  of  the  contract,  is  payable  on  the  contingency  of 
death  or  at  a  stated  time.  Life  insurance  has  become  an  important 
factor  in  the  commercial  and  social  life  of  our  people.  To  protect 
their  credit,  save  llieir  estates  from  embarrassment,  and  provide  for  de- 
pendent ones,  the  people  of  this  state  pay  annually  over  $30,000,000  in 
premiums  for  life  insurance.  .  .  .  The  amount  of  insurance  carried 
is  approximately  $1,000,000,000.  Why  should  this  enormous  property 
interest  be  subject  to  any  different  conditions  than  those  applying  to 
any  other  property  owned  by  the  people  ?  If  a  man  who  is  executed 
for  crime  has  at  his  death  $1,000  in  real  estate,  $1,000  in  chattels,  and 
$1,000  life  insurance  payable  to  his  estate,  his  real  estate  descends  to 
his  heir,  and  his  personal  chattels  to  his  administrator,  but  the  $1,000 
life  insurance  must  be  left  in  the  hands  of  the  company  who  has  re- 

'  Hatch  V.  Mutual  Life  Insurance  Company,  120  Mass.  650,  552;  New  York 
Life  Ins.  Co.  v.  Armstrongr,  117  U.  S.  591,  GOO;  Supreme  Commandery,  &c.  v. 
Ains worth,  71  Ala.  436,  446. 

•  232  111.  37,  84  N.  E.  452,  14  L.  R.  A.  (N.  S.)  356,  122  Am.  St.  Rep.  542,  13  Ann. 
Cas.  129. 
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ceived  the  premiums  because  it  is  said  to  be  contrary  to  public  policy 
to  require  the  company  to  pay,  lest  by  so  doing  it  lend  encouragement 
to  other  policyholders  to  seek  murder,  and  execution  therefor,  in  order 
that  their  estates  or  heirs  might  profit  thereby.  This  is  defendant  in 
error's  position.  This  contention  seems  to  border  closely  upon  the 
absured.  We  know  of  no  rule  of  public  policy  in  this  state  that  will  en- 
force this  species  of  forfeiture,  but  there  is  a  rule  of  law  which  has 
often  been  applied  when  two  parties  make  a  valid  contract  and  the 
same  has  been  completely  performed  by  one  party  and  nothing  re- 
mains except  the  performance  by  the  other,  which  will  compel  per- 
formance or  award  damages  for  default  against  the  delinquent  party.'* 

The  question  was  before  the  Supreme  Court  of  the  United  States 
a  second  time  in  the  well  known  case  of  Northwestern  Life  Insurance 
Company  v.  McCue.®  In  that  case  McCue  insured  his  own  life  making 
the  policy  payable  to  his  executors,  administrators  or  assigns.  He 
was  executed  for  the  murder  of  his  wife.  An  action  on  the  policy  was 
instituted  by  the  infant  heirs  of  McCue,  but  later,  by  agreement  of 
parties,  his  executors  were  also  considered  parties  plaintiflE.  .  Mr. 
Justice  McKenna  wrote  the  opinion  of  the  court.  After  stating  the 
facts  he  said : 

*'The  main  question  in  the  case  is,  as  we  said,  the  liability  of  the 
company  under  the  circumstances.  Or,  to  put  it  more  abstractly  for 
the  present  purposes  of  our  discussion,  whether  a  policy  of  life  insur- 
ance insures  against  death  by  legal  execution  for  crime." 

The  court  then  quoted  from  the  opinions  of  that  court  in  the 
Burt  and  Ritter  Cases,  supra,  and  continued : 

**  These  cases  must  be  accepted  as  expressing  the  views  of  this 
court  as  to  the  public  policy  which  must  determine  the  validity  of 
insurance  policies,  and  which  they  cannot  transcend  even  by  explicit 
declaration,  much  less  be  held  to  transcend  by  omissions  or  im- 
plications." 

After  discussing  other  questions  the  court  concluded : 

**One  other  contention  of  the  respondents  remains  to  be  noticed. 
It  is  contended  that  if  the  McCue  estate  cannot  recover,  the  innocent 
parties,  his  children,  will  be  admitted  as  claimants.  To  this  conten- 
tion we  repeat  what  we  have  said  above,  the  policy  is  the  measure  of 

•22S  U.  S.  234.  32  Sup.  Ct.  220.  56  Law  Ed.  419,  88  L.  R.  A.  (N.  SO  67. 
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the  rights  of  everybody  under  it,  and  as  it  does  not  cover  death  by  the 
law,  Siere  cannot  be  recovery  either  by  McCue's  estate  or  by  his 
children.'' 

The  rule  of  the  English  and  Federal  decisions  was  followed  in  a 
case  before  the  Supreme  Court  of  North  Carolina  in  1916.^^  In  that 
case  the  insured  took  out  a  policy  on  his  own  life  naming  a  beneficiary 
but  reserving  the  right  to  name  another  instead.  The  policy,  like  that 
of  cases  above,  contained  no  clause  stipulating  for  or  against  liability 
of  the  company  in  event  of  death  of  the  insured  by  legal  execution. 
The  insured  was  electrocuted  for  the  crime  of  murder.  The  beneficiary 
brought  suit  to  recover  the  proceeds  of  the  policy  and  the  defense  of 
legal  execution  was  made.    The  court  said : 

**Upon  the  facts  stated  the  only  question  presented  on  appeal 
is:  Does  an  ordinary  life  insurance  policy,  in  the  absence  of  any 
provision  in  regard  thereto,  insure  against  death  by  act  of  law  ad- 
ministered as  a  punishment  for  the  commission  of  a  capital  felony? 
We  do  not  think  that  the  parties  to  the  contract  contemplated  such 
an  extraordinary  risk,  or  that  the  terms  of  the  policy  include  it. 
If  such  stipulation  had  been  inserted  in  the  policy,  it  would  be  in- 
surance against  the  commission  of  crime,  and  void  as  against  sound 
principles  of  public  policy.'' 

The  court  then  cites  the  BoUand,  Ritter,  Burt,  and  McCue  Cases, 
supra.   Of  the  Collins  Case,  supra,  it  was  said: 

**The  only  case  that  militates  against  our  conclusion  is,  Collins 
V.  Insurance  Company  (citing  it)  ;  but  that  decision  seems  to  be 
based  iipon  a  provision  of  the  state  Constitution  declaring  that  no 
conviction  shall  work  a  corruption  of  blood  or  forfeiture  of  estate.  It 
is  not  necessary  that  we  should  discuss  that  case,  except  to  say  that 
we  do  not  regard  it  as  a  precedent  to  be  followed.  "^^ 

"•  ScarborouR'h  v.  American  National  Life  Insurance  Co.,  171  N.  C.  363,. 88  S.  B. 
482,   L.  R.  A.  1918  A.  896. 

"The  Illinois  Constitution,  Art.  II,  Sec.  11,  provides:  "All  penalties  shall  be 
proportioned  to  the  nature  of  the  offense;  and  no  conviction  shall  work  corrup- 
tion of  blood  or  forfeiture  of  estate." 

Article  XI.  Sec.  1  of  the  North  Carolina  Constitution,  provides:  "The  follow- 
ing- punishments  only  shall  be  known  to  the  laws  of  this  state,  viz.,  death,  im- 
prisonment with  or  without  hard  labor,  fines,  removal  from  office,  and  disquali- 
fication to  hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this  state." 

Article  I,  Sec.  21  of  the  Texas  Constitution  provides:  "No  conviction  shall 
work  corruption  of  blood,  or  forfeiture  of  estate;  and  the  estates  of  those  who 
destroy  their  own  lives  shall  descend  or  vest  as  in  case  of  natural  death." 
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The  last  case  decided  on  this  subject  was  before  the  Court  of  Civil 
Appeals  of  Texas  in  1918.^2  The  facts  in  that  case  were  almost  iden- 
tical with  those  in  the  North  Carolina  case,  supra^. the  defendant  in 
both  suits  being  the  same  company.     The  court  said: 

''The  question,  therefore,  for  our  determination  is  this:  does  an 
ordinary  life  insurance  policy,  in  the  absence  of  any  provision  in  re- 
gard there cO,  insure  against  death  by  act  of  the  law  of  the  land  ad- 
ministered as  a  punishment  for  crime?  We  have  reached  the  con- 
clusion that  the  question  must  receive  a  negative  answer." 

After  citing  with  approval  the  Burt  and  McCue  Cases,  supra,  the 
court  continued: 

**It  is  unnecessary  for  tliis  court  to  discuss  the  reasoning  of  the 
Supreme  Court  of  the  United  States  in  reaching  its  conclusion  in  the 
a])ove  mentioned  rases  as  such  reason  speaks  for  itself,  and  in  the 
opinion  of  this  court,  the  same  is  not  only  legally  sound,  but  com 
ports  with  the  highest  public  policy  and  common  sense." 

In  referring  to  the  Collins  case,  supra,  the  court  said : 

''We  liave  read  carefully  Collins  v.  Insurance  Company,  and  as 
said  by  the  Supreme  Court  of  North  Carolina,  we  do  not  regard 
this  case  as  a  precedent  to  be  followed  in  Texas,  but  prefer  to  fol- 
low the  Supreme  Court  of  the  United  States,  and  that  of  North 
Carolina,  as  well  as  others  holding  contrary  to  the  views  expressed 
by  the  Illinois  court." 

The  facts  and  opinions  of  the  foregoing  cases  have  been  set  forth 
for  the  purj^ose  of  showing  as  clearly  as  possible  the  reasons  and 
principles  upon  which  the  courts  have  based  their  opinions.  At  this 
point  in  the  discussion  it  is  sufficient  to  call  attention  to  the  fact 
that  in  the  cases  where  the  defense  of  legal  execution  has  been  al- 
lowed, the  judges  have  assumed  that  the  rights  of  Ybe  plaintiflF, 
whether  beneficiary  or  personal  representative  of  the  insured,  were 
based  on  contract,  and  have  accordingly  applied  thereto  rules  of 
public  policy  governing  contracts.  On  the  other  hand,  in  the  case 
where  the  defense  was  denied,  the  court  assumed  that  the  right  of  the 

»  American  National  Life  Insurance  Company  v.  Munson,  202  S.  W.  987. 
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plaintiff,  who  there  was  the  personal  representative  of  the  insured, 
was  one  of  property,  and  finding  no  rule  of  public  policy  in  that 
state  preventing  the  descent  of  property  of  a  murderer  to  his  heirs 
or  personal  representatives,  very  naturally  held,  that  the  legal  execu- 
tion of  the  insured  was  no  defense  to  an  action  by  tlie  personal  repre- 
sentative to  recover  the  property.  With  assumptions  of  the  courts 
a.s  to  the  nature  of  rights  created  by  a  policy  of  insurance  so  different, 
it  is  not  surprising  that  opposite  conclusions  were  reached.  Had 
any  of  the  courts  taken  the  pains  to  analyze  the  life  insurance  con- 
tract and  determine  the  nature  of  the  rights  of  a  named  beneficiary 
and  the  personal  representative  of  the  insured,  under  the  forms  of 
policies  above  mentioned,  it  is  believed  that  the  present  conflict  on 
this  subject  would  not  exist.  It  is  proposed,  therefore,  to  determine, 
if  possible,  the  nature  of  the  rights  created  by  a  life  insurance  policy. 

It  is  well  settled  that  the  ordinary  life  insurance  policy  is  an 
executory,i3  conditional^^  contract  of  investment,^^  based  on  a  contin- 
gency,^^ whereby  the  insured  agrees  to  pay  to  the  insurer  an  annuity 
until  the  happening  of  the  contingency,  in  consideration  of  the  in- 
surer agreeing  to  pay  the  insured 's  personal  representative  or  named 
beneficiary,  a  certain  larger  sum  upon  the  happening  of  the  contin- 
gency. The  contingency  in  the  ordinary  life  policy  is  the  death  of 
the  insured.  The  amount  of  the  annuities  agreed  to  be  paid  are  de- 
termined according  to  the  life  expectancy  of  the  insured  so  ns  to  be 
of  such  number  and  amount  as  will  provide  a  fund  for  the  payment 
of  the  amount  due  the  beneficiary  or  representative  of  the  insured  at 
the  end  of  the  period  of  life  expectancy.^''^ 

It  was  pointed  out  above  that  the  ordinan^  life  insurance  policy 
by  which  a  man  insures  his  own  life  may  assume  either  of  two  forms. 
In  one  the  proceeds  of  the  policy  are  made  payable  to  the  estate 
or  personal  representatives  of  the  insured,  and  in  the  other  they  are 
1 

"  Vance  on  Insurance,  page  47;  Joyce  on  Insurance,  Second  Edition,  Sec.  20. 

"Vance  on  Insurance,  page  47;  Joyce  on  Insurance,  Second  Edition,   Sec.  22. 

"Vance  on  Insurance,  pai^e  56;  Grlg-sby  v.  Russel,  222  U.  S.  149,  56  Law  Ed. 
133,  36  Li.  R.  A.  (N.  S.)  642.  Life  insurance  not  a  contract  of  indemnity;  see 
Dalby  v.  The  India  &  London  Life  Assurance  Co.,  15  C.  B.  265;  Vance  on  Insur- 
ance, page  57,  and  cases  cited;  Joyce  on  Insurance,  Second  Edition,  Sec.  26  and 
cases  cited. 

"  Vance  on  Insurance,   page  47. 

"Vance  on  Insurance,  pag-e  47;  Ritter  v.  Mutual  Life  Insurance  Co.,  169  U.  S. 
139,  18  Sup.  Ct.  300,  42  L.  Ed.  693. 
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made  payable  to  a  designated  beneficiary.  Because  of  the  distinction, 
contended  for  by  some  of  the  courts,!^  between  the  nature  of  the  in- 
terest created  in  the  respective  parties  to  be  benefited  by  the  two 
kinds  of  policies,  and  the  effect  of  a  crime  of  the  insured  resulting 
in  his  death  upon  such  interests,  it  becomes  necessary  to  discuss  them 
separately. 

It  must  be  admitted  that  the  courts  are  prone  to  say  that  an  in- 
surance policy  is  a  chose  in  action,  and  as  such,  property.  But  it  is 
necessary  to  bear  in  mind  that  the  contract  is  executory  during  the 
lifetime  of  the  insured ;  that  there  is  no  present  right  to  the  proceeds 
of  the  policy,  in  the  nature  of  contract  or  property  in  anyone  until  the 
contract  becomes  executed;  that  the  contract  cannot  become  executed 
until  the  happening  of  the  contingency  upon  which  it  is  based,  and 
then  only  in  the  event  that  all  of  the  conditions  thereof,  express  or  im- 
plied,  have  been  fulfilled.  If  they  mean  anything  definite,  to  what 
tlien  do  the  courts  refer  when  they  say  that  a  policy  of  insurance  is  a 
chose  in  action  in  the  nature  of  [)roperiy  ?  It  is  not  denied  that  a  policy 
payable  to  the  estate  or  personal  representative  of  an  insured,  is,  after 
his  de.'.th,  an  as^et  for  the  paMn^iit  of  liis  df^bfs,^*-*  but  in  thnt  case  the 
contract  is  executed,  the  conditions  are  fulfilled,  and  the  contingency 
has  happened.  An  unmatured  policy,  on  the  other  hand,  is  an  asset 
available  to  creditors  of  the  insured  only  when,  according  to  the  terms 
of  the  contract,  the  policy  has  an  absolute  money  value,  but  in  all  other 
cases  where  the  liability  of  the  insurer  is  contingent,  the  policy  is  not 
to  be  regarded  as  available  assets.^^  Such  surrender  value  is  the  only 
property  which  passes  to  the  assignee  in  bankruptcy  of  the  insured 
under  the  bankruptcy  law.21    This  doctrine  that  an  insurance  policy 

*•  See  cases  cUed  In  note  *. 

»»  Trepagrnior  v.  Rose,  18  App.  Dlv.  393,  46  N.  Y.  Supp.  897,  affirmed  155  N.  Y. 
687,  46  N.  E.  1105:  Phoenix  Ins.  Co.  v.  Willis,  70  Tex.  12.  6  S.  W.  825,  8  Am.  St. 
Rep.  566;  Girard  Insurance  Co.  v.  Field,  45  Pa.  129;  Sexton  v.  Insurance  Co.,  132 
N.  C.  1,   48  S.   E.  479. 

»  Columbia  Bank  v.  Equitable  Life  Assn.,  80  N.  Y.  Supp.  428;  1  Freeman  on 
Executions,  Sec.  104a;  Longr  v.  Brlttlana  Co.,  94  Va.  594,  27  S.  E.  499;  Barbour 
V.  Insurance  Co.,  61  Conn,  240,  23  Atl.  154;  Pace  v.  Pace,  19  Fla.  438;  Barbour's 
Adm.  V.  Lame's  Assignee,  21  Ky.  Law  Rep.  94,  51  S.  W.  5;  Day  v.  Ins.  Co.,  Ill 
Pa.  507,  4  Atl.  478,  56  Am.  Rep.  297;  Boisseau  v.  Bass'  Adm..  100  Va.  207,  40  S,  E. 
647. 

»  Bankruptcy  Act  of  1£S8,  c.  541,  sec.  70  (a)  (5)  as  amended  by  act  of  Feb.  6. 
1903.  c.  487;  Burllngrton  v.  Grouse.  228  U.  S.  549;  Everett  v.  Judson,  228  U.  S.  474; 
Andrews  v.  Partrldgre,  228  U.  S.  479;  In  re  Judson,  192  Fed.  834. 
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is  a  chose  in  action  is  by  no  means  consistently  applied.  Assuming 
by  this  doctrine  that  the  courts  mean  to  say  that  the  insured  or  his 
personal  representative  has  a  property  (chose)  in  the  proceeds  of  the 
policy  which  may  be  recovered  by  an  action.  Such  action  cannot  be 
brought  by  the  insured,  for  during  his  lifetime  there  is  no  obligation 
on  part  of  the  insurer  to  pay.  The  only  right  the  insured  has  is  to  re- 
cover a  surrender  value  and  discontinue  the  policy,  or  the  alternative 
right  to  continue  the  policy  in  force  according  to  the  terms  and  con- 
ditions provided  for  in  the  contract.  Suppose  the  insured  dies,  the 
representative  has  a  right  to  sue  and  recover  the  proceeds  of  the 
policy,  provided  all  conditions  of  the  policy  have  been  complied  with. 
How  did  the  personal  representative  get  this  right  to  sue,  which  the 
insured  did  not  have?  He  undoubtedly  acquired  it  by  virtue  vf  the 
contract,  yet  the  Supreme  Court  of  Illinois  would  have  us  believe 
that  the  insured,  from  the  inception  of  the  policy,  had  a  property  in- 
terest in  the  proceeds  thereof  which  passed  by  descent  to  his  personal 
representative.  It  is  submitted  that  this  theory  of  the  Illinois  Court 
is  wholly  unsound  on  reason  and  principle.  To  repeat  the  error  then 
of  the  Illinois  Court  in  the  Collins  case  is  in  assuming  that  the  con- 
tract of  insurance  gives  to  the  insured  a  property  right  in  the  proceeds 
of  the  policy,  which  property  right  goes  to  the  personal  representative 
by  descent  unhampered  by  any  rule  of  public  policy  governing  con- 
tracts which  might  affect  the  policy  or  the  ultimate  right  to  tlie  pro- 
ceeds thereof.  By  this  theory  the  insured  is  given  power  to  pass  by 
descent  a  property  which  he  did  not  have  during  life.  Conceding?, 
for  the  sake  of  argument,  that  the  insured  did  have  a  property  in  the 
proceeds  of  the  policy  during  his  lifetime  and  a  right  to  sue  for  the 
recovery  of  such  property  and  that  such  property  and  right  of  action 
passed  to  the  personal  representative  by  descent,  an  action  by  the 
personal  representative  to  recover  the  proceeds  of  the  policy  would 
still  be  based  on  contract  and  a  defense  that  the  contract  was  contrary 
to  public  policy  would  still  be  good. 

The  right  of  action,  therefore,  which  the  personal  representative 
of  an  insured  has  to  sue  for  recovery  of  the  proceeds  of  an  insurance 
policy  contracted  for  by  the  insured  and  made  payable  to  his  estate 
or  personal  representatives,  is  a  right  based  on  contract,  dependent  for 
its  validity  upon  the  proper  performance  of  the  express  or  implied 
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conditions  of  the  contract,  and  upon  the  rules  of  public  policy  govern- 
ing contracts,  and  is  not,  as  the  Supreme  Court  of  Illinois  assumes,  a 
property  right  in  the  insured  passing  by  descent  to  his  personal  repre- 
sentative and  governed  solely  by  rules  of  public  policy  affecting  the 
devolution  of  property.  For  this  conclusion  there  is  ample  author- 
ity,22  altho  it  is  to  be  regretted  that  the  courts  in  passing  upon  the 
validity  of  the  defenses  of  legal  execution  and  suicide  in  suits  for 
recovery  of  proceeds  of  an  insurance  policy  have  not  more  fully  de- 
fined their  position  in  this  respect. 

When  an  insured  contracts  for  insurance  upon  his  own  life  and 
the  policy  provides  that  the  proceeds  thereof  shall  be  payable  uncon- 
ditionally to  a  designated  individual,  practically  all  of  the  courts 
agree  that  such  beneficiary  takes  a  vested  interest  in  the  policy  in- 
defeasible by  an  act  of  the  insured  without  the  beneficiary's  consent, 
and  that  such  right  is  one  of  property  capable  of  being  seized  for  the 
beneficiary's  debts,  of  passing  by  descent  to  his  personal  representa- 
tive, or  by  his  will  or  assignment.^^  Where  the  right  of  the  designated 
benetficiary  to  take  may  be  defeated  by  a  condition  subsequent  it  is 
said  to  be  conditionally  vested,  and  if  the  right  is  dependent  upon  a 
condition  precedent  the  interest  acquired  is  contingent,  capable  of 
becoming  vested,  but  if  insured  reserves  the  privilege  of  changing  the 
beneficiary  at  will  then  the  named  beneficiary  has  nothing  more  than  a 
mere  expectancy  of  benefit.^*  Many  courts  have  held  that  suicide,  or 
other  wrongful  act  of  the  insured  resulting  in  his  death,  is  not  a  de- 
fense to  an  action  by  a  beneficiary  to  recover  the  proceeds  of  a  policy, 
on  the  ground  that  the  vested  right  acquired  cannot  be  defeated  by 
the  insured's  wrongful  act,  and  thus  make  the  distinction  referred  to 
above  between  policies  payable  to  a  beneficiary  and  those  payable  to 

»  Rltter  V.  Mutual  Life  Insurance  Co.  of  New  York,  169  U.  S.  139,  18  Sup.  Ct. 
300,  42  L.  Ed.  693;  Amicable  Society  v.  Bolland,  4  Bligh  (N.  R.)  IW;  Northwestern 
Life  Insurance  Co.  v.  McCue,  223  U.  S.  234,  32  Sup.  Ct.  220.  56  L.  Ed.  419,  38 
L.  R.  A.  (N.  S.)  57;  Burt  v.  Union  Central  L.  Ins.  Co.,  187  U.  S.  362,  23  Sup.  Ct. 
139,  47  L.  Ed.  216;  Scarborough  v.  Am.  Nat.  Ins.  Co,  171  N.  C.  353,  88  S.  E.  482; 
Am.  Nat.  Life  Ins.  Co.  v.  Munson,   (Texas)  202  S.  W.  987. 

*•  Joyce  on  Insurance,  Second  Edition,  Vol.  2,  sec.  730,  and  cases  cited;  Vance 
on  Insurance,  pagres  390-395;  Bacon  on  Life  and  Accident  Insurance,  Fourth  Edi- 
tion, sec.  377;  Bliss  on  Life  Insurance,  sec.  318;  14  R.  O.  L.  1376,  and  cases  cited; 
11  Am.  St.  Rep.  £96,  note. 

"Vance  on  Insurance,  pages  390  to  400,  and  cases  cited;  Joyce  on  Insurance, 
Second  Edition,  sec.  730  to  756;  Bacon  on  Life  and  Accident  Insurance,  Fourth 
Edition,   sec.  379,  881;  14  R.  C.  L.  1387-1390. 
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personal  representatives.^^  Li  some  cases  the  distinction  is  made 
even  tho  the  beneficiary  has  no  vested  interest.^®  But  other  courts 
hold  that  where  the  right  is  reserved  to  change  the  beneficiary,  as  is 
usually  the  case  in  mutual  benefit  insurance,  the  same  principles 
should  apply  as  to  policies  payable  to  insured's  estate  or  personal 
representatives.^^ 

In  none  of  the  decided  cases  wherein  legal  execution  of  the  in- 
sured was  urged  as  a  defense  to  a  recovery  on  the  p6Licy  was  the  dis- 
tinction made  between  policies  payable  to  the  legal  representative  and 
to  a  beneficiary,  for  the  simple  reason  the  plaintiffs  in  none  of  those 
cases  had  a  vested  interest.  It  becomes  necessary,  therefore,  to  de- 
termine, if  possible,  the  nature  of  this  vested  right  acquired  by  the 
beneficiary,  and  the  effect,  if  any,  of  such  an  interest  upon  the  de- 
fense of  legal  execution  set  up  by  the  insurer  in  a  suit  by  a  beneficiary 
to  recover  the  proceeds  of  a  life  policy. 

There  is  ,no  question  but  that  the  ben^ciary  named  in  a  life 
policy  takes  such  an  interest  therein  that  he  may,  upon  the  maturity 
of  the  policy,  sue  for  and  recover  the  proceeds  thereof.  The  courts 
have  proposed  various  theories,  none  of  which  are  altogether  satis- 
factory, by  which  the  beneficiary  in  the  insurance  contract  is  given 
this  peculiar  vested  and  indefeasible  property  right  so  different  to 
that  ordinarily  given  a  third  person  by  a  contract  made  for  his  bene- 
fit.28  It  is  believed,  however,  that  the  manner  in  which  the  right  is 
secured  is  not  necessary  of  determination  in  this  discussion.  The 
question  here  is,  does  the  beneficiary  have,  from  the  inception  of  the 
policy,  a  vested  property  right  in  the  proceeds  of  the  policy  ?  If  it 
is  again  recalled  that  the  liability  of  the  insurer  to  pay  the  proceeds 
of  the  policy  is  dependent  upon  the  proper  performance  of  all  ex- 
press and  implied  conditions  of  the  contract  and  upon  the  happening 
of  the  contingency  upon  which  it  is  based,  it  is  then  evident  that  when 
the  courts  speak  of  the  vested  interest  of  the  beneficiary  they  do  not 
and  cannot  properly  mean  that  he  has  a  vested  interest  in  the  pro- 

»  See  cases  cited  in  note*  supra. 

«» Grand  Legion  v.  Beaty,  224  111.  346,  79  N.  E.  565,  8  L.  R.  A.  (N.  S.)  1124.  and 
note;  Parker  v.  Des  Moines  Life  Ass'n.,  108  Iowa  117,  78  N.  W.  826. 

"  Shipman  v.  Protected  Home  Circle,  174  N.  T.  398,  67  N.  E.  83,  63  L.  R.  A. 
847;  Davis  v.  Supreme  Council  Royal  Arcanum,  195  Mass.  402,  81  N.  E.  294,  10 
L.  R.  A.  (N.  S.)  722.    See  cases  collected  in  note  in  8  L.  R.  A.  (N.  S.)  1124. 

*•  See  Vance  on  Insurance,  page  303  for  discussion  of  the  principles  involved. 
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ceeds  of  the  policy.^®  It  is  meant  only  that  the  beneficiary  has  a 
vested  right  to  receive  the  money  that  shall  become  due  and  payable 
upon  a  proper  performance  of  the  contract.  In  those  cases,  pointed 
out  supra,^^  where  it  is  held  that  the  right  of  the  beneficiary  cannot 
be  defeated  by  the  wrongful  act  of  the  insured,  the  courts  have  in 
etfect  held  that  altho  the  vested  right  of  the  beneficiary  may  be  de- 
feated by  breach  of  an  express  condition  of  the  contract  but  not  by 
breach  of  an  implied  condition  thereof  or  because  the  contract  is  con- 
trary to  public  policy.  To  illustrate:  Suppose  A  insures  his  life  for 
tlie  benefit  of  B  and  that  in  the  policy  there  is  an  express  condition 
tliat  if  A  goes  to  Mexico  the  policy  will  be  void,  and  an  implied  con- 
dition that  if  A  commits  suicide  while  sane  the  policy  will  likewise 
be  void,  and  still  further  that  there  is  a  rule  of  public  policy  which 
prevents  a  recovery  on  the  policy  if  A  commits  suicide  while  sane. 
Now  this  group  of  cases  hold  that  if  A  goes  to  Mexico  B's  vested 
interest  is  gone  and  he  cannot  bring  action  to  recover  the  proceeds. 
But,  on  the  other  hand,  they  hold,  without  den3dng  the  existence  of  the 
implied  condition  or  the  rule  of  public  policy,  that  a  breach  of  either 
does  not  desfroy  B's  vested  interest.  By  holding  that  the  breach  of 
the  express  condition  destroys  the  beneficiary's  interest  they  admit 
that  his  right  is  based  upon  contract.  Yet  by  holding  that  the  breach 
of  the  implied  condition  does  not  have  the  same  effect  they  make  a 
distinction  between  the  effect  of  the  breach  of  express  and  implied 
condition  of  contract  for  which  there  is  no  sound  reason.  And  by 
liolding  in  effect  that  the  rights  of  the  beneficiary  are  not  defeated  by 
the  breach  of  the  rule  of  public  policy,  they  deny  the  principle  that 
tlie  beneficiary's  rights  are  dependent  upon  the  validity  and  proper 
performance  of  the  contract  of  insurance,  which  they  admitted  in 
holding  his  rights  defeated  by  breach  of  the  express  condition. 

For  the  foregoing  reason  it  is  believed  that  this  distinction  made 
between  policies  wherein  the  beneficiary  has  a  vested  interest,  on  the 
one  hand,  and  those  wherein  his  right  is  not  vested  or  where  the  pro- 
ceeds are  made  payable  to  the  insured's  estate  or  personal  representa- 
tive, on  the  other  hand,  as  to  the  right  of  the  respective  parties  to  rc- 

*  Hopkins  V.  Northweetem  Life  AssuranctfXJo.,  99  Fed.  199;  Vance  on  Inour- 
ance,  pagre  391. 

^  See  cases  cited  in  noU  K 
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cover  on  the  policy  where  suicide  of  the  insured  is  a  defense,  is  wholly 
unsound.  It  is  believed  that  the  doctrine  of  vested  interest  of  the 
beneficiary  was  made  use  of  by  these  courts  in  an  attempt  to  avoid  the 
conclusions  of  the  Ritter  Case.  There  would  be  much  less  confusion  in 
the  law  upon  this  subject  if  these  courts  had  openly  repudiated  the 
doctrine  of  the  Ritter  case  instead  of  attempting,  as  they  did,  to  get 
around  it  by  constructing  the  above  mentioned  erroneous  distinction. 
This  distinction  has  been  repudiated  by  courts  and  writers  on  other 
grounds.^^ 

It  is  submitted  therefore  that  the  right  of  a  beneficiary  named 
in  a  contract  of  insurance,  to  sue- for  the  recovery  of  the  proceeds  of 
the  policy,  is  a  right  dependent  upon  the  proper  performance  of  both 
the  express  and  implied  conditions  of  that  contract,  as  well  as  upon 
the  validity  of  the  contract  as  determined  by  the  rules  of  public 
policy.  And  that  there  is  no  sound  distinction  between  the  nature  of 
the  right  of  such  beneficiary  and  the  right  of  the  personal  representa- 
tive to  sue  for  the  proceeds  of  a  policy  made  payable  to  the  insured's 
estate  or  personal  representative.  Therefore  where  suit  is  brought  on 
a  life  policy  and  the  defense  is  the  legal  execution  of  the  insured  the 
validity  of  such  defense  should  in  no  way  be  dependent  upon  whether 
the  plaintiff  sues  as  the  personal  representative  or  the  beneficiary  of 
the  insured. 

The  conclusions  of  this  discussion  to  this  point  may  be  sum- 
marized as  follows : 

(1)  Wliere  a  suit  is  brought  by  the  personal  representative  of  the 
insured  to  recover  the  proceeds  of  an  ordinary  life  insurance  policy 
made  payable  to  the  estate  or  personal  representatives  of  the  insured, 
and  the  legal  execution  of  the  insured  is  interposed  as  a  defense,  the 
right  of  such  plaintiff  is  based  upon  contract  and  the  validity  of  such 
right  must  be  determined  by  rules  of  public  policy  governing  contracts 
and  not  rules  of  public  policy  governing  the  descent  of  property.  To 
this  extent  the  decisions  of  the  House  of  Lords  and  the  Supreme 

"Hopkins  v.  Northwestern  Life  Assurance  Co.,  94  Fed.  729,  affirmed  on  other 
srounds  ln/0  C.  C,  A.  1,  99  Fed.  199;  CampbeU  v.  Supreme  Conclave  I.  O.  H.,  66 
N.  J,  Lr.  274,  54  L.  R.  A.  576,  49  Atl.  550;  Davis  v.  Supreme  Council,  etc.,  195  Mass. 
40e,  81  N.  E.  294,  10  L.  R.  A.  (N.  S.)  722.  See  case  note  In,  8  L.  R.  A-.  (N.  S.)  pages 
1124.  1128. 
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Court  of  the  United  States  are  correct  and  the  decision  of  the  Supreme 
Court  of  Illinois  is  wrong. 

(2)  That  the  rights  of  one  named  as  a  beneficiary  in  a  policy  of 
life  insurance  are  also  based  on  contract, whether  his  rights  may  be  said 
to  be  vested  or  not  vested ;  and  that  there  is  no  such  difference  in  the 
interest  of  a  beneficiary  who  has  vested  rights  and  the  interest  of  the 
beneficiary  whose  rights  are  not  vested,  that  would  defeat  the  de- 
fense of  legal  execution  of  the  insured,  whether  based  on  ground  of 
public  policy  or  breach  of  an  implied  condition,  in  the  one  instance, 
and  allow  it  in  the  other. 

Having  arrived  at  the  foregoing  conclusions,  it  now  remains  to 
determine  if  there  really  is  such  a  doctrine  of  public  policy  governing 
the  contract  of  insurance  or  an  implied  condition  in  every  life  insur- 
ance policy  that  will  have  the  effect  of  preventing  a  recovery  by  the 
beneficiary  or  personal  representative  where  the  insured  has  been 
legally  executed  for  crime.  It  becomes  necessary  to  investigate  the 
reason  and  theory  upon  which  these  principles  are  based. 

In  the  BoUand  Case  one  reason  only  was  given  why  legal  execu- 
tion should  constitute  a  defense. 

**  Would  not  such  a  contract  (if  available)  take  away  one  of 
those  restraints  operjiting  on  the  minds  of  men  against  the  commis- 
sion of  crime — namely,  the  interest  we  have  in  the  welfare  and  pros- 
perity of  our  connexions.'' 

Here  are  two  principles  of  public  policy  united.  One  is,  that 
no  one  should  be  permitted  to  make  a  contract  that  might  incite  him 
to  commit  crime.  The  other,  that  no  man  should  be  allowed  to  benefit 
himself  or  kin  by  his  own  wrong.  It  is  necessary  to  make  use  of  both 
principles  to  formulate  a  rule  relative  to  insurance  contracts,  because 
the  contract  could  not  be  said  to  violate  the  first  rule,  that  is,  inciting 
crime,  unless  there  also  existed  the  temptation  or  desire  to  benefit  by 
the  crime.  The  use  of  implied  condition  as  mentioned  in  this  opinion 
is  merely  for  the  purpose  of  giving  effect  to  the  rule  of  public  policy 
which  is  the  basis  of  the  decision. 

In  the  Burt  Case  the  court  gives  two  reasons  why  the  plaintiff 
there  could  not  recover : 

(1)  **  There  is  an  implied  obligation  on  his  part  to  do  nothing  to 
wrongfully  accelerate  the  maturity  of  the  policy.''  (2)  '* Public  policy 
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forbids  the  insertion  in  a  contract  of  a  condition  which  would  tend 
to  induce  crime." 

The  Supreme  Court  in  the  McCue  Case  adopted  the  above 
reasons.  The  North  Carolina  and  Texas  courts  did  likewise.  This 
additional  doctrine  of  implied  obligation  was  apparently  taken  from 
the  opinion  of  Justice  Harlan  in  the  Bitter  Case.  Justice  Harlan  may 
have  taken  it  from  the  argument  of  counsd  in  the  Bolland  Case  for  it 
was  strongly  urged  there.^^ 

It  seemsi  to  be  plain  that  the  courts  in  this  country,  which  have 
allowed  legal  execution  as  a  defense  in  an  action  on  an  insurance 
policy,  have  based  their  decisions  upon  the  two  reasons  set  out  in  the 
Burt  Case.  These  two  reasons  are  also  the  basis  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  Hitter  Case,  where  suicide 
of  the  insured  was  the  defense.  Furthermore  the  courts  in  the  legal 
execution  cases  have  expressly  stated  the  reasons  set  out  in  the  Bitter 
Case  are  applicable  where  legal  execution  of  the  insured  is  a  de- 
f  ense.^^  It  would  seem  to  be  conclusive  then  that  one  desiring  to  ques- 
tion the  soundness  of  these  principles  must  turn  the  opinion  of  Justice 
Harlan  in  the  Bitter  Case  where  these  principles  and  the  reasons 
supporting  them  are  ably  set  forth. 

In  the  Bitter  Case  it  was  held  that  the  suicide  while  sane  of  an 
insured  is  a  defense  to  an  action  on  a  life  policy,  even  if  the  policy 
does  not  expressly  declare  that  it  shall  be  void  in  such  a  case.  I^or 
this  decision  two  main  reasons  are  given,  first,  that  there  is  an  implied 
obligation  in  every  contract  of.  life  insurance  that  the  insured  will 
do  nothing  wrongfuljy  to  accelerate  the  maturity  of  the  policy,  and 
second,  that  public  policy  forbids  the  insertion  in  a  contract,  express- 
ly or  by  implication,  a  condition  which  might  incite  or  induce  the 
insured  to  commit  crime. 

To  support  this  first  main  principle  three  arguments  are  made 
which  are  more  or  less  dependent  upon  each  other.  The  first  of  these 
is,  that  the  life  tables  upon  which  the  contract  of  insurance  is  based 
do  not  include  in  their  estimates  death  by  crime  or  suicide.    Since  such 

"  See  argrument  of  counsel  for  appellants  in  Amicable  Society  v.  Bolland,  4 
Bll&h  N.  S.  194,  207. 

**  Northwestern  Life  Ins.  Co.  v,  McCue,  supra;  Ritter  v.  Mutual  Life  Insur- 
ance Company,  supra. 
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a  risk  was  not  in  the  contemplation  of  the  parties,  the  court  reasons 
that  it  should  be  excepted  from  the  policy  by  an  implied  condition, 
even  tho  the  parties  failed  to  do  so  by  express  stipulation.  Justice 
Harlan  cites  no  authority  to  show  the  basis  upon  which  the  life  tables 
are  computed.  It  appears  that  most  of  such  tables  are  based  on  death 
records  or  certain  groups  of  persons  covering  a  period  of  years.  The 
causes  of  death  of  individuals  of  the  groups  selected  do  not  appear  to 
have  entered  in  any  way  into  the  calculation  of  the  averages.^* 

This  statement  of  Justice  Harlan  has  also  been  denied  by  other 
courts.^5  The  Supreme  Court  of  Nebraska  in  speaking  of  the  Bitter 
Case  said : 

''We  find  on  examination  of  that  opinion  that  tEe  reasoning  of 
the  learned  judge  who  wrote  it  was  to  some  extent  based  on  the  as- 
sumption that  the  experience  tables  used  as  a  basis  for  fixing  the  con- 
sideration to  be  paid  for  such  insurance  exclude  suicide  as  a  cause 
of  mortality,  but  we  find  it  to  be  a  fact  as  shown  by  the  "authorities, 
and  one  which  we  have  never  heard  questioned,  that  all  of  the  mor- 
tality or  experience  tables  used  as  a  basis  for  computing  premiums 
on  life  insurance,  and  assessments  for  carrying  benefit  certificates  in 
fraternal  benefit  associations,  include  all  forms  of  death,  of  which 
suicide  is  considered  one." 

The  first  argument  then  to  support  the  principle  of  implied  con- 
dition seems  to  be  based  on  an  erroneous  assumption  of  fact. 

The  second  argument  to  support  the  existence  of  an  implied  con- 
dition is  that  the  insurer  does  not  contemplate  incurring  the  risk  of 
death  by  suicide,  for,  if  he  knew  that  the  insured  would  take  his  own 
life  the  contract  would  never  be  made,  and  to  allow  a  recovery  on  such 
a  policy  would  be  fraud  on  the  insurer.  The  authorities  all  agree 
that  if  an  insurer  contracts  for  life  insurance  in  contemplation  of 
suicide  that  to  allow  recovery  on  such  a  policy  would  be  fraud  on  the 
insurer,  on  the  simple  ground  of  concealment  of  a  fact  material  to 
the  risk.8®  But  here  fraud  is  claimed  regardless  of  any  intention  on 
part  of  the  insured  at  the  time  of  making  the  contract  to  take  his  own 

wQephart,   Principles  of  Insurance,   page  48. 

«Campben  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  L.  274,  49  Atl.  550,  54  L. 
R.  A.  576;  Lange  v.  Royal  Highlanders  (Neb.)  110  N.  W.  lUO. 

*«  Joyce  on  Insurance,  (Second  Edition),  sec.  2652;  14  R.  C.  L.  Insurance,  sec. 
410;  Vance  on  Insurance,  page  518. 
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life.  The  fact  the  insurer  did  not  contemplate  the  risk  of  suicide 
seems  to  be  the  basis  of  the  fraud.  This  fact  of  the  insurer's  state  of 
mind  is  in  turn  based  on  the  assumption  that  the  mortality  tables  do 
not  include  suicide,  as  a  cause  of  death.  This  latter  proposition  has 
been  shown  to  be  erroneous,  therefore  this  argument  of  fraud  based  on 
it  must  fail.  For  if  the  contract  does,  in  absence  of  express  exception, 
insure  against  death  by  suicide,  there  can  be  no  fraud  on  the  insurer. 

As  a  third  ground  of  support  of  the  doctrine  of  implied  condi- 
tion it  is  said  that  insurance  against  death  by  suicide  could  not  have 
been  within  the  contemplation  of  the  parties  at  the  inception  of  the 
contract,  for  if  it  was,  the  happening  of  the  contingency  upon  which 
the  liability  of  one  party  is  to  arise  would  thereby  be  wholly  left  at 
the  option  of  the  other.  This,  it  is  asserted,  **is  against  the  very  es- 
sence of  the  contract."  To  prove  the  soundness  of  this  statement 
Justice  Harlan  makes  use  of  that  ancient  and  false  analogy  between 
property  and  life  insurance  which  was  urged  by  counsel  in  the  Bol- 
land  Case,  and  first  uttered  by  Lord  Campbell,  obiter,  in  Moore,  v. 
Woolsey:87 

**If  a  man  insures  his  life  for  a  year,  and  commits  suicide  within 
the  year,  his  executors  cannot  recover  on  the  policy,  as  the  owner  of 
a  ship  who  insures  her  for  a  year  cannot  recover  on  a  policy  if  within 
the  year  he  causes  her  to  sink. ' ' 

To  prove  that  such  analogy  is  false  and  inapplicable  it  is  only 
necessary  to  recall  that  life  insurance  is  not  a  contract  of  indemnity 
but  an  agreement  to  pay  a  fixed  sum  on  the  happening  of  an  inevitable 
event,  and  without  regard  to  the  value  of  the  life  or  the  loss  sus- 
tained.^8 

The  second  main  principle  upon  which  the  doctrine  of  the  Bitter 
Case  is  based,  public  policy,  is  formulated  by  welding  together  well 
known  postulates  of  public  policy;  first,  that  no  contract  should  be 
enforced  which  by  its  terms  incites  one  of  the  parties  to  commit  crime, 
and  second,  no  one  should  be  allowed  to  benefit  by  his  own  wrong. 

"  Moore  v.  Woolsey,  4  El.  &  Bl.  243. 

"Joyce  on  Insurance,  Second  Edition,  sec.  26,  and  cases  cited;  Bacon,  Life 
and  Accident  Insurance,  Fourth  Edition,  sec.  201;  Vance  on  Insurance,  pagre 
66.  See  also  Lange  v.  Royal  Highlanders,  75  Neb.  188,  106  N.  W.  224.  110  N.  W. 
1110;  Campbell  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  L.  274,  54  L.  R.  A.  576. 
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The  rule  claimed  to  result  is  that  no  man  should  be  allowed  to  insure 
against  death  by  suicide,  for  thereby  he  would  be  incited  to  commit 
suicide,  or  commit  a  crime  and  have  himself  legally  executed  for  the 
purpose  of  benefiting  himself  or  his  beneficiaries.  The  two  original 
maxims  of  public  policy  are  not  questioned,  but  their  jointure  and 
the  resultant  principle  as  applicable  to  life  insurance  is  questioned. 

Under  this  rule  there  are  only  two  inducements  stated,  which,  it  is 
claimed,  might  cause  the  insured  to  commit  crime;  first,  to  benefit 
himself,  and  second,  to  benefit  his  dependents  or  beneficiaries.  The 
soundness  of  this  whole  doctrine  then  must  depend  upon  the  strength 
of  these  inducements  upon  the  mind  of  the  insured  and  the  attendant 
injury  to  the  welfare  of  the  public  in  general.  The  force  of  these  al- 
leged inducements,  it  is  submitted,  upon  the  mind  of  the  insurer,  must 
be  measured  by  the  manner  in  which  they  effect  the  mind  of  the  person 
of  average  power  of  mind  and  intellect  and  not  in  the  manner  which 
they  might  aflPect  the  person  of  weakened  or  inferior  power  of  mind. 
The  first  question  amounts  to  this  is  the  average  minded  individual  in- 
duced to  commit  suicide  in  hopes  of  gaining  benefit  from  a  contract 
which  is  matured  by  his  death?  To  show  there  is  an  inducement  it 
must  first  be  shown  that  there  is  belief  in  the  mind  of  the  individual 
that  he  is  to  have  benefit,  which  is  to  come  to  him  at  his  death.  Some 
things,  even  to  the  average  individual,  are  dearer  than  life,  but  such 
things  are  not  to  be  measured  in  terms  of  dollars  and  cents,  particu- 
lary  such  amounts  as  an  insurance  policy  may  represent.  Benefit  as 
used  in  this  m^xim  means  material  and  not  moral  or  spiritual  benefit. 
It  is  impossible  to  see  how  any  person  may  gain  benefit  by  his  own 
death  where  death  is  condition  precedent  to  the  benefit,  nor  do  the 
supporters  of  the  alleged  principle  show  there  is  such  a  benefit  to  be 
gained,  or  such  a  hope  of  benefit  in  the  mind  of  the  average  person 
who  has  a  life  insurance  policy.  If  there  is  no  hope  or  belief  of  benefit 
there  is  no  inducement.  If  no  inducement  there  is  no  breach  of  public 
policy,  and  to  this  extent  the  alleged  rule  fails.  On  this  point  one 
judge  says : 

**No  one  in  this  world  can  derive  a  benefit  from  his  own  death. 
By  that  final  event  all  earthly  profit  ends  for  him  to  whom  it  comes. 
He  is  for  this  life  equally  beyond  gain  and  loss,  and  as  to  him  the  rules 
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that  govern  mundane  intercourse  become  no  longer  applicable.  Those 
who  derive  the  benefit  have  done  no  wrong. ''^9 

The  second  question  is,  is  the  individual  of  average  intellect  and 
force  of  mind  induced  to  commit  suicide  because  he  believes  his  es- 
tate or  beneficiaries  will  be  benefited^  Li  this  case,  if  the  contract 
is  allowed  to  be  good,  the  benefit  to  the  third  person  cannot  be  doubt- 
ed. But  when,  in  the  mind  of  the  insured,  this  knowledge  of  re- 
sultant benefit  to  a  third  person  comes  in  contact  with  the  inherent 
instinct  of  self  preservation,  the  first  and  strongest  instinct  in  man^ 
will  there  be  in  that  person's  mind  an  inducement  to  commit  suicide, 
or  murder  for  the  purpose  of  having  himself  executed,  so  that  a  third 
person  may  receive  the  proceeds  of  an  insurance  policy?  Eliminat- 
ing that  class  of  persons  who  contemplate  suicide  or  crime  at  tiie  time 
of  making  the  contract  of  insurance,  it  is  believed  that  few  if  any 
average  minded  persons  would  be  induced  by  such  contract  to  commit 
crime  or  suicide.  At  least  there  would  not  be  such  number  as  would 
warrant  this  so  called  doctrine  of  public  policy  which  defeats  the 
clear  and  simple  contract  of  parties  concerned.  There  is  much  more 
reason  for  saying  that  an  estate  limited  on  a  life  is  void  for  the  same 
reason.    But  as  Justice  Holmes  rightly  says : 

**The  law  has  no  universal  cynic  fear  of  the  temptation  opened 
by  a  pecuniary  benefit  accruing  upon  death.  It  shows  no  prejudice 
against  remainders  after  life  estates,  even  by  the  rule  in  Shelly 'a 
case.  "40 

For  the  foregoing  reasons  it  is  submitted  that  the  two  principles 
upon  which  Justice  Harlan  bases  his  decision  in  the  Ritter  Case  are 
imsound.  If  they  are  unsound  where  suicide  is  the  defense  they  are 
equally  unsound  where  legal  execution  is  the  defense,  for  as  shown 
above  the  Supreme  Court  restated  these  reasons  as  the  basis  for  their 
decision  of  the  Burt  and  McCue  Cases  and  said  they  were  applicable 
there. 

One  other  proposition  set  out  in  the  Burt  and  McCue  Cases  de- 
mands attention.  In  the  Burt  Case  it  is  said : 

'ColUns,  Jud^e,  in  Campbell  v.  Supreme  Conclave  I.  O.  H.,  supra. 

«•  Grlgsby  v.  Russel.  224  U.  S.  149,  66  L.  Ed.  113.  3$  L.  R.  A.  (N.  S.)  642. 
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*'In  other  words,  do  insurance  policies  insure  against  crime! 
**Is  that  a  risk  which  enters  into  and  becomes  a  part  of  the  con- 
tract." 

The  doctrine  of  the  aforementioned  cases  when  thus  put  in  broad 
sweeping  statements  seems  hard  to  controvert,  but  in  cases  like  those 
under  discussion,  where  nothing  is  said  in  the  contract  for  or  against 
pajonent  in  case  of  death  by  crime  or  legal  execution,  this  question, 
it  is  submitted,  is  beside  the  point.  The  life  insurance  contract  is  for 
the  payment  of  a  fixed  sum  on  the  happening  of  an  inevitable  event. 
Life  insurance  is  not  concerned  primarily  with  the  individual  but 
with  the  group.  The  rates  are  based  on  the  average  expectancy  of 
life  as  determined  by  the  mortality  tables,  and  it  is  that  fictitious 
person,  the  average  member  of  the  group,  with  which  the  contract  is 
concerned.  It  is  not  assumed  by  the  insurer  that  any  particular  indi- 
vidual will  live  any  certain  number  of  years,  for  such  individual 
may  meet  with  misfortune,  but  the  group  is  counted  on  dying  reg- 
ularly. 

'  *  Whatever  event  may  happen  meanwhile  is  a  matter  of  indiffer- 
ence to  the  company.  They  do  not  found  their  calculations  on  that 
but  simply  on  the  probabilities  of  human  life,  and  get  paid  the  full 
value  of  the  calculation."*^ 

Legal  execution  and  suicide  are  causes  of  death  and  as  such  are 
included  in  the  calculations  of  the  mortality  tables  and  these  con- 
tingencies are  a  part  of  the  contract  of  life  insurance  unless  expressly 
excepted.  Therefore,  for  the  purpose  of  determining  the  validity 
of  the  defense  of  legal  execution  of  the  insured  in  a  suit  on  the  policy, 
whether  the  defense  is  claimed  to  be  good  on  ground  of  public  policy 
or  on  the  ground  of  fraud  on  the  insurer,  the  proper  question  is  not 
as  stated  in  the  Burt  Case,  but  where  public  policy  is  relied  on  the 
question  should  be,  whether  it  is  against  public  policy  for  the  insurer 
to  assume  the  risk  of  death  by  legal  execution,  and  where  fraud  is  re- 
lied on,  whether  the  parties  contemplated  death  of  the  insured  by 
legal  execution.    As  to  the  first  question,  for  reasons  shown  above, 

**Vice  ChanceUor  Wood,   in  Law  v.  London  Indisputable  Life  PoUcy  Co.,  1 
Kay  &  J.,  229. 
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death  caused  by  inducement  to  legal  execution  and  suicide  under 
this  class  of  contracts,  if  it  ever  exists,  is  so  slight  as  compared  with 
the  volume  of  insurance,  that  there  is  no  such  appreciable  danger  of 
injury  to  the  public  as  to  warrant  the  doctrine  that  such  contracts 
are  against  public  policy  as  being  insurance  against  crime.  As  to 
tJie  second  question,  it  is  submitted  that  with  the  proper  conception 
of  the  nature  of  insurance  in  mind,  it  is  clear  that  the  insurer  does 
contemplate  that  some  of  the  group  may  meet  death  by  legal  execu- 
tion, for  that  is  a  cause  of  death.  There  is  no  fraud  then  on  the  in- 
surer if  the  contract  is  fairly  entered  into,  even  tho  an  insured  died 
at  the  hands  of  justice,  and  no  reason  for  the  doctrine  of  implied 
condition  to  the  contract  of  life  insurance  excepting  from  the  risk 
such  cause  of  death. 

The  foregoing  criticisms  of  the  doctrine  of  the  Federal  cases, 
it  is  believed,  clearly  show  that  the  principles  enunciated  therein  are 
unsound  in  reason.  It  is  not  necessary,  however,  to  rely  upon  these 
criticisms.  While  there  are  but  three  cases  decided  by  the  courts  of 
the  states  upon  the  question  of  legal  execution,  and  in  two  of  these  the 
Federal  rule  was  followed,  and  in  the  other,  tho  properly  deciding 
that  the  defense  of  legal  execution  was  not  good,  but  on  an  erroneous 
assumption  of  the  nature  of  the  question,  yet  the  majority  of  the 
courts  have  in  some  form  disapproved  or  evaded  the  broad  doctrine 
laid  down  in  the  Ritter  Case.*^  Que  state  has  passed  a  statute  which 
enacts  that  suicide  is  not  a  defense  unless  contemplated  when  the 
policy  was  secured.^^  Since  the  public  policy  of  the  state 
where  the  contract  is  made,  must  determine  its  validity,  it 
is    hard    to    understand    how    the    courts    of    such     states,  when 

<*  Vance  on  Insurance,  page  516;  Darrow  v.  Society,  116  N.  T.  537,  22  N.  B.  1093, 
6  L.  R.  A.  495,  15  Am.  St.  Rep.  430;  Conn.  Mut.  Life  Ins.  Co.  v.  Groom,  86  Pa. 
92,  27  Am.  Rep.  689;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Moore,  34  Mich.  46;  Shultz 
V.  Ins.  Co.,  40  Ohio  St.  217,  48  Am.  Rep.  676;  Kerr  v.  Association,  39  Minn.  174. 
39  N.  W.  312,  12  Am.  St.  Rep.  361;  Grand  Lodge  Independent  Order  of  Mutual  Aid 
V.  Wietingr,  168  111.  408.  48  N.  E.  59,  61  Am.  St.  Rep.  123;  Estabrook  v.  Ins.  Co.. 
54  Me.  224,  89  Am.  Dec.  743;  Supreme  Conclave  I.  O.  H.  v.  Miles,  92  Md.  613,  48 
Atl.  845,  84  Am.  St.  Rep.  528;  Patterson  v.  Ins.  Co.,  100  Wis.  118,  76  N.  W.  980, 
42  L.  R.  A.  253,  69  Am.  St.  Rep.  899;  Lange  v.  RoyaJ  Hlgrhlandera  (Neb.)  110  N. 
W.  UIO;  Campbell  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  Law  274,  49  Atl.  560,  bi 
L.  R.  A.  576;  Grand  Legrion,  etc.  v.  Beatty,  224  111.  846,  79  N.  E.  565,  8  L.  R.  A. 
(N.  S.)  1124  and  note;  Morton  v.  Supreme  Council  of  Royal  League,  100  Mo.  App. 
76,  73  S.  W.  259. 

«*  Missouri  Revised  Statutes  1889,  sec.  6865. 
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they  fully  realize  that  the  same  doctrines  of  public  policy  are 
involved  in  the  legal  execution  cases  as  are  involved  in  the  suicide 
cases,  can  consistently  repudiate,  evade  and  distinguish  from  the 
principles  of  the  Ritter  Case,  in  cases  where  suicide  is  the  defense, 
and  follow  these  same  principles  where  legal  execution  is  the  defense. 
They  have  not  done  so  and  it  is  not  believed  that  they  will. 

The  foregoing  decisions  go  to  show  that  in  recent  years  the  courts 
are  following  the  warning  sounded  by  Lord  Campbell  in  Moore  v. 
Woolsey,  where  he  said: 

*'The  supposed  inducement  to  commit  suicide  under  such  cir- 
cumstances cannot  vitiate  the  condition  more  than  the  inducement 
which  the  lessor  may  be  supposed  to  have  to  commit  murder  should 
render  invalid  a  beneficial  lease  granted  for  lives.  When  we  are 
called  upon  to  nullify  a  contract  on  ground  of  public  policy,  we  must 
take  care  that  we  do  not  lay  down  a  rule  which  may  interfere  with 
the  innocent  and  useful  transactions  of  mankind.  That  the  condition 
under  discussion  may  promote  evil  by  leading  to  suicide,  is  a  very 
remote  and  improbable  contingency;  and  it  may  frequently  be  very 
beneficial  by  rendering  a  life  policy  safe  security  in  the  hands  of  an 
assignee. '  '** 

This  view  point  is  reflected  by  the  Supreme  Court  of  New  Jersey 
in  this  language : 

**.  .  .  I  cannot  see  that  the  public  good  is  more  concerned  to 
prolong  a  life  that  may  be  worthless  to  the  public  than  to  secure  cred- 
itors their  just  demands,  or  afford  a  maintenance  to  wife  and  chil- 
dren. Insurers  may  guard  their  interests  in  their  contracts.  I  know 
of  no  rule  of  public  policy  more  useful  than  that  which  holds  con- 
tractors to  their  performance. ''•*^ 

And  by  the  Supreme  Court  of  Illinois  it  is  said: 

**If  a  man  who  is  executed  for  a  crime  has  at  his  death  $1,000.00 
in  real  estate,  $1,000.00  in  chattels,  and  $1,000.00  life  insurance  pay- 
able to  his  estate,  his  real  estate  descends  to  his  heir,  and  his  personal 
chattels  to  his  administrator,  but  the  $1,000.00  life  insurance  must  be 
left  in  the  hands  of  the  company  who  receivcH  the  premiums  because 

-J 

♦«4  El.  &  Bl.  243. 

«  CampbeH  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  Law  274,  49  Atl.  650,  54  L. 
R.  A.  676. 
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it  is  said  to  be  contrary  to  public  policy  to  require  the  company 
to  pay,  lest  by  so  doing  it  lend  encouragement  to  other  policyholderb 
to  seek  murder,  and  execution  therefor,  in  order  that  their  estates 
or  heirs  might  profit  thereby.  This  is  defendant  in  error's  position. 
This  condition  seems  to  border  closely  upon  the  absurd.  We  know 
of  no  rule  of  public  policy  in  this  state  that  will  enforce  this  species 
of  forfeiture,  but  there  is  a  rule  of  law  which  has  often  been  applied 
when  two  parties  make  a  valid  contract  and  the  same  has  been  com- 
pletely performed  by  one  party  and  nothing  remains  except  per- 
formance by  the  other,  which  will  compel  performance  or  award  dam- 
ages for  default  against  the  delinquent  party." 

If  there  ever  was  need  for  this  doctrine  of  public  policy  as  to 
insurance  contracts,  which  was  so  skillfully  created  by  the  House  of 
Lords  in  the  BoUand  Case,  and  carried  to  the  extreme  by  the  Supreme 
Court  of  the  United  States  in  the  Bitter,  Burt  and  McCue  Cases,  it 
is  believed  that  such  doctrine  is  fast  disappearing,  because  it  does 
*' interfere  with  the  innocent  and  useful  transactions  of  mankind."*^ 
Justice  Holmes  says  i^'' 

*'Life  insurance  has  become  in  our  days  one  of  the  best  recog- 
nized forms  of  investment  and  self -compelled  saving.'* 

The  state  courts  have  used  many  methods  to  evade  this  postulate 
of  public  policy  laid  down  by  the  two  greatest  courts  in  the  world, 
and  they  have  done  so  because  of  the  ever  increasing  development 
and  importance  of  life  insurance  as  a  necessary  institution  of  society. 
Many  of  the  courts,  to  evade  this  doctrine,  have  made  use  of  the 
property  theory  of  insurance,  some  declaring  that  it  did  not  affect  the 
vested  right  of  the  beneficiary,  and  one  court  (Illinois)  has  carried  the 
property  theory  to  the  extreme  to  avoid  it.  It  is  believed;  however, 
that  the  time  will  soon  come  when  the  courts  will  meet  the  question 
squarely  and  relegate  this  so-called  rule  of  public  policy  to  the  past 
from  whence  it  came. 

Therefore  we  conclude  that  the  right  to  recover  in  an  action  on 
a  policy  of  insurance  against  the  insurer  for  the  proceeds  thereof 

*•  Lord  CampbeU  In  Moore  v.  Woolsey,  supra. 

«  Grlgrsby  v.  Russel,  222  U.  S.  140.  32  Sup.  Ct.  68,  56  L.  Ed.  133.  36  L.  R.  A. 
(N.  S.)  642. 
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where  legal  execution  of  the  insured  is  made  a  defense,  whether  the 
policy  is  made  payable  to  the  estate  or  personal  representative,  or  to 
a  named  beneficiary,  with  or  without  a  vested  interest,  is  to  be  de- 
termined by  the  terms,  conditions  and  validity  of  the  contract  of 
insurance,  and  where  death  from  such  cause  is  not  expressly  excepted 
from  the  risk,  there  is  no  sound  reason  or  principle  upon  which  such 
provision  can  be  made  a  term  thereof  by  implication  on  the  ground 
that  the  parties  did  not  contemplate  death  from  such,  cause,  or  on  the 
ground  that  public  policy  prevents  recovery  on  the  contract  if  such 
risk  is  contemplated,  but  the  good  faith  intention  of  the  parties  ex- 
pressed in  the  contract  should  control. 
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THE  RELATIONSHIP  OF  THE  STATE  TO  PRIVATE 
OWNERSHIP  OF  LAND. 

Lyman  Chalkley.* 


ORIGINAL  OWNERSHIP,  PARCELLING  AND  TENURE. 


1.     The  State  is  the  original  owner  of  all  the  lands,  and  all  private  titles 
must  be  derived  from  it* 

No  one  is  allowed  to  exercise  the  right  and  liberties  of  holding 
land  except  by  the  express  authority  of  the  state.  By  **  State *'  in  this 
connection  is  meant  either  the  Federal  power  or  the  sovereignty  of 
the  Commonwealth.  In  every  case  of  private  ownership  there  has 
been  an  express  grant  by  the  sovereign  power  by  way  of  a  charter  to 
some  person  who  receives  authority  thereby  to  enter  upon  the 
boundary  designated  in  the  grant,  and  to  exercise  within  that  bound- 
ary such  rights  and  privileges  as  are  prescribed  in  the  general  laws. 

This  character  of  our  American  states  as  original  owners  of  all 
the  lands,  and  source  of  authority  to  possess  and  enjoy  lands  is  to 
be  traced  to  various  origins.  In  some  states  it  is  asserted  by  the 
state's  express  assumption;  in  some  it  is  considered  as  inherent  in  the 
state's  sovereignty;  in  some  it  is  sustained  upon  the  principle  of  nec- 
essary construction ;  in  some  it  is  supposed  to  flow  from  the  wording 
of  the  treaty  of  peace  between  England  and  the  United  States.  In 
all  the  original  thirteen  states  great  numbers  of  tracts  of  land  had 
been  granted  to  private  persons  by  the  authority  of  the  sovereignty 
of  England  before  the  states  were  independent.  By  the  law  of  na- 
tions, a  change  of  political  sovereignty  does  not  affect  the  mode  of 
tenure  of  private  holdings  of  land;  and  by  that  law  the  holders  of 
lands  already  granted  should  be  protected  in  their  rights  as  they 
were  defined  by  the  law  and  existed  at  the  time  of  the  erection  of  the 
state.  This  would  certainly  be  true  if  the  revolution  effected  a  trans- 
fer from  the  authority  of  one  sovereignty  to  the  authority  of  another 
sovereignty.    The  result  in  such  cases  is  to  substitute  for  the  old  a 


•  Professor  of  Iaw,  University  of  Kentucky. 
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new  sovereignty  to  which  allegiance  is  due  and  from  which  protection 
may  be  demanded,  but  without  affecting  the  terms  upon  which  the 
lands  are  held.  If  the  present  territory  embraced  within  the  United 
States  had  all  been  derived  from  England,  there  would  be  very 
little  confusion  in  tracing  the  origin  of  titles.  But  the  prior  titles 
to  tracts  within  that  territory  are  very  varied  indeed  in  their  begin- 
nings. The  original  thirteen  states  and  the  states  formed  from  them 
look  to  England,  and  perhaps  some  of  them  to  Prance;  the  Northwest 
Territory  was  ceded  to  the  Federal  government  by  certain  of  the 
original  thirteen;  Florida  was  acquired  from  Spain;  the  Louisiana 
section  resulted  from  a  treaty  with  France;  Texas  came  into  the 
union  as  an  independent  state,  but  traces  its  origin  to  Mexico  and 
Spain ;  some  of  the  Pacific  coast  and  interior  states  were  from  terri- 
tory ceded  by  Mexico ;  Alaska  was  obtained  from  Russia ;  some  titles 
in  New  York  are  to  be  traced  to  the  original  Dutch  regime;  in 
Georgia,  Florida,  Alabama  and  Mississippi  there  are  further  com- 
plications growing  out  of  Indian  titles.  It  is  readily  seen  that  in 
each  state  the  question  of  the  source  of  private  titles  will  be  un- 
raveled from  the  history  of  that  state,  and  in  many  instances  all  the 
titles  in  one  state  are  not  to  be  traced  to  a  common  single  source. 

In  so  great  variety  of  origin  it  has  become  necessary  to  assert 
the  sovereign  right  of  each  state  over  the  territory  within  its  own 
borders,  and  this  has  been  done  in  most  instances  by  substituting 
the  present  state  for  the  sovereignty  which  issued  the  original  grants. 
In  paany  of  the  states  the  constitutions  or  statutes  contain  express 
assumptions  of  the  original  grants  and  a  ratification  of  them  through 
provisions  that  the  state  is  deemed  to  be  the  original  and  is  the 
ultimate  owner  of  all  the  lands  within  its  borders. 

2.     Some  of  the  States  assumed  original  ownership  over  the  lands  before^ 
the  treaty  closing  the  Revolution. 

In  the  Kentucky  case  of  Holloway  v.  Buck,  4  Litt.  293,  a  very 
interesting  question  arose  in  this  way.  In  1775  Henderson  and 
Company  claimed  to  be  proprietors  of  large  tracts  derived  by  pur- 
chase from  the  Indians  after  the  proclamation  of  1763  prohibiting 
the  settlement  of  the  whites  upon  the  western  waters.  Among  the 
adventurers  of  Henderson  and  Company  entitled  to  a  share  of  these 
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lands  was  Colonel  Lutterel.  In  that  year  Colonel  Lutterel  made  his 
will  in  which  he  devised  the  lands  to  which  he  was  entitled  as  a  part- 
ner in  the  company.  In  1779  the  legislature  of  Virginia  enacted  that 
all  sales  and  deeds,  as  well  those  which  had  been  made  as  those 
which  should  thereafter  be  made  by  any  Indian  or  Indian  nation  for 
the  separate  use  of  individuals  to  be  utterly  void  and  of  no  eflfect. 
Colonel  Lutterers  devisee  made  claim  under  the  will  for  these  lands, 
but  the  court  held  that  the  will  conveyed  nothing,  as  Henderson  and 
Company  acquired  no  title  from  the  Indians.  **The  competency  of 
the  Virginia  legislature/'  said  the  court,  '*to  make  such  past  sales 
and  deeds  void  cannot  admit  of  a  serious  question."  It  will  be 
noticed  that  the  Virginia  act  was  an  assumption  of  sovereign  right 
over  the  territory  now  Kentucky ;  after  the  declaration  of  independ- 
ence, it  is  true,  but  before  the  treaty  with  England,  by  which  that 
state  relinquished  its  sovereignty.  And  the  case  is  recognition  by  the 
Kentucky  court  that  the  sovereign  right  over  the  district  was  lodged 
in  Virginia  by  its  own  assumption,  both  as  to  past  transactions  and 
as  to  future. 

3.    The  first  problem  before  the  American  Commonwealth  was  the  parcelling 
of  the  public  domain. 

The  parcelling  of  the  uninhabited  portions  of  the  territorial 
domain  became  one  of  the  first  businesses  and  cares  of  the  newly 
erected  states  after  the  revolution.  Never  in  the  history  of  the  human 
race  had  such  a  problem  been  presented,  unless  in  those  incidents 
which  led  to  the  establishment  of  the  feudal  system  on  the  continent 
of  Europe.  There  was  very  little  if  any  of  the  public  spirit  as  we 
understand  it  which  would  impel  the  states  to  undertake  syste- 
matically to  induce  foreigners  to  come  with  a  view  to  increasing  the 
wealth  and  strengthening  the  political  power.  There  was  no  polit- 
ical organization  to  be  the  cultural  ground  of  such  a  spirit.  The 
only  inducement  that  was  urged  was  purely  sentimental;  that  all 
persons  who  were  suffering  from  oppression  at  home  would  receive 
a  welcome  here.  The  settlers  believed  that  they  were  absolutely 
secure  from  attack  from  outside  and  therefore  needed  no  increase 
of  power.  They  were  mostly  of  simple  and  severe  tastes,  and  wealth 
was  coming  abundantly.    They  were  in  the  state  of  mind  of  one  given" 


Digitized  by 


Google 


30  KENTUCKY  LAW  JOURNAL. 

wholly  to  the  contemplation  of  the  beauty  of  peace  and  security  ac- 
complished, and  possessed  by  a  generous  impulse  to  share  their  bles- 
sings with  all  oppressed;  their  vision  had  been  realized.  Ability 
to  read  and  write  was  far  from  universal.  For  generations,  certainly 
since  Cromwell's  time,  they  had  hoped  for  a  commonwealth  of  polit- 
ical freedom,  of  liberty,  of  religion,  of  civil  equality,  and  of  free 
landholding.  For  their  ideas  and  for  instruction  in  their  ideals  they 
depended  upon  their  religious  and  political  orators  and  oracles.  The 
political  leaders  knew  Magna  Carta,  English  and  French  history, 
Vattel,  Montesquieu,  Blackstone,  Lock,  Virgil,  Homer,  Campbell, 
Cicero,  and  Demosthenes.  The  preachers  thundered  at  them  of  hell 
and  damnation,  sin  and  salvation,  using  the  imagery  and  allusion  of 
the  Bible,  Milton,  Bunyan,  Butler  and  local  sages.  The  ancestors 
of  many  of  them  had  fought  against  the  Stuarts  with  Cromwell; 
Jefferson  was  teaching  them  the  principles  of  the  French  revolution. 
For  generations  they  had  been  fed  upon  the  horrors  of  tyrants  and 
violations  of  a  crude  morality.  Kings  and  feudal  lords  were  re- 
minders only  of  what  was  damnable.  Their  traditions  were  filled 
with  hostility  to  the  feudal  system.  All  their  conceptions  were  of 
bardihood  of  body  and  character,  bluntness  and  openness  of  bear- 
ing, of  free  speech,  simplicity  of  manner  and  conduct,  freedom  from 
administrative  restraining,  of  individual  initiative  and  responsibility, 
and  absence  of  rule  and  method.  Each  man  was  of  his  own  opinion, 
and  sailed  in  his  own  boat  on  his  own  bottom.  The  historians  will 
tell  us  that  these  objectives  were  only  images  firmly  rooted  in  the 
settlers'  minds;  not  realizations  in  fact  and  practice.  However  that 
may  be  it  is  inconveivable  that  men  who  had  been  trained  to  a  life 
made  up  of  conflict  with  Indians  and  nature;  whose  energies  were 
dominated  and  directed  by  such  spiritual  conceptions  could  have 
tolerated  the  idea  of  a  system  of  landholding  by  which  one  man  was 
retained  as  the  henchman  of  another,  and  subject  to  him  for  slavish 
services.  There  was  no  superior,  no  king,  no  law,  no  church;  they 
were  all  neighbors  and  called  each  other  ** Brother." 
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4.  After  the  State  has  parcelled  the  public  domain  by  grant  to  private 
owners.  It  Is  yet  charged  with  certain  powers  and  duties  In  respect  of 
the  same  lands. 

The  nearest  analogy  we  have  to  the  parcelling  out  of  the  terri- 
tory embraced  within  the  limits  of  the  states  which  arose  after  the 
declaration  of  independence  is  the  partition  among  the  tribes  by 
Joshua.  What  had  been  taken  under  his  leadership  they  treated  as  a 
common  possession,  and,  having  divided  in  into  districts,  these  they 
distributed.  It  seems  plain  that  the  original  owner  of  the  soil  was 
the  political  sovereignty  of  the  society  of  the  people ;  and  when  indi- 
vidual ownership  of  parcels  was  recognized,  the  title  was  traced  to 
that  sovereignty  as  the  original  appropriator  or  purveyor.  After  the 
land  had  come  into  the  possession  of  individuals,  to  each  a  designated 
boundary,  whether  there  was  a  political  organization  to  protect  each 
in  his  holding  and  to  protect  the  aggregate  domain  against  foreign 
aggression,  and  to  assure  each  in  the  quiet  enjoyment  of  his  own  does 
not  appear.  Some  form  of  political  organization  must  have  arisen 
as  we  find  it  carried  into  practice,  and  without  it  society  could  not 
have  grown.  It  is  apparent  that  in.the  course  of  its  evolution  society 
could  be  preserved  only  hy  a  power  constituted  of  the  united  re- 
sources of  all ;  which  power  would  be  charged  with  the  duty  of  pro- 
tecting each  individual  in  the  enjoyment  of  his  private  rights  of 
property  against  encroachment  by  members  of  the  society  within,  and 
to  preserve  the  individual  and  aggregate  rights  of  the  members  from 
aggression  from  without.  A  relation  would  necessarily  result  be- 
tween the  political  society  or  state  and  the  member.  The  terms  of 
this  relation  must  be  prescribed  and  must  be  punctiliously  observed 
by  both  parties,  otherwise  there  result  tyranny,  injustice,  inequality, 
and  anarchy  within,  and  imposition  from  without.  The  individual 
owes  to  the  state,  that  is,  the  organizatio^a  composed  of  all  the  citi- 
zens, loyal  allegiance  and  support;  and  the  state  owes  to  each  citi- 
zen and  to  all  its  citizens  the  liberty  of  self  determination  and  action 
as  well  in  respect  of  his  property  as  in  respect  of  his  personal 
rights.  The  duties  of  the  state  as  regards  land  are:  (1)  To  see  to  it 
that  the  territorial  domain  is  kept  together  in  its  integrity,  and  pre- 
served as  a  habitation  and  domicile  for  the  political  society  forever. 
(2)  To  hold  this  common  domain  subject  to  the  common  necessity. 
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(3)  To  take  care  that  strife  between  individuals  shall  be  avoided 
which  will  grow  out  of  the  claim  by  each  that  he  is  the  original  oc- 
cupier of  particular  parcels.  (4)  To  take  care  that  strife  shall  be 
prevented  by  the  assurance  to  each  citizen  that  he  shall  have  security 
in  the  enjoyment  of  his  own  parceL  (5)  To  see  to  it  that  strife  shall 
be  prevented  when  the  tenancy  of  a  particular  parcel  shall  become 
vacant 

6.     The  State's  assumption  of  original  ownership  Is  a  devloe  to  prevent  the 
strife  which  would  occur  If  lands  were  freely  open  to  occupation. 

Whatever  may  be  the  true  theory  upon  which  to  rest  the  right 
of  separate  property  in  land,  the  established  theory  of  the  American 
Commonwealths  is  that  the  state  is  the  original  occupier  and  first 
owner  of  all  the  lands  within  its  territorial  boundaries,  thus  removing 
the  possibility  of  dispute  between  individuals  as  to  which  is  entitled 
to  proprietorship  by  priority  of  occupation;  and  that  it  is  the  ex- 
clusive prerogative  of  the  state  to  allot  to  the  inhabitants,  to  each  a 
defined  boundary  of  the  common  territory  for  a  separate  refuge  and 
asylum,  and  for  sustenance. 

Writing  with  direct  reference  to  the  function  and  duty  of  the 
state  to  parcel  out  the  lands  held  by  it  for  the  benefit  of  the  inhabi- 
tants in  common  property,  and  noting  incidentally  that  separate 
ownership  of  certain  parcels  or  ascertained  boundaries  to  the  ex- 
clusion of  other  persons  is  to  be  distinguished  from  the  mere  right  to 
the  temporary  use  and  enjoyment  of  the  fruits  of  the  land,  Chief 
Justice  Marshall  says,  in  Johnson  v.  Mcintosh,  8  Wheat.  595 : 

**Tt  is  supposed  to  be  a  principle  of  universal  law  that  if  an  un- 
inhabited country  be  discovered  by  a  number  of  individuals  who 
•acknowledgre  no  connection  with,  and  owe  no  allegiance  to  any  gov- 
ernment whatever,  the  country  becomes  the  property  of  the  discover- 
ers, so  far  at  least  as  they  can  use  it.  They  acquire  a  title  in  common. 
The  title  in  the  whole  land  is  in  the  whole  society.  It  is  to  be  divided 
and  parceled  out  according  to  the  will  of  the  society  expressed  by  the 
whole  body,  or  by  that  organ  which  is  authorized  by  the  whole  to 
express  it. 

**If  the  discovery  be  made,  and  possession  of  the  country  be 
taken  under  the  authority  of  an  existing  government,  which  is 
acknowledged  by  the  emigrants,  it  is  supposed  to  be  equally  well  set- 
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tied  that  the  discovery  is  made  for  the  whole  nation,  that  the  coun- 
try becomes  a  part  of  the  nation,  and  that  the  vacant  soil  is  to  be  dis- 
posed of  by  that  organ  of  the  government  which  has  the  constitutional 
power  to  dispose  of  the  national  domains,  by  that  organ  in  which  all 
vacant  territory  is  vested  by  law. 

**  According  to  the  theory  of  the  British  constitution,  all  vacant 
lands  are  vested  in  the  Crown  as  representing  the  nation;  and  the 
exclusive  power  to  grant  them  is  admitted  to  reside  in  the  Crown, 
as  a  branch  of  the  royal  prerogative.  It  has  already  been  shown 
that  this  principle  was  as  fully  recognized  in  America  as  in  the  island 
of  Great  Britain.  All  the  lands  we  hold  were  originally  granted  by 
the  Crown.''' 

6.     The  British  holdings  in  America  at  the  commencement  of  the  Revolu- 
tion were  to  be  divided  Into  three  classes. 

The  lands  that  were  owned  by  the  English  in  America  at  the 
time  of  the  revolution  were  held  under  the  prerogative  of  the  king 
for  the  benefit  of  the  whole  people  of  the  nation  as  a  community. 
The  power  of  parcelling  or  inducting  individuals  into  the  possession 
of  separate  tracts  was  in  the  king,  as  well  as  the  title.  This  parcelling 
was  accomplished  in  various  ways ;  By  patents  or  grants  to  large  pro- 
prietors, as  the  Duke  of  York,  William  Penn,  Lord  Calvert,  Lord 
Fairfax,  and  many  others ;  and  by  grants  directly  to  occupiers  for 
varying  numbers  of  acres.  These  latter  were  made  upon  different 
considerations,  as  for  a  money  consideration,  or  for  settlement,  or  for 
importation  of  colonists.  Some  of  the  larger  patents,  as  that  to  the 
king's  brother,  the  Duke  of  York,  carried  with  them  the  powers  of 
administration  of  government.  At  the  time  of  the  commencement  of 
the  revolution,  the  British  American  possessions  within  the  thirteen 
original  states  were  to  be  divided  into  three  separate  classes:  (1) 
Those  which  had  been  patented  to  the  large  proprietors  and  by  them 
parcelled  out  to  settlers  who  held  of  the  proprietors;  (2)  Those  which 
had  been  granted  to  occupying  settlers  or  smaller  proprietors  under 
general  laws  applicable  to  the  colonies;  (3)  A  great  partly  unex- 
plored domain  of  territory  not  yet  appropriated  to  any  great  landed 
proprietor,  nor  to  any  separate  individual  ownership,  and  awaiting 
settlement.  All  three  classes  were  held  by  the  king  as  original  owner 
and  subject  to  his  prerogative  or  supreme  personal  power  to  dis- 
tribute it.     Whether  lands  were  granted  by  the  king  to  the  large 
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proprietors  and  by  them  in  parcels  to  separate  settlers,  or  directly 
by  the  king  to  the  individual  holders  and  occupiers  of  separate  tracts, 
the  ultimate  object  was  to  distribute  the  entire  region  to  immigrants 
and  occupiers. 


7.  The  Revolution  effected  a  transfer  of  the  obligation  of  allegiance  of  own- 
era  of  parcelled  tracts,  and  proprietary  ownership  of  unparcelled  tracts 
to  the  State  sovereignty. 

The  effect  of  the  revolution  in  bringing  about  a  change  of  sov- 
ereignty from  the  English  nation  to  the  several  American  states 
and  in  bringing  about  a  change  in  the  mode  of  holding  land  was  also 
revolutionary,  although  it  has  received  almost  no  notice  at  the  hands 
of  jurists  and  historians.  Some  of  the  early  writers  laid  down  a  first 
impression.    Professor  Walker  says  (American  Law) : 

**The  effect  of  the  revolution  was  to  transfer  to  the  United 
States  all  the  rights  which  Great  Britain  had  acquired  by  discovery 
or  otherwise,  and  had  not  then  parted  with.  Accordingly,  in  the 
treaty  of  peace,  the  king  expressly  relinquished,  for  himself  and  his 
successors,  *all  claim  to  the  government,  proprietary,  and  territorial 
rights*  of  the  thirteen  states  and  every  part  thereof." 

It  is  impossible  that  Professor  "Walker  means  to  say  that  the 
king  relinquished  to  the  United  States  as  we  now  have  it,  the  lands 
which  lay  in  Georgia,  or  in  North  Carolina,  or  in  Virginia ;  especially 
as  no  such  United  States  existed  at  the  time  of  the  treaty. 

In  Willow  Eiver  Club  v.  Wacle,  76  N.  W.  273,  the  Supreme 
Court  of  Wisconsin  remarked  that  the  lands  were  originally  granted 
to  colonial  governments,  provincial  establishments,  proprietary  gov- 
ernments or  to  individuals : 

**And  then  upon  the  breaking  out  of  the  revolution  and  the 
organization  of  each  of  the  colonies  into  a  separate  and  independent 
state,  confirmed  by  the  treaty  of  peace  in  1783,  the  title  to  such 
lands  as  were  not  held  by  private  tenure  together  with  all  the  powers 
of  sovereignty,  the  prerogatives  and  regalities  which  had  previously 
either  belonged  to  the  Crown  or  to  Parliament,  became  immediately 
and  rightfully  vested  in  such  state." 
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The  substance  of  this  observation  is  that  the  effect  of  the  revo- 
lution was  to  invest  the  state  with  the  unparcelled  lands  and  with 
the  rights  of  sovereignty  which  had  belonged  to  the  English  people. 
This  would  be  true  if  the  treaty  effected  a  transfer  of  rights  from  one 
sovereignty  which  conveyed  them  to  another  which  accepted  them. 
But  neither  was  there  any  conveyance  nor  acceptance. 

Justice  Sharwood  lays  it  down : 

**A11  lands  are  supposed  to  be  held  mediately  or  immediately 
of  the  state,  which  has  succeeded  by  the  revolution  to  the  feudal  posi- 
tion of  a  paramount  lord  before  that  period  occupied  by  the  crown." 

Certainly  today  no  one  would  contend  that  the  state  is  a  feudal 
lord,  even  by  analogy.  And  no  one  would  maintain  that,  in  order  to 
justify  the  prerogative  of  the  state  as  original  owner  and  occupier, 
resort  must  be  had  to  the  feudal  system  for  the  analogy. 

The  Kentucky  court  said,  in  Elmendorf  v.  Carmichael,  3  Litt. 
475:  "There  can  be  no  doubt  that  the  Commonwealth  of  Virginia, 
when  it  assumed  its  republican  character,  succeeded  to  the  rights 
and  privileges  of  the  Crown  of  England  as  to  her  own  domain." 
This  statement  might  be  true  and  yet  not  justify  the  conclusion  that 
Virginia  perpetuated  the  feudal  system  and  feudal  tenure. 

8.     In  parcelling  to  private  owners  the  State  does  not  divest  itself  of  sov- 
ereign powers. 

Among  all  the  numerous  questions  arising  out  of  the  changes  in 
constitutional  policy  which  resulted  from  the  revolution  none  has  given 
rise  to  greater  discussion  and  none  presents  so  great  a  difficulty  as 
this :  What  is  the  character  of  the  original  ownership  of  the  state  as 
respects  a  specified  boundary  of  land  after  the  state  has  installed  a 
private  person  in  the  possession  and  enjoyment  of  it? 

Undoubtedly  the  private  person  is  a  ** holder."  But  the  word 
•'hold"  is  feudal  in  its  origin  and  association,  and  carries  within  its 
sense  the  notion  of  subjection  to  a  superior  in  right  under  obligation 
of  personal  fealty  and  service.  In  its  ordinary  acceptance,  it  means 
to  support  and  maintain  against  aggression  and  encroachment  from 
outside.    No  one  will  base  a  contention  upon  either  meaning  that  the 
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owner  of  a  tract  of  land  iri  one  of  the  American  states  holds  it  with 
sovereign  power  over  it  Since  he  is  only  an  occupier  for  his  lifetime 
at  most,  and  the  land  came  to  him  from  a  prior  owner  and  will  pass 
from  him  to  a  succeeding  owner,  the  land  itself  he  holds  subject  to 
consideration  of  the  continuing  rights  of  the  prior  owner  if  there 
are  any;  and  of  the  prospective  tenancy  and  rights  of  his  successor. 
Has  the  American  state  any  continuing  proprietary  rights  in  and 
control  over  a  boundary  of  land  after  it  has  performed  its  function 
of  parcelling  to  a  private  person!  The  most  that  can  be  said  by  way 
of  explicit  answer  is  that  the  state  is  the  only  sovereign,  and  every 
man  holds  his  land  subject  to  that  sovereignty;  that  the  state  has 
asserted  its  position  as  original  owner  of  all  the  lands,  and  the  pri- 
vate owner  enjoys  only  such  privileges  in  respect  of  his  land  as  he 
derives  from  the  state;  that  the  state  Tias  assumed  the  position  as 
ultimate  owner  and  as  such  is  the  residuary  holder  when  there  is  no 
private  person  in  whom  the  property  right  rests. 

9.  After  the  adoption  of  the  Federal  Constitution  the  view  was  taken  that 
the  relation  between  the  State  and  the  private  owner  was  that  of  con- 
tract. 

If  the  act  of  the  state  in  installing  ja  private  owner  is  a  pure  dona- 
tion, then  no  doubt  the  private  owner  holds  under  the  state  at  suf- 
ferance. If  the  act  is  that  of  contract,  and  the  state  can  bind  its  hands 
by  contract,  then  the  terms  upon  which  the  state  grants  are  restraints 
upon  its  sovereignty  as  to  any  future  regulation. 

This  is  a  matter  of  much  importance  to  the  landholder,  since 
upon  the  nature  of  the  answer  hangs  the  whole  problem  of  the  right 
of  the  state  to  make  changes  from  time  to  time  in  the  terms  upon 
which  land  is  held ;  and,  also,  of  the  extent  to  which  it  may  repeal,  mod- 
ify and  enact  police  regulations.  Thus  could  the  state  enact  a  valid  law 
today  by  which  the  present  holders  of  land  shall  forfeit  their  hold- 
ings unless  each  holder  of  one  hundred  acres  or  more  cultivates  ten 
acres  of  corn  annually  for  each  hundred  acres?  Could  the  state 
today  repeal  the  law  of  descents  or  the  statute  of  wills?  Could  the 
state  today  enforce  a  law  to  the  effect  that  owners  of  town  lots  shall 
forfeit  them  to  the  public  unless  improvements  are  erected  upon  them 
in  five  years? 
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The  earlier  cases  are  very  positive  in  laying  it  down  that  the 
relation  between  the  state  and  the  landholder  is  that  of  contract.  But 
it  is  to  be  noticed  that  all  those  cases  are  confined  to  the  considera- 
tion of  that  provision  of  the  Federal  Constitution  which  enacts:  **No 
state  shall  pass  any  law  impairing  the  obligation  of  contracts."  The 
later  cases  generally  turn  upon  the  question  of  the  limits  of  the 
police  power,  or  power  of  the  state  within  constitutional  limitations 
to  regulate  for  the  common  welfare  the  liberty  of  the  holder  in  the 
user  of  his  individual  property.  The  latter  is  a  general  power  in- 
herent in  the  state's  sovereignty,  while  the  Federal  Constitution  is  a 
limitation  upon  that  sovereignty.  In  both  the  earlier  and  later 
cases  the  distinction  between  these  two  provisions  has  been  frequently 
overlooked  or  misunderstood  by  both  judges  and  lawyers,  and  the 
lesult  is  confusion. 

10.  As  the  States  in  their  grants  have  not  inserted  express  conditions  of 
tenure,  such  conditions  wJII  exist  only  as  part  of  the  unwritten  or  cus- 
tomary law,  If  they  exist  at  all. 

In  Bridge  Company  v.  Dix,  6  How.  545,  the  Supreme  Court  of 
the  United  States  said: 

*' Under  every  established  government,  the  tenure  of  property 
(the  court  could  not  have  meant  feudal  tenure,  but  only  the  abstract, 
conception  of  the  right  to  exercise  dominion  over  land)  is  derived 
mediately  or  immediately  from  the  soverign  power  of  the  political 
body  organized  in  such  mode  or  exerted  in  such  way  as  the  com- 
munity or  state  may  have  thought  proper  to  ordain.  It  can  rest  on 
no  other  foundation,  can  have  no  other  guarantee.  It  is  owing  to 
these  characteristics  only,  in  the  original  nature  of  tenure,  that  ap- 
peals can  be  made  to  the  laws  either  for  the  protection  or  assertion 
of  the  rights  of  property.  Upon  any  other  hypothesis  the  law  of 
property  would  be  simply  the  law  of  force.  Now  it  is  undeniable 
that  the  investment  of  property  in  the  citizen  by  the  government, 
whether  made  for  a  pecuniary  consideration,  or  founded  on  consid- 
erations of  civil  or  political  duty,  is  a  contract  between  the  state, 
or  the  government  acting  as  its  agent,  and  the  grantee." 

This  statement  is  remarkable  for  the  very  low  estimate  put  by 
the  court  upon  the  conception  of  the  state's  sovereignty.  The  effect 
of  the  decision  was  that  the  state's  grant  imparts  a  vested  right  of 
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property  to  the  grantee  which  cannot  be  impaired  by  subsequent 
legislation.  As  the  states  in  their  grants  have  never  inserted  express 
conditions  of  tenure,  such  conditions  will  exist  only  as  part  of  the 
customary  or  unwritten  law.  In  the  Bridge  Company  case,  the  court 
did  not  consider  whether  there  were  any  such  implied  conditions. 
The  opinion  of  the  court  cannot  be  taken  as  authority  that  there  are 
no  implied  conditions;  nor  that  the  enforcement  of  implied  condi- 
tions would  constitute  a  violation  of  the  constitutional  provision  as 
to  the  impairment  of  the  obligation  of  contracts.  It  would  be  a  very 
pertinent  enquiry.  Can  the  state  officers  grant  land  to  different  indi- 
viduals upon  different  terms  of  holding?  or  is  every  grant  from  the 
state  upon  the  same  terms  of  holding,  which  terms  are  part  of  the 
unwritten  constitution?  and  if  the  latter,  what  are  those  terms? 


11.  The  Kentucky  court  has  held  that  the  State's  grantee  holds  It  untram- 
melled In  the  manner  of  using  it;  that  the  mode  and  manner  of  enjoy- 
ment are  left  to  the  volition  of  the  grantee. 

In  Gaines  v.  Buford,  1  Dana  481,  the  Kentucky  court  held  to 
be  beyond  the  power  of  the  state  to  enact  a  law  which  forfeited  to  the 
state  every  tract  of  land  of  one  hundred  or  more  acres  theretofore 
granted,  ''unless  the  proprietor  thereof  should,  if  it  be  woodland, 
cause  five  acres  to  be  cleared,  fenced  and  tended,  and  ten  acres  for 
every  thousand  to  be  belted  before  August  1,  1825.*'  The  preamble 
of  the  act  (passed  in  1824)  recited  the  deplorable  condition  of  con- 
fusion resulting  from  the  conflicting  land  laws,  and  the  present  and 
future  calamities  likely  to  result  to  the  people,  and  continued : 

**By  all  which  considerations  and  by  that  solemn  duty  which 
every  government  owes  to  its  citizens  to  prevent  injustice  and  im- 
pending calamities,  this  Commonwealth  is  called  upon  reluctantly 
to  exercise  her  sovereign  power  over  the  lands  lying  within  her  ter- 
ritorial jurisdiction,  by  exacting  forfeiture  for  want  of  cultivation 
and  improvement;  which  power  she  has  hitherto  forborne  to  exer- 
cise by  substituting  other  acts  of  legislation  which  seemed  to  her 
councils  more  liberal  and  less  severe ;  but  which  laws  have  been  stig- 
matized breaches  of  good  faith  by  those  who  knew  not  the  situation 
of  the  country,  nor  the  urgent  circumstances,  nor  the  spirit  of  for- 
bearance which  characterized  them." 
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The  reference  here  in  the  words  'Hhose  who  know  not  the  sit- 
uation*' is  to  the  Supreme  Court  of  the  United  States  speaking  in  the 
opinion  in  Green  v.  Biddle,  8  Wheat.  1,  decided  in  1823. 

Gaines  v.  Buford  was  decided  in  1833  by  Judge  Underwood, 
who  had  paid  his  respects  to  the  legislature  in  1829  by  saying,  in 
Davis  V.  Ballard,  1  J.  J.  Marsh,  563:  **We  grant  that  the  representa- 
tives of  the  people  are  shepherds  to  protect  the  flock;  but  they  are 
not  exclusively  such,  although  vested  with  great  and  extensive  pow- 
ers." In  the  former  case,  involving  the  construction  of  the  statute  of 
1824,  the  same  judge  said : 

''It  thus  appears  that  the  legislature  has,  in  the  most  delib- 
erate manner,  asserted  the  power  to  forfeit  lands  for  a  failure  to  cul- 
tivate and  improve  them  as  the  legislature  may  from  time  to  time 
direct.  Under  this  power  by  the  act  in  question,  the  legislature  has 
undertaken  to  transfer  the  title  of  the  claimant  to  the  occupant 
unless  the  claimant  agrees  to  terms.  .  .  .  Lands  thus  granted 
(he  means  grants  by  the  state  to  individuals)  become  the  absolute 
property  of  the  grantee,  in  virtue  of  a  contract  made  with  the  gov- 
ernment of  which  the  patent  is  the  evidence.  I  know  of  no  principle 
which  will  allow  the  government,  any  more  than  an  individual,  after 
fairly  selling  and  conveying  land,  to  take  back  the  land  and  resume 
the  title  at  its  own  pleasure  against  the  assent  of  the  grantee.  Neither 
am  I  acquainted  with  any  principle  which  will  allow  the  government 
to  annex  new  conditions  unknown  at  the  time  of  the  orijnnal  con- 
tract ;  and  for  a  violation  of  them,  seize  the  land,  divest  the  citizen  of 
his  title,  and  retain  the  consideration  which  the  citizen  paid  or  ren- 
dered, without  remunerating  him  therefor.  Those  constitutional 
provisions  which  were  intended  to  secure  the  inviolability  of  con- 
tracts apply  as  well  to  contracts  made  between  the  government  of  a 
state  and  its  citizen  as  to  contracts  between  individuals.  .  .  . 
The  contract  in  the  present  case  was  this,  that  Harvie  and  his  heirs 
and  assigns  should  enjoy  the  land  granted  forever  in  consideration 
of  so  much  paid  to  the  state.  The  mode  and  manner  of  enjoyment ; 
they  were  therefore  left  to  the  volition  of  the  grantee.  His  dominion 
was  not  limited  at  the  time  of  his  purchase.  ...  He  had  as  a 
free  man.  all  those  rights  and  privileges  which  constitute  the  birth- 
riffht  of  an,  American  citizen.  The  effect  of  the  act  in  question  is  to 
change  the  tenure  and  the  contract.  ...  No  man  purchases 
land  either  from  the  state  or  from  an  individual  in  fef*  simple  without 
tpldni?  and  holding  it  untrammeled  in  the  manner  of  using  it.  The 
verv  object  of  making  the  purchase  is  to  obtain  the  exclusive  control, 
and  to  get  clear  of  any  control  over  it  by  the  vendor.** 
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This  truly  astounding  rhapsody  upon  the  absolutism  of  the 
freedom  from  governmental  restraint  which  is  supposed  to  consti- 
tute the  birthright  of  an  American  citizen  is  sufficiently  emphatic 
without  the  addition  of  comment.  The  same  judge  said,  in  Davis 
V.  Ballard: 

*'I  do  not  admit  that  there  is  any  sovereign  power,  in  the  literal 
meaning  of  the  terms,  to  be  found  anywhere  in  our  system  of  gov- 
ernment. ...  In  the  nature  of  things  there  is  as  much  pro- 
priety, it  seems  to  me,  in  forfeiting  a  horse  to  the  government  be- 
cause his  proprietor  does  not  curry  and  rub  him  well,  or  break  him  to 
labor  quietly  in  the  gear,  as  there  is  in  forfeiting  land  because  the 
owner  does  not  choose  to  clear  and  cultivate  a  part,  and  deaden  the 
trees  growing  on  another  part." 

12.  The  conception  of  the  American  people  Is  that  of  Allodial  tenure;  and 
the  principle  of  alPodlal  tenure  ia  accepted  and  practised  in  every  Amer- 
ican State. 

The  difficulties  in  the  way  of  laying  down  any  common  law  of 
tenure  in  the  American  states  seems  insuperable.  The  adjudicated 
cases  are  few,  and  they  generally  confuse  the  concepts  of  sovereignty, 
police  povy  er  and  feudal  tenure  in  such  way  as  to  make  the  opinions 
almost  valueless.  Writers  and  judges  have  as  a  rule  not  been  able  to 
free  themselves  from  the  false  preconception  that  the  feudal  system 
furnishes  all  our  analogies.  The  statutes  use  the  word  ** tenure''  with- 
out defining  it,  and  the  feudal  definition  is  inconsis'tent  with  our 
changed  condition,  and  with  the  present  practices  and  customs  of  the 
people.  Invariably  there  is  a  failure  to  distinguish  between  tenure 
under  the  state  and  the  holding  by  one  private  person  of  another 
private  person.  In  Pennsylvania  the  early  cases  are  most  emphatic 
in  holding  that  tenure  does  not  exist  in  that  state.  In  Virginia 
tenures  of  all  kinds  were  abolished  by  statute  in  1779.  But  it  is  to 
be  remarked  that  those  were  the  times  of  the  new  broom,  when  many 
old  things  were  swept  away.  Yet  only  what  was  considered  wopn-out 
trash  was  affected ;  and  when  the  statutes  speak  of  abolishing  tenure, 
they  must  be  taken  to  mean  such  a  conception  of  tenure  as  was  in  the 
minds  of  the  people  at  the  time;  that  is,  feudal  tenure.  In  South 
Carolina  tenure  in  free  and  common  socage  exists.    The  Georgia  stat- 
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ute  provides:  **The  tenure  by  which  all  realty  is  held  in  this  state 
Ls  under  the  state  as  original  owner;  it  is  without  service  of  any 
kind,  and  limited  only  by  the  rfght  of  eminent  domain  remaining  in 
the  state.'* 

The  New  York  statute  of  1779  ordained:  ''The  absolute  property 
of  all  messuages,  lands,  tenements,  hereditaments,  and  all  preroga- 
tives .  .  .  escheats  .  .  .  which  before  the  ninth  of  July, 
1776,  did  vest  in  or  belong  to  the  Crown  of  Great  Britain  be  and  arc 
declared  to  be  .  .  .  vested  in  the  people  of  this  state,  in  whom 
the  sovereignty  and  seigniority  thereof  are  and  were  united  on  and 
from  the  ninth  of  July,  1776.''  This  statute  declares  expressly  that 
the  sovereignty  and  overlordship  of  lands  is  in  the  people  of  the  state, 
which  is  the  same  as  saying  that  those  powers  shall  be  exercised 
tlirough  the  orderly  machinery  of  the  state  as  may  be  ordained  by 
law. 

In  1787,  four  years  after  the  treaty  of  peace,  a  statute  was 
enacted  in  New  York  (as  cited  in  Gray's  Perpetuities)  which  pro- 
vided that  *'the  purchaser  of  lands  shall  hold  them  of  the  chief 
lord  of  the  fee,  but  all  tenures  were  turned  into  free  and  common 
socage;  that  the  tenure  of  all  grants  made  or  to  be  made  by  the 
state  should  be  alodial  and  not  feudal,  and  in  free  and  pure  allodium 
only."  About  fifty  years  after  the  date  of  the  latter  statute,  the 
New  York  legislature  enacted:  '^All  lands  within  this  state  are  de- 
clared to  be  allodial,  so  that,  subject  to  tlie  liability  to  escheat,  the 
entire  and  absolute  property  is  vested  in  the  owners,  according  to  the 
nature  of  their  respective  estates;  and  all  feudal  tenures,  of  every 
description,  with  all  their  incidents,  are  abolished."  It  is  to  be 
noticed  (1)  Tenure  as  a  principle  is  not  abolished,  but  recognized; 
but  feudal  tenure  is  discontinued.  (2)  Allodial  holding  is  substitut- 
ed for  feudal  tenure.  (3)  Bead  in  connection  with  the  prior  statute, 
the  following  propositions  result:  (a)  Sovereignty  and  overlordship 
exist,  but  are  reposed  in  the  inhabitants,  to  be  exercised  through 
orderly  procedure  of  law.  (b)  The  entire  property  right  is  in  the 
owner,  subject  to  the  ultimate  ownership  of  the  State,  (c)  The  use 
of  the  term  ''allodial"  introduces  a  conception  which  is  not  feudal  by 
reference  or  analogy. 
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13.  The  relation  resulting  between  the  State  and  the  private  landowner 
can  be  discovered  only  In  the  tracings  of  the  historical  progress  of  the 
English  and  American  peoples  from  Saxon  times  to  the  present. 

According  to  the  accepted  view  of  the  private  landholder  since 
the  revolution,  the  grantee  of  the  state  is  his  own  lord  proprietor, 
and  owns  both  the  property  right  and  the  right  to  the  enjoyment 
and  use  of  the  land.  So  simple  a  statement  seems  sufficient  for  "prac- 
tical" purposes  to  the  ** practical"  man — ^that  astigmatic  person — ^and 
may  answer  the  needs  of  an  owner  of  land  in  an  isolated  territory 
where  the  titles  originated  from  the  state  only  yesterday ;  for  the  sub- 
tleties which  always  attach  themselves  to  the  theories  and  doctrines 
of  landholding  in  time,  lurk  yet  in  the  grass  abiding  their  oppor- 
tunity. When  he  goes  into  court,  however,  to  defend  his  title,  he 
finds  that  his  lawyer  has  to  talk  in  terms  of  principles  whose  defi- 
nitions he  does  not  understand,  and  whose  applications  Tie  does  not 
appreciate.  For  the  law  proceeds  upon  lines  of  principles  which  are 
evolved  out  of  experience  and  logical  analysis,  and  that  which  obtains 
today  is  only  a  flash  in  the  line  of  transition  from  what  was  yes- 
terday to  what  will  be  tomorrow.  Today's  experience  has  no  value 
nor  realization  until  tomorrow,  when  it  can  be  observed,  analyzed, 
related  and  classified.  The  law  of  yesterday  is  the  law  of  today  until 
today  is  passed.  Thus  we  are  today  struggling  in  the  American 
courts  to  reduce  to  concepts  and  to  invent  terms  for  the  products  of 
the  evolution  that  has  been  going  on  for  generations  in  the  law  of 
landholdin^r.  The  books  are  full  of  opinions,  views  and  theories  an- 
iiounced  by  judges  and  writers,  but  they  exhibit  such  a  deplorable 
lack  of  common  viewpoint,  and  the  use  of  common  terms  in  the  same 
sense  that  no  satisfying  conclusion  can  be  gathered  from  them.  The 
principles  involved  can  only  be  apprehended  through  a  consideration 
of  original  conceptions  malring  their  way  through  an  experience  of 
change  and  modification  beginning  in  Saxon  England,  extending 
through  feudal  England,  through  our  own  colonial  period,  and 
through  the  period  of  independence ;  in  all  respects  as  the  serpent  be- 
came the  subtlest  beast  by  casting  off  one  part,  modifying  another,* 
and  evolving  new  and  additional  parts  and  functions. 
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14w  The  true  analogies  by  which  to  interpret  the  present-day  customs  of 
landhoiding  in  the  American  States  are  to  be  found  in  the  Saxon  cus- 
toms of  the  Common  Law  of  Kent. 

No  doubt  is  held  oul  by  the  historians  and  jurists  today  but  that 
under  the  Saxon  syatem,  prior  to  the  conquest  and  the  institution  of 
the  Norman  feudal  system  in  England,  landhoiding  from  the  king 
and  lords  upon  terms  of  personal  fealty  and  military  service  was  un- 
known. Under  the  Saxons  the  owner  held  his  land  as  his  own,  both 
in  property  right  and  in  the  enjoyment  of  the  fruits.  He  was  pro- 
tected in  his  possession  and  enjoyment,  but  he  did  not  owe  the  king 
or  anyone  else  the  performance  of  any  peculiar  duties  as  conditions 
of  his  holding.  Professor  Robertson  says  (Elementary  Law,  p.  76) : 
**This  system  of  estates  is  the  outgrowth  of  those  landhoiding  customs 
which  prevailed  in  the  agricultural  districts  of  England  during  the 
Saxon  and  Norman  periods  of  its  history.  .  .  .  The  introduc- 
tion of  the  feudal  system  gradually  changed  the  village  communities 
(of  the  Saxons)  into  feudal  manors,  in  which  the  title  to  the  land  and 
the  political  supremacy  were  vested  in  a  feudal  lord ;  the  villagers  be- 
came his  free  or  serf  tenants.''  Mr.  Digby  says:  **Land  owned  by  a 
subject  and  not  held  of  a  lord  is  called  allodial  land,  and  a  system  of 
allodial  ownership  appears  to  have  preceded  the  feudal  system  in 
England,  the  land  then  owned  being  termed,  according  to  the  mode 
of  acquisition,  *book  land,'  or  *folk  land.'  "  Upon  this  the  author 
of  the  article,  Real  Property  in  Halsbury's  Laws  of  England,  com- 
ments: *'Such  ownership  is  assumed  to  have  been — at  any  rate  as  to 
book  land  or  land  received  by  grant — absolute  ownership,  and  the 
term  'allodium'  is  used  to  denote  land  owned  absolutely."  It  is  to 
be  further  remarked  that  the  term  *" allodium"  was  probably  not  in 
use  in  Saxon  times,  but  was  introduced  by  the  feuctists  to  make  the 
distinction  between  an  absolute  or  free  holding  and  a  vassal  or  feud 
holding.  In  Clement  v.  Scudamore,  6  Mod.  120,  the  court  said:  **It 
appears  (though  Coke  is  said  to  be  of  a  contrary  opinion)  that  all 
the  lands  in  England  before  the  conquest,  and  for  some  time  after, 
were  generally  Gavelkind."  Lord  Mansfield  said  in  Doe  v.  Llandaff, 
2  Bos.  &  Pul.  (N.  R.)  491:  ''The  law  of  Gavelkind  is  unlike  other 
customs.  It  is  not  good  if  it  begins  only  just  before  the  reign  of 
Richard  the  First.        This  custom  existed  long  before  any  such  cus- 
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toms,  and  almost  before  any  history.  In  some  places  ft  is  called  the 
Common  Law  of  Kent.  .  .  .  The  real  history  of  the  custom  in 
Kent  is,  that  the  conqueror  granted  to  the  people  of  Kenf  their  pre- 
existing rights;  having  made  a  convention  with  them,  by  which  he 
permitted  them  to  retain  their  ancient  laws  and  customs.  The 
descent  by  Gavelkind  was  probably  the  rule  of  descent  throughout 
the  whole  kingdom  .  .  .  Spelman  treats  this  custom  as  having 
been  the  general  law  of  the  kingdom.  In  Selden's  Analecta  Anglo 
Britannica,  an  account  is  given  of  the  conquest  and  of  the  reigns 
shortly  before.  The  common  story  of  the  Kentish  men  marching 
against  the  Conqueror  in  great  numbers,  covered  with  boughs  and 
a})pearing  like  a  moving  wood,  is  there  related,  and  the  convention 
made  with  the  Conqueror  by  which  they  were  permitted  to  retain 
their  ancient  laws  and  customs  is  there  spoken  of." 

All  grants  of  lands  in  the  American  colonies  by  the  king  con- 
tained the  provision  that  they  should  be  held  **  according  to  the  free 
tenure  of  lands  in  East  Greenwich,  in  the  county  of  Kent,  in  Eng- 
land.*' Blackstone  says:  **Such  is  the  custom  of  Gavelkind  in  Kent, 
and  some  other  parts  of  the  kingdom  (though  perhaps  it  was  also 
general  till  the  Norman  conquest)  which  ordains  among  other  things 
that  not  the  eldest  son  only  of  the  father  shall  succeed  to  his  inheri- 
tance, but  all  the  sons  alike,  and  that  though  the  ancestor  be  attainted 
and  hanged,  yet  the  heir  shall  succeed  to  his  estate  without  any 
escheat  to  the  lord.  And  again  he  says:  "It  is  universally  known 
what  struggles  the  Kentish  men  made  to  preserve  their  ancient  lib- 
erties, and  with  how  much  success  those  struggles  were  attended. 
And  as  it  is  principally  here  that  we  meet  with  the  custom  of  Gavel- 
kind (though  it  was  and  is  to  be  found  in  some  other  parts  of  the 
kingdom)  we  may  fairly  conclude  that  this  was  a  part  of  those  lib- 
erties, agreeably  to  Mr.  Selden's  opinion,  that  Gavelkind  before  the 
Norman  conquest  was  the  general  custom  of  the  realm.'' 

15.  The  Custom  of  Gavelkind,  or  Common  Law  of  Kent  had  no  features  in 
common  with  the  feudal  system,  but  is  more  nearly  In  accord  with  the 
present  customs  In  America. 

The  main  incidents  of  allodial  holding  of  land  are  thus  given  in 
detail  in  2  Corpus  Juris  1152-1153:  "Allodial  lands  were  alienable 
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at  the  will  of  the  owner  by  sale,  gift  or  last  will.  They  were  liable  for 
his  debts,  and  descended,  if  undevised,  to  his  heirs  without  respect  to 
primogeniture.  They  might  be  granted  absolutely  or  for  a  limited 
interest,  on  any  conditions  or  services  the  grantor  thought  proper, 
and  for  any  estate,  to.  take  effect  at  once,  or  at  a  future  time,  or  on 
the  happening  of  some  event.  They  were  frequently  entailed,  and 
marriage  settlements  thereof  were  common.  They  were  conveyed  by 
the  delivery  of  a  symbol  of  possession,  as  a  twig  or  turf,  or  by  writ- 
ing or  charter,  called  a  land  boc,  which  was  generally  deposited  in  a 
monastery  for  safe  keeping." 

Professor  Reeves. states  in  his  work  on  Real  Property,  sec.  299 : 

**I1  must  be  remembered  that  the  feudal  system  mingled  and 
confused  property  rights  with  poUtica]  authority  and  responsibili- 
ties, and  that  the  charters  from  the  king  to  the  colonial  proprietors 
conveyed  together  without  making  any  very  clear  distinctions  be- 
tween them,  both  governmental  jurisdiction  and  territorial  proprie- 
torship. Political  sovereignty  and  overlordship  of  all  their  lands  were 
thus  confused  in  the  minds  of  the  colonists.  They  made  no  clear  dis- 
tinction between  the  king  as  a  feudal  lord  andT  the  king  as  a  hated 
despot.  And  when  the  despotism  had  been  thrown  off,  it  was  natural 
for  them  to  assume  that  the  feudalism  had  been  done  away  with.  They 
had  brought  with  them,  it  is  true.,  and  retained  in  their  systems  of 
jurisprudence  most  of  the  common  and  statute  law  of  the  mother 
country;  but  this  they  would  inevitably  modify  as  the  nature  of  the 
times  and  the  conditions  of  the  country  required.  Aiid  feudalism  as 
a  system  was  out  of  harmony  with  the  American  spirit.  We 
could  have  expected  therefore,  a  priori,  the  result  that  followed, 
namely,  that  most  of  the  old  states  and  all  of  the  new  ones  would  de- 
clare b}'  positive  statute  or  judicial  determination,  or  would  tacitly 
assume,  that  all  lands  within  their  jurisdictions  should  be  held  and 
owned  allodially.  .  .  .  And  it  seems  to  be  perfectly  safe  to  as- 
sert that,  in  the  other  states  and  territories  where  no  affirmative  law 
upon  the  subject  is  to  be  found,  it  has  been  assumed  and  will  always 
be  maintained,  that  no  real  property  within  their  jurisdiction  is 
held  under  any  feudal  tenure  or  incidents.'' 

Professor  Walker  says  in  American  Law,  sec.  141 : 

"Our  citizens  (he  is  speaking  with  special  reference  to  the  in- 
habitants of  the  Northwest  Territory,  and  wrote  in  1837)  hold  of  no 
superior.    What  they  own  they  own  absolutely  and  independently. 
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All  estates  are  in  the  broadest  sense  allodial.  The  only  provision 
which  bears  the  most  remote  analogy  to  the  doctrine  of  holding  of 
a  superior  is,  that  the  people  of  the  state,  in  their  collective  and  sov- 
ereign capacity,  have  an  ultimate  right  to  all  land  within  their  jur- 
isdiction, when  it  so  happens  that  there  is  no  other  legal  owner;  in 
which  case  the  law  makes  it  escheat  to  them ;  and  this  right  of  escheat 
bears  some  resemblance  to  that  of  the  lord  paramount.  But  it  has  its 
origin  in  the  most  obvious  considerations  of  public  policy,  and  can 
in  no  sense  be  regarded  as  a  relic  of  the  feudal  system.  We  do 
indeed  still  retain  some  of  the  legal  terms  to  which  that  system  gave 
rise.  Thus  we  speak  of  the  manner  of  holding  as  a  tenure,  of  the 
thing  holden  as  a  tenement,  and  of  the  person  holding  as  a  tenant; 
but  we  use  these  terms  in  a  modified  sense.  So  we  recognize  a  rela- 
tion of  landlord  and  tenant,  respecting  which  some  of  the  rules 
have  taken  their  complexion  from  the  feudal  relation  of  lord  and 
vassal.  But  this  is  all ;  and  we  may  therefore  dismiss  the  subject  of 
tenure  as  having  no  other  than  a  speculative  interest  for  us;" 

16.  Althou0h  the  present  relationship  between  the  State  and  the  private 
landowner  has  no  peculiar  terms  and  definitions  of  Its  own,  yet  some 
principles  and  doctrines  may  be  formulated  and  taken  as  established. 

Out  of  the  great  mass  of  dicta  by  the  courts  and  of  opinion  from 
text  writers,  many  of  them  exhibiting  a  sad  lacking  of  acquaintance 
with  principles  and  their  relations  to  each  other,  it  is  impossible  at 
present  to  lay  down  the  principles  of  an  articulated  system  of  land- 
holding  of  the  state.  Until  a  case  arises  and  there  is  an  adjudication 
by  the  courts,  it  is  submitted  that  the  following  may  be  taken  as 
established.  Feudal  tenure  is  contrary  to  our  institutions,  and  has 
been  supplanted  by  the  free  or  allodial  holding  of  land  which  was  the 
custom  of  the  Saxon  freeholders  prior  to  the  institution  of  the  feudal 
system,  and  is  the  same  as  that  recognized  by  the  law  of  nations; 
that  the  feudal  system  as  a  political  institution  has  been  repudiated 
both  by  the  common  understanding  and  practice  of  the  people,  and 
by  judicial  decision  and  legislative  enactment;  that  the  American 
state  did  not  assume  the  position  of  feudal  lord  paramount;  that 
fealty  or  personal  allegiance  to  the  sovereign  fell  because  no  per- 
son was  substituted  for  the  king  to  whom  it  could  be  due;  that  al- 
legiance to  the  state  was  substituted  for  personal  fealty;  that  the 
states  did  not  assume  the  prerogative  to  grant  lands  upon  conditions 
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of  feudal  tenure ;  that  they  did  not  establish  as  part  of  their  constitu- 
tions the  dogma  that  the  sovereign  is  the  owner  of  all  the  lands  so  as 
that  a  grantee  became  a  tenant  of  the  state;  that  the  lands  were 
vested  in  the  state  '*in  its  sovereign  capacity  for  the  preservation  and 
protection  of  public  interests;*'  and  of  private  rights  as  well,  both 
those  which  had  been  acquired  before  the  revolution  and  such  as 
might  be  acquired  afterwards ;  that  the  prerogatives  and  regalities  of 
the  Crown  were  extinguished  by  the  accomplishment  of  the  revolu- 
tion ;  that  the  status  of  Crown  grants  and  the  parcelling  of  the  pub- 
lic domain  fell  to  the  people  to  be  regulated  in  such  manner  as  they 
might  prescribe;  that  citizenship  and  participation  in  the  govern- 
ment were  not  based  essentially  upon  the  holding  of  land,  nor  did 
they  have  any  necessary  relation  thereto;  that  holding  of  the  state 
exists,  but  the  relation  is  not  feudal,  but  political  only,  importing  no 
distinctive  duties  on  the  part  of  the  state,  and  no  distinctive  obliga- 
tion on  the  part  of  the  holder;  that  this  relation  of  landholding  which 
exists  between  the  state  and  the  private  citizen  cannot  exist  between 
one  private  person  and  another;  that  the  state  cannot  grant  lands 
upon  special  terms,  but  only  upon  terms  of  free  and  common  custom ; 
that  the  terms  of  this  relation,  as  far  as  they  are  defined  at  persent, 
are  the  terms  of  the  citizen's  allegiance  to  the  state;  that  no  for- 
feiture of  lands  to  the  state  exists,  even  for  treason;  that  the  king, 
clergy  and  lords  proprietors,  to  whose  support  feudal  tenure  was  es- 
sential, have  been  abolishd ;  that  aspect  of  the  clergy  represented  by 
the  lawyers  being  saved  by  their  circumspect  bearing  and  zealous  and 
efl5cient  service  in  the  republic ;  that  the  legislature  has  no  power  to 
restore  the  feudal  system,  or  any  of  its  features;  that  the  state  has 
no  reversionary  interest  nor  possibility  of  reverter  in  lands  granted 
by  it,  nor  is  it  the  ultimate  inheritor  of  lands  made  vacant  by  the 
death  of  the  owner  without  heirs;  that  the  colonists  brought  over 
with  them  and  established  a  traditional  fight  against  feudalism ;  that 
the  only  remains  of  feudal  holding  known  to  the  American  colonists 
were  fealty  to  the  king's  or  lord's  person,  and  rent;  that  both  fealty 
and  rent  were  nominal  and  political  only,  being  for  the  purpose  of 
preserving  the  king's  prerogative,  not  affecting  landliolding  except 
in  respect  of  the  theories  of  conveyancing;  that  the  colonists  after 
the  revolution  parcelled  out  the  lands  according  to  the  theories  of  the 
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law  of  nations,  and  established  a  relation  between  the  state  and  the 
landholder  which  was  consistent  in  fact  with  the  spirit  of  individual 
political  freedom  which  they  had  won  in  fact;  that  after  the  feudal 
system  had  been  eliminated,  the  essential  characteristics  of  sovereignty 
emerged,  and  are  recognized  because  of  their  being  inherent  in  the 
sovereignty  of  every  state,  not  because  they  were  sanctioned  by  any 
feudal  origin;  that  of  these  characteristic  and  sovereign  powers,  the 
following  are  fully  recognized  under  the  American  system:  War 
power,  power  to  define  and  enforce  allegiance,  parcelling,  eminent 
domain,  escheat,  police  power.  These  are  antecedent  to  and  superior 
to  any  specialized  organization,  such  as  the  feudal  system.  Their 
supremacy  is  essential  to  the  existence  of  any  special  system. 
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I  RECENT  CASES       1 

Life  Insurance — Accident  Policies — Death  in  War. — The  de- 
ceased held  a  policy  from  the  defendant,  insuring  the  holder  against 
bodily  injuries  effected  solely  by  '^external,  violent  and  accidental 
means."  In  the  policy  was  a  provision  that  no  benefits  would  be 
paid  for  injuries  received  under  any  circumstances  from  firearms  or 
any  kind  ,of  explosives,  or  if  inflicted  by  another.  Deceased  was 
drowned  when  the  British  steamer  Arabic  was  torpedoed  August  18, 
1915.  Held,  that  the  beneficiary  could  recover.  The  court  said  that 
since  the  deceased  died  by  drowning,  the  explosion  was  not  the  direct 
cause  of  his  death,  and  so  did  not  come  within  the  exceptions  in  the 
policy.  Woods  v.  Standard  Accident  Insurance  Co.,  —  Wis,  — , 
366  N.  W.  20  (1918). 

This  holding  seems  to  be  contrary  to  the  numerical  weight  of 
authority,  the  view  of  which  is  well  illustrated  by  Bird  v.  St.  Paul 
Fire  and  Marine  Ins.  Co.,  167  N.  Y.  S.  707,  and  Lynn  Gas  &  Elec- 
tric Co.  V.  Meredian  Fire  Ins.  Co.,  33  N.  E.  690.  In  the  Bird  case, 
in  November,  1917,  it  was  decided  by  the  New  York  Supreme  Court 
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that  there  might  be  a  recovery  on  a  policy  against  fire  on  a  canal 
boat,  where  fire  caused  an  explosion,  this,  in  turn,  causing  a  large 
quantity  of  dynamite  to  explode,  that  causing  a  concussion  of  the  air, 
whiiih  injured  the  canal  boat  lying  over  1,000  feet  away.  No  fire 
at  all  reached  the  boat.  In  the  Lynn  Gas  Co.  case,  decided  by  the 
Massachusetts  court,  in  1893,  and  referred  to  in  the  Bird  case,  a  fire 
caused  a  short  circuit  in  electric  wiring,  a  conseqii^it  iner«M»  in.  the 
electric  current,  a  higher  poww  exerted  on  the  flywheel,  a  greater 
resistance  to  the  machinery,  a  consequent  destruction  of  a  pulley,  re- 
sulting in  the  destruction  of  the  main  shaft  and  a  rupture  of  suc- 
ceeding pulleys  to  the  jackpulley,  and  by  reason  of  flying  pieces  of 
the  jackpulley  the  flywheel  was  destroyed  and  the  machinery  smashed. 
Here  it  was  held  that  there  could  be  a  recovery  on  a  policy  against 
loss  or  damage  to  the  machinery  by  fire.  The  basis  of  these  cases  is, 
that  it  is  sufficient  if  the  controlling  cause  of  the  loss  comes  within 
the  risk,  and  it  is  not  necessary  that  it  be  the  direct  cause.  The 
Wisconsin  court  attempted  to  get  around  a  line  of  similar  cases  by 
simply  saying  that  they  did  not  apply  to  this  case* 

Joint  Wills  hy  Husband  and  Wife — Revocation  of  Joint  WUls — 
Public  Policy, — ^A  huabMid  mai  wife  iBade  »  imiluii  jcait  uriiL  Tkft 
wife  died  and  the  husband  accepted  the  benefits  under  the  will.  The 
husband  remarried  and  after  his  death  his  second  wife  elected  to  take 
under  the  statute.  Held,  that  mutual  wills  are  not  against  public 
policy.  That  a  jpint  and  mutual  will  cannot  be  revoked  by  one  of 
the  parties  after  accepting  benefits  under  it.  Lewis,  et  al.  v.  Lewis, 
(Kan.)  178  Pac.  421. 

In  this  case  the  court  goes  so  far  as  to  hold  that,  even  tho  the 
statute  gives  the  widow  the  right  to  elect  to  take  under  the  will  or  the 
statute,  a  mutual  will  made  by  husband  and  wife  and  under  which 
the  husband  accepted  benefits,  cannot  be  rendered  inoperative  by  a 
subsequent  marriage  of  the  husband  and  election  by  the  second  wife 
to  take  under  the  statute.  This  conclusion  is  reached  on  theery  that 
the  mutual  will  is  both  a  will  and  a  contract,  and  that  even  if  the 
second  marriage  revoked  the  testamentary  part  of  the  will  the  con- 
tract part  was  still  enforceable  by  the  legatees. 

Testamentary  Capacity — Dreams. — ^Li  the  recent  Kentucky  case 
of  Gay  V.  Gay,  decided  February  11,  1919,  and  cited  in  209  8.  W.  11, 
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in  which  the  will  of  Lizzie  H.  Gay  was  contested,  the  testamentary 
capacity  of  the  testatrix  was  alleged  to  have  been  aflfcted  by  dreams 
which  she  had  experienced.  The  case  is  interesting  because  of  its 
novelty,  there  being  no  other  reported  cases  where  a  person's  tes- 
tamentary capacity  is  alleged  to  have  been  aflfected  by  dreams.  It 
was  proved  that  more  than  20  years  before  the  death  of  the  tes- 
tatrix her  son  Benjamin  was  aflSicted  with  rheumatism,  and  that  she 
represented  that  she  had  a  dream,  in  which  the  words  ^'pile  on 
fagots"  appeared,  and  she  interpreted  this  to  mean  that  she  should 
heat  his  room  with  a  strong  fire,  which  she  did,  and  he  became  well. 
After  his  death,  in  1905,  she  dreamed  that  he  appeared  to  her  with 
a  bridle  in  his  hand,  and  said,  "wash  your  reins;''  that  she  in- 
terpreted this  to  mean  that  she  should  take  the  control  of  the  lands 
which  she  had  placed  in  the  hand^  of  his  widow  to  assist  in  the  main- 
tenance of  her  family,  and  put  them  in  the  hands  of  a  trust  com- 
pany for  the  same  purpose,  which  she  did.  In  1905,  when  her  son 
Benjamin  died,  she  had  a  dream  in  which  the  date  of  the  birth  of  her 
son  Jacob  appeared  in  golden  letters,  and  she  interpreted  this  to  mean 
that  she  should  be  comforted,  and  she  yet  had  something  to  look  for- 
ward to  and  live  for.  About  1907  or  1908  her  son  Jacob  was  sick 
in  a  hospital,  when  she  had  a  dream  in  whicE  she  washed  Her  hands 
twice,  and  then  a  third  time,  and  they  became  clean,  and  she  in- 
terpreted this  to  mean  that  he  was  going  to  recover.  In  1906  or  1907 
her  son  Benjamin  appeared  to  her  in  a -dream,  and  advised  her  to 
put  her  tobacco  crops  in  a  pool,  which  she  did.  In  1914,  when  the 
war  between  France,  Bussia,  England,  Germany,  Austria  and  Servia 
was  fairly  begun,  she  saw  a  bear  pressing  against  a  .door  and  the 
door  fell.  This  she  interpreted  to  mean  that  tiie  Russians  were  going 
to  win  the  war. 

The  court  held  that  the  effect  of  these  dreams  upon  the  testatrix 
was  not  sufScient  to  impair  her  testamentary  capacity. 
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SYNDICALISM  AND  SOCIALISM  AND  THEIB  MEANING. 

By  Frank  L.  McVey,  Ph.  D.,  LL.  D.* 


There  took  place  in  August  of  1913  two  events  of  more  than 
usual  interest.  One  of  these  occurred  within  the  peaceful  borders 
of  the  Commonwealth  of  North  Dakota  and  the  other  happened  in 
a  country  across  the  seas.  Round  about  the  city  of  Minot  in  that 
state  was  gathered  at  harvest  time  what  appeared  to  be  the  usual 
group  of  men  waiting  to  oflfer  their  services  to  farmers  needing 
help.  But  as  the  harvest  came  on  it  was  evident  that  a  new  spirit 
actuated  them.  The  whole  northwest  was  awakened  by  the  un- 
usual demands  made.  The  refusal  of  the  men  to  accept  employ- 
ment under  the  ordinary  conditions,  together  with  threats  to  de- 
stroy property,  increased  the  excitement  and  irritation.  It  needed 
but  little  more  to  fan  the  passions  of  men,  and  that  little  was  fur- 
nished before  a  week  had  passed  by  the  appearance  of  recruits  from 
everywhere,  as  it  were,  who  complicated  the  situation  and  forced 
upon  the  officers  of  the  law  a  difficult  problem  in  maintaining 
order.  My  portrayal  of  the  incident  has  not  brought  to  light  the 
association  of  the  men  and  the  direction  of  strike  by  the  officers 
of  the  Industrial  Workers  of  the  World,  who  evidently  had  chosen 
a  time  and  place  for  a  field  trial  of  their  principles.  The  public 
prints  reported  that  a  prisoner  had  stated  upon  examination  that 
he  '*did  not  believe  in  the  constitution  of  the  state  or  the  United 
States;''  that  he,  in  fact,  repudiated  the  existing  government  and 
everything  upon  which  it  was  based.    This  was  a  new  point  not 
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Mien  emphasized  since  the  days  of  Herr  Most  and  wholly  new  to 
the  people  of  an  agricultural  state. 

The  other  event  was  the  death  of  August  Bebel  and  the  at- 
tending funeral  services  at  Zurich.  This  man  was  the  leader  of 
Ihe  social  democratic  party  of  Germany.  The  organization  which 
he  had  built  up  was  developed  out  of  the  poorer  classes  of  the  pop- 
ulation, maintained  without  hope  of  the  spoils  of  oMce,  and  in- 
ereased  in  numbers  in  the  face  of  the  determined  opposition  of  a 
strong  government.  In  the  last  election  this  party  polled  more 
than  four  and  a  quarter  million  votes,  and  they  had  in  the  Reich- 
stag of  the  nation  not  less  than  109  representatives.  This  immense 
sesult  was  the  work  of  half  a  century  combined  with  the  efforts 
4)f  William  Leibknecht  for  a  similar  period.  Li  attendance  upon 
the  funeral  services  of  this  remarkable  man  were  tens  of  thousands 
4>i  persons  from  all  parts  of  Europe ;  some  that  had  little  faith  in 
Ae  socialistic  idea,  some  that  had  little  liking  for  their  ways,  but 
who  nevertheless  recognized  the  greatness  of  the  man  and  his 
importance  in  the  historical  pageant. 

The  two  events  have  beien  referred  to  for  the  purpose  of  in- 
troducing the  topics  under  discussion.  The  first,  hinted  at  only  in 
the  description  of  the  incident  in  the  city  of  Minot,  was  a  crude 
representation  of  Syndicalism,  while  the  other,  represented  in  the 
work  of  August  Bebel,  the  founder  of  the  social  democratic  party 
in  Germany,  brings  Socialism  to  our  consideration.  Little  justifi- 
eation  exists  for  the  discussion  of  either  of  these  events  were  it 
not  for  the  fact  that  they  form  an  introduction  to  the  topic  of  this 
paper  and  bring  to  view  two  social  movements  now  pushing  for- 
ward with  great  rapidity. 

A  few  years  ago  the  word  Syndicalism  was  practically  un- 
known as  a  name.  The  contrast  of  it  with  Socialism  and  the  prob- 
lems which  have  come  out  of  the  creation  of  such  parties  as  the 
ddnstrial  Workers  of  the  World  in  this  country  and  the  Confed- 
^eration  Generale  du  Travail  of  France,  to  say  nothing  of  the  var- 
loiiB  organizations  in  England  and  Italy,  have  brought  before  the 
{mblie  mind  a  clearer  vision  of  the  viewpoint  of  some  of  the  radical 
flBOvements  of  the  present  day. 
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Neither  Syndicalism  nor  Socialism  accepts  the  existing  social 
order.  Both,  however,  emphasize  the  socialization  of  industry,  al- 
though the  ends  to  be  obtained  and  the  means  of  bringing  them 
about  differ.  To  fight  against  capital  continually,  by  any  method 
that  may  come  to  hand,  is  the  purpose  of  Syndicalism.  Disap-' 
pointed  in  the  political  reforms  of  the  day,  seeing  no  hope  in  the 
socializing  movement  of  great  masses  of  labor  without  tools  and 
without  land,  the  Syndicalists  have  come  to  the  conclusion  that  the 
only  way  in  which  they  can  get  a  larger  share  of  benefits  for  them- 
selves is  to  fight  capital  continuously,  hoping  that  out  of  the  chaoi^ 
will  evolve  control  of  industry  by  the  workf^rs. 

Looking  at  the  struggle  from  this  point  of  view,  the  syndica- 
lists have  accepted  the  socialists'  concept  of  class  strife,  and  have 
adopted  the  ideals  of  the  anarchist  and  the  weapons  of  the  trade 
union.  Syndicalism  is,  in  fact,  a  form  of  trade-unionism,  though  re- 
fusing to  acknowledge  in  any  sense  the  value  of  the  wage  system-r 
It  aims  at  the  abolition  of  the  capitalist  class  and  the  replacing 
of  it  by  a  new  social  order  in  which  there  shall  be  no  exploitation 
of  labor.  This  result  is  to  be  gained  by  direct  action  without  the 
ordinary  political  or  parliamentary  methods  practiced  at  the 
present  time. 

It  is  essential  in  the  understanding  of  syndicalism  to  have 
some  idea  of  the  meaning  of  the  terms  general  strike  and  sabotage^ 
The  hope  of  the  syndicalist  is  to  bring  all  the  workers  of  the  world 
to  act  together  at  some  agreed  time  so  that  they  can  peacefully  lay 
down  their  tools  and  refuse  to  work,  knowing  that  out  of  such  a 
situation  will  come  the  great  catastrophe  of  a  broken  society.  The 
stopping  of  all  work  will  mean  that  nothing  will  be  done  until  their 
demands  are  met.  It  is  recognized,  however,  that  a  general  strike 
is  not  a  possibility  at  one  time;  that  it  may  come  first  in  an  indus- 
try, second  in  a  community,  and  third  in  a  nation.  Looked  ai 
broadly,  when  it  reaches  its  highest  form  it  is  the  great  final  aet 
in  which  the  capitalist  system  is  to  be  overthrown  by  the  simple 
process  of  refusing  to  work.  In  support  of  a  view  of  this  kind  it 
is  pointed  out  by  the  speakers  of  syndicalism  that  great  strikes  have 
taken  place  which  clearly  demonstrate  the  wisdom  of  such  a  moTe 
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'ns  a  Treapon  in  industrial  warfare.  Attention  is  called  to  the  Paris 
Commune  of  1871,  to  the  strike  in  New  Zealand,  to  the  general 
strike  in  Sweden  in  1902,  and  later  in  the  conflicts  that  took  place 
on  the  railroads  and  in  the  mines  of  England  in  1911  and  in  the 
demonstrations  in  France,  Holland  and  Belgium  in  the  last  ten 
years.  It  is  a  question,  however,  whether  any  of  these  instances 
can  be  looked  upon  as  distinctly  successful.  The  Paris  Commune 
had  involved  in  it  so  many  elements,  and  was,  from  the  point  of 
view  of  an  effort  on  the  part  of  the  mass  of  the  working  people  to 
maintain  a  government  and  organization,  so  unsuccessful,  that  it 
can  hardly  be  pointed  to  as  a  demonstration  of  this  policy.  The- 
situation  in  Stockholm  in  1909  showed  that  under  certain  condi- 
tions the  capitalistic  system  is  capable  of  defending  itself  against 
a  general  strike.  The  problem  of  bringing  about  a  condition  of 
chaos  by  a  general  strike  is  by  no  means  a  simple  one  In  connection 
with  the  policy  of  the  general  strike  i*=i  the  use  of  sabotage  as  a  means 
of  irritating  and  interfering  in  the  field  of  production.  **  Interfere  in 
^very  way  with  the  profits  of  the  boss,''  says  Delegate  Slayton  of 
the  Socialistic  party  convention  in  1912.  '*  Strike,  but  stay  on  the 
payroll.''  Injure  machinery  and  product  by  sly  means.  That  is 
sabotage.  In  fact,  what  was  the  policy  of  soldiering  in  England  be- 
came in  Franco,  thru  theorizing,  the  policy  and  propaganda  of  the 
Syndicalist  movement. 

So  much  by  way  of  explanation  of  the  movement  that  has 
come  into  larp:e  attention  and  concerning  which  there  now  appears 
an  increasing  literature. 

In  the  minds  of  many  people  no  difference  exists  between 
socialism  and  syndicalism.  It  is  true  that  socialism  has  many 
meanings  and  many  exaggerations  of  the  social  principle.  It  has 
a  histor}^,  an  economic  concept,  a  philosophy  and  a  religion.  As 
syndicalism  is  in  its  final  analysis  an  emphasis  of  the  extreme  of 
individualism,  so  socialism  is  the  manifestation  of  the  opposition 
to  industrialism.  At  its  base  is  a  concept  of  equality,  just  as  at 
the  heart  of  every  labor  movement  is  a  race  longing  for  a  society 
in  which  the  spirit  of  equality  shall  be  realized.  It  is  not  trade- 
unionism;  it  is  not  government  ownership;  it  is  not  cooperation; 
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it  is  a  theory  of  industrial  society.  To  use  the  words  of  Richard 
T,  Ely:  ** Socialism  is  that  contemplated  system  of  society  which 
proposes  the  abolition  of  private  property  in  the  great  material 
instruments  of  production  and  the  substitution  therefor  of  collec- 
tive property;  it  advocates  the  collective  management  of  produc- 
tion, together  with  a  distribution  of  the  social  income  by  society 
and  private  property  in  a  large  proportion  of  this  social  income.*' 

Socialism,  therefore,  proposes  to  abolish  exploitation  through 
profits,  rent  and  interest,  to  set  aside  the  wages  system  and  to 
guarantee  to  every  man  the  realized  value  of  his  labor.  These  pur- 
poses are  to  be  accomplished  through  common  ownership,  common 
management  or  distribution  of  income  through  common  authority, 
with  private  property  in  a  comparatively  small  proportion  of  the 
income. 

The  philosophy  of  socialism  is  gathered  around  the  materialis- 
tic conception  of  history.  A  society  with  an  economic  environ- 
ment develops  classes  which  are  produced  by  the  economic  condi- 
tions, and  these  same  forces  tend  to  change  and  destroy  the  classes 
as  the  proletariat  is  increased.  So,  out  of  the  factory  system  comes 
landless  men,  who,  increasing  in  their  class  consciousness,  come 
into  a  knowledge  of  the  conflict  between  the  tool-owning  capitalists 
and  the  wage-earning  laborers. 

It  is  at  this  point  that  the  two,  syndicalism  and  socialism,  di- 
verge. 

Tired  and  impatient  with  the  political  methods  of  socialism,  the 
syndicalist  looks  to  direct  action  through  the  medium  of  the  gen- 
eral strike  and  the  wearing  process  of  saboiage  to  bring  about  the 
great  revolution,  the  chaos  of  existing  soci3ty.  He  refuses  to  ac- 
cept the  present  state,  finding  in  it  nothing  but  a  fabric  that  has 
been  built  up  by  the  capitalists.  The  socialist  hopes  through  the 
process  of  legislation,  through  the  capture  of  the  existing  govern- 
ment and  the  state  to  bring  about  the  result  of  common  ownership 
of  the  means  of  production  under  a  collectivist  system. 

Perhaps  a  further  consideration  of  these  two  movements  may 
be  of  value  in  bringing  out  their  difference.  It  is  the  hope  of  the 
feyndicalists  that  when  the  period  of  revolution  comes,  through  the 
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medium  of  the  general  strike,  ownership  and  control  of  industries 
will  take  place  through  the  workers  actually  engaged  in  them. 
Thus,  the  railroads  would  be  owned  and  controlled  by  the  men  who 
work  in  the  railroads;  the  business  of  the  manufacturer  would  be 
owned  and  controlled  by  the  men  who  work  in  the  factories.  In 
some  instances  this  point  of  view  is  modified  by  the  statement  that 
the  community  directly  around  about  the  factories  shall  own  and 
control  the  industries.  On  the  other  hand,  the  socialists  maintain 
that  the  means  of  production  shall  be  owned  and  controlled  by  the 
social  democratic  organization,  that  the  process  of  the  socializa- 
tion of  industry  shall  take  place  through  the  medium  of  the  state. 
This  difference  really  marks  the  distinction  between  the  collectivist 
and  the  anarchist,  the  first  admitting  the  need  of  an  organized 
society,  and  the  second  looking  upon  it  as  imnecessary,  unwise  and 
deteriorating. 

If,  then,  we  have  in  what  has  been  said  up  to  this  point  a  fairly 
clear  idea  of  the  meaning  of  these  two  terms,  we  may .  well  ask 
what  is  their  value,  what  is  their  purpose? 

The  frank  desire  of  the  syndicalists  as  represented  in  the  pur- 
pose of  the  Industrial  Workers  of  the  World  in  this  country, — ^to 
destroy  property  and  to  interfere  with  the  means  of  production  as 
a  method  of  advancing  their  own  interests  and  of  securing  a  larger 
justice  for  the  landless  and  tooUess  worker,  is  sure  to  lead  to  the 
breakdown  of  the  movement.*    Everything  that  is  now  represented 

•To  discuss  socialism  without  carefuMy  di'^^ingrulshinfir  between  Marxian, 
Fabian  TTtopian,  Communist.  Opportunist,  Revisionist,  Socialist  Labor,  Syndi- 
calist and  the  double  I.  W.  W.  is  to  jrlve  offense  to  all  partlof^.  The  article  on 
"Syndicalism— The  Creed  of  Force,"  by  Ar*uro  M.  Giovannlttl,  in  our  issue  of 
October  ^  ,  was  concerned  exclusively  with  the  I.  W.  W.,  of  which  he  is  a  leader, 
and  we  have  since  received  several  letters  expressing"  the  wish  to  have  the  at- 
tention of  our  readers  directed  to  the  exlpt^nce  of  anothe*  orp-nnizalion  having: 
the  same  name  and  ultimate  aim  but  advor-itingr  more  peaceable  methods.  We 
quite  anpieciate  the  desire  of  our  correspond'^nts  to  dissociate  themselves  from 
the  Haywood  and  Giovannitti  form  of  the  Industrial  Workers  of  the  World  and 
we  quote  the  letter  that  exDrenses  the  difference  between  the  rival  orgraniza- 
tions   most   clearly  and  emphatically: 

"The  I.  W.  W.  was  launched  In  1905  in  Ch\r&go  by  a  body  of  delegrates 
called  torether  by  a  manifesto  which  set  forth  the  necessity  of  the  workers 
0Tg9,nl7Ang  as  a  class  on  the  political  and  on  the  economic  or  industrial  field. 
One  of  the  faults  found  with  the  A.  F.  of  T.  was  that  It  prevented  the  workers 
from  organizing  as  a  clasa  on  the  political  field  and  striking  out  for  themselves. 

"It  was  at  this  1906  convention  that  the  prlnciplee  of  Industrial  unionism 
had  their  birth,  the  elements  being-  the  recognition  of  the  value  of  working 
clafs  political  action  and  of  the  value  and  absolute  necessity  of  a  union  based 
on  industrial  instead  of  craift  lines,  with  a  revolutionary  purpose. 
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in  syndicalism  was  brought  out  more  forcibly  in  the  labor  move- 
ment of  the  early  30 's  under  the  direction  of  Robert  Owen.  What 
is  now  being  said  and  done  is  not  new.  The  story  of  the  breaking 
of  machines  is  a  story  old  as  industry.  '*It  is  the  contrast  of  mass 
action  with  individual  action,  the  very  contrast  that  exists  between 
socialism  and  syndicalism.'*  The  destruction  of  property  for  the 
purpose  of  gaining  an  end  is  a  naive  and  a  boyish  point  of  view 
of  the  industrial  world  and  of  social  organization.  More  than  that, 
the  practice  of  sabotage  weakens  the  force  of  class  solidarity  upon 
which  the  very  existence  of  the  movement  depends.     Instead  of 

"For  three  years  the  I.  W.  W.  went  along  under  these  principles  without 
a  serious  hitch,  although  the  anarchist  element  amonj?  the  adherents  of  the  new 
union  had  expressed  dissatisfaction  with  the  recognition  griven  to  political  ac- 
tion. 

"The  preamble  to  the  constitution  adopted  In  1905  stated:  'Between  these 
two  classes  (the  capitalist  class  and  the  working  claEs)  a  strugrgle  must  go  on 
until  all  the  toilers  come  together  on  the  political  as  well  as  on  the  industrial 
field,   and  take  and  hold  that  which  they  produce  by  their  labor  .    .   .   .   ' 

"It  you  will  read  the  preamble  to  the  constitution  of  Mr.  Giovannitti's 
•I.  W.  W.'  you  will  see  that  this  clause  holds  no  place  therein.  Why?  Be- 
cause Mr.  Giovannitti's  union  is  not  the  I.  W.  W.  It  is  an  anarchist  offshoot 
which  was  given  birth  to  three  years  after  the  I.  W.  W.— it  was  the  result  of 
a  picked  and  'stolen'  convention  of  the  1.  W.  W.  which  took  place  in  Chicago 
in  190JJ. 

"At  this  convention  the  anarchist  slum  element  showed  itself  off  to  per- 
feotion.  Pursuant  to  their  declaration  that  'questions  of  right  and  wrong  do 
not  concern  us'  and  'direct  action  gets  the  roods,'  the  slummlsts,  by  arbitrary 
seating  of  delegates  friendly  to  anarchy  and  unseating  of  delegates  friendly  to 
political  action  and  socialism,  and  by  intimidation  and  all-round  dlsorderliness, 
'stole*  the  convention,  multilated  the  preamble  to  the  constitution  and  raped 
the  organization. 

"What  gives  the  Giovannitti-Haywood  'I.  W.  W.*  the  appearance  of  be- 
ing genuine  is  that  it  was  left  in  full  control  of  the  1908  convention  and  of  the 
national  headquarters.  The  decent  delegates,  who  stood  by  the  original  indus- 
trial union  principles,  which  discard  anarchy  in  all  forms,  could  not  and  would 
not  flght  the  slummlsts  at  that  convention  with  the  latter's  own  weapons.  In- 
stead they  'reorganized'  the  I.  W.  W.  at  a  ^'onvention  In  this  city  a  few  months 
later. 

"The  genuine  I.  W.  W.,  which  Is  tased  on  the  principles  of  political  and 
economic  action,  and  civilized  methods  of  warfare— the  ballot,  education  and 
orderly  organization— and  which  refuses  to  countenance  sabotage,  slugging  and 
direct  action  as  weapons  that  will  free  labor  from  wage  slavery,  now  has  head- 
quarters in  Detroit,  Michigan.  Among  persons  familiar  with  the  radical  labor 
movement  the  I.  W.  W.  is  referred  to  as  the  Detroit  I.  W.  W.  while  Haywood's 
and  Giovannitti's  union  is  called  the  Chicasro  or  anarchist  I.   W.   W. 

"Th*e  Haywood  union  would  dispossess  the  capitalist  class  by  physical 
force  alone — economic  action— it  places  itself  outside  the  pale  of  the  law;  in- 
deed, of  civilization.  Its  methods  are  those  of  barbarism.  It  represents  re- 
action in  its  worst  form,  if  reaction  has  a  worst  form,  and  the  press  of  the 
country  is  aiding  that  reaction  by  holdln?r  the  anarchist  Chicacro  'I.  T^''.  W.' 
up  to  the  public  as  the  bona  flde  organization,  and  maintaining  what  it  is  fait 
becoming  a  disreputable  silence  In  regard  to  the  original  I.  W.  W.,  which  has 
headquarters  in  Detroit  and  which  is  endorsed  by  the  Socialist  Labor  Party,  the 
oldest  and  most  orthodox  Marxian  Socialist  organization  In   this   country. 

"RUSSELL.  PALMER." 
From  the  Independent  ca  Dec.  4,  1913. 
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giving  to  it  a  broad  foundation,  it  places  the  crucial  and  critical 
events  of  the  struggle  in  the  hands  of  individuals.  The  syndicalist 
discards  and  despises  all  legal  methods  and  advocates  insurrection 
as  a  means  of  gaining  his  ends.  In  his  ** Class  War  in  France," 
Engels,  writing  in  1895,  said:  **The  time  for  small  nonentities  to 
place  themselves  at  the  head  of  the  ignorant  masses  and  resort  to 
force  in  order  to  bring  about  revolutions,  is  gone.  A  complete 
change  in  the  organization  of  society  can  be  brought  about  only 
by  the  conscious  cooperation  of  the  masses;  they  must  be  alive  to 
the  aim  and  view;  they  must  know  what  th?y  want'*  The  social- 
ist's view  does  not  call  for  mere  injury  of  employers  unless  some 
benefit  is  to  inure  to  the  workers.  **They  have  recognized  that 
the  mere  destruction  of  tools  and  materials  is  quite  as  apt  to  help 
the  competitor  of  the  capitalist  who  is  injured  as  it  is  to  materially 
injure  the  capitalist  who  is  worked  for.'' 

Looked  at  broadly,  thcjiie  two  movements  represent  a  vast  dif- 
ference in  point  of  view.  The  syndicalists  are  really  anarchists. 
They  do  not  believe  in  the  state,  but  accept  the  idea  of  groups  or 
communities  owning  the  means  of  production  and  engaging  in  the 
business  of  producing  wealth.  The  socialists,  on  the  other  hand, 
accept  the  state;  in  many  instances  they  believe  in  utilizing  the 
existing  statue  and  come  to  the  conclusion  that  in  the  long  run 
political  methods  will  accomplish  larger  results  than  any  result 
that  force  can  bring  about.  It  has  taken  one  hundred  years  of 
bitter  history  to  install  this  truth  in  the  minds  of  many  leaders. 
That  is  the  reason  why  syndicalism  is  more  of  a  menace  to  the 
progress  of  socialism  than  it  is  to  existing  society. 

As  one  listens,  to  the  various  discussions  of  economic  problems, 
from  the  function  of  money  to  the  business  of  production  and  dis- 
tribution, it  appears  that  many  of  the  fundamentals  have  been 
lost  sight  of.  Wealth  is  a  joint  product  brought  about  by  the 
utilization  of  the  forces  of  nature  and  of  labor.  But  there  are  two 
other  factors, — capital  in  the  form  of  existing  wealth,  and  that 
peculiar  thing  known  as  organizing  ability  and  power, — ^that  are 
fundamental  and  essential  in  the  production  of  wealth.  In  an  in- 
dividualistic society  a  reward  of  rent  is  paid   to  the   land-owner. 
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wages  to  the  laborer,  interest  to  the  capitalist,  and  profits  to  the 
undertaker.  The  elimination  of  any  one  of  these  factors  means  a 
failure  to  appreciate  the  problem.  It  may  be  that  private  owner- 
ship of  land  should  not  exist.  It  may  be  that  there  should  be  some 
system  other  than  that  of  the  wage  system,  but  without  the  power 
of  management,  of  organization,  and  administration,  it  would  be 
impossible  to  bring  together  any  kind  of  industrial  organization. 
That  society  today  has  defects  is  known  and  recognized  by  all; 
but  the  society  of  today  has  not  been  developed  in  the  course  of  a 
year  or  of  a  decade,  but  through  the  slow  growth  of  centuries.  To 
say,  therefore,  that  the  process  of  securing  control  of  modern  socie- 
ty shall  be  through  the  medium  of  the  destruction  of  wealth  is  as 
naive  as  to  assume  that  the  breaking  of  glass  is  good  for  trade  and 
justifiable  as  a  business  procedure.  Moreover,  present  day  society 
is  vigorous,  strong  and  powerful.  The  principle  of  private  property 
has. existed  in  the  social  institutions  of  the  Anglo-Saxons  for  thous- 
ands of  years.  **It  runs  as  strong  in  the  blood  of  the  peasant,  of 
the  laborer,  of  the  farmer,  of  the  clerk,  as  in  that  of  the  captain 
of  industry.''  To  seek,  therefore,  for  the  destruction  of  wealth  in 
order  that  society  may  be  brougljit  to  a  condition  of  chaos  is  a  fool- 
ish concept  of  what  has  been  done  through  the  centuries.  The 
socialist  is  far  nearer  the  real  puri)ose  of  society  than  the  syndi- 
calist, for  he  recognizes  the  need  of  a  central  organization.  The 
wisest  of  the  socialists  have  come  to  the  conclusion  that  it  will  take 
decades,  yes,  generations,  to  bring  about  the  thing  that  they  are 
striving  for,  and  that  only  through  the  processes  of  the  existing 
social  machinery  and  extended  education  of  the  masses. 

In  my  own  view,  society  will  not  proceed  either  by  the  lines 
of  anarchy  or  the  medium  of  extreme  socialism,  but  along  the 
middle  ground  lying  between  the  two.  In  the  main,  the  basis  of 
the  present  social  order  is  undoubtedly  found  in  private  property 
and  the  freedom  of  contract.  In  its  development  private  property 
has  been  greatly  modified  and  it  has  not  yet  reached  its  final  form. 
With  this  growth  of  property  rights  has  come  an  increase  in  the 
mass  of  what  the  economists  call  free  goods.  These  are  found  in 
jblh  enlarged  body  of  knowledge,  expired    patents,    parks,    forest 
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lands,  enjoyments  provided  the  people  by  municipalities  and  na- 
tional governments  and  in  the  feeling,  a  more  and  more  intensl& 
one,  that  private  property  is  a  social  trust  to  be  administered  care- 
fully and  wisely  with  some  regard  to  the  community  in  which  its 
possessor  lives.  The  law,  too,  has  attempted  to  restrict  incomes  due 
to  monopoly  profits  and  by  proper  classification  to  provide  for  the 
regulation  of  inheritances,  expecting  through  these  methods  to 
change  the  distribution  of  wealth  and  consequently  to  open  the 
opportunities  now  held  by  a  few  to  a  much  larger  group.  Every 
generation  sees  a  marked  change  in  the  movement  and  ownership 
of  property.  The  state,  by  an  easy  and  natural  method,  can  exert 
a  great  influence  upon  wealth  distribution  by  establishing  wisely 
framed  inheritance  laws.  This  in  itself  is  sufficient  to  indicate  that 
the  time  for  a  social  revolution  has  not  yet  been  reached,  for  it  is 
possible  to  materially  modify  the  present  system  without  destroy- 
ing its  best  elements. 

The  presence  of  a  democracy  in  a  state  complicates  the  problem, 
particularly  if  that  state  has  no  restricting  monarchical  system.  In 
its  earlier  history  a  i)opular  sovereignty  may  be  one  in  which  the 
citizens  are  on  an  equal  material  basis  and  the  distinctions  between 
men  largely  of  an  official  nature.  In  time  the  satisfaction  of  ma- 
terial wants  becomes  the  dominant  aspiration  and  wealth  the  means 
by  which  power  is  secured.  Power  and  wealth,  then,  are  synony- 
mous, religion  loses  its  hold  on  men,  the  sentiment  of  loyalty  so 
manifestly  strong  in  a  monarchy  declines  and  selfishness  becomes 
the  rule  of  life  as  well  as  the  motive  for  participations  in  the  ac- 
tivities of  government.  Men  come  to  confuse  personal  ends  with 
those  of  the  state,  regarding  the  government  of  the  latter  as  a 
means  to  secure  their  purpose.  There  is  then  brought  into  the 
political  life  a  mercenary  spirit  that  is  exceedingly  demoralizing 
to  the  morale  of  citizenship.  Public  welfare  is  overlooked  and  im- 
portant problems  are  constantly  met  by  restrictions  and  difficul- 
ties. The  modification  of  the  disturbing  elements — private  property 
and  freedom  of  contract — depends  upon  the  democracy ;  but  if  the 
democracy  is  a  mercenary  one,  there  is  little  hope  for  the  altera- 
tion of  property  rights  by  inheritance  laws  and  adequate  taxation. 
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and  as  a  consequence  a  social  movement,  directed  by  a  class  spirit 
and  a  definite  code  of  action,  appears  as  a  distinct  factor  in  tihe 
life  of  the  state.  That  social  movement  is  based  upon  three  ele- 
ments ;  first,  an  existing  order  of  society  resting  in  the  main  upon 
the  methods  of  production  and  distribution  of  the  material  goods 
necessary  to  human  existence ;  second,  a  class  which  is  discontented 
with  the  existing  conditions;  and  third,  an  ideal  which  the  discon- 
tented hold  up  and  express  in  programs  and  demands.  All  these 
elements  are  present  in  modern  states.  The  movement  forward  from 
the  simplicity  of  the  agricultural  stage  is  marked  by  greater  in- 
equalities of  material  conditions  and  a  hardening  of  class  lines. 
It  is  evident  that  a  forestalling  of  these  difficulties  must  be  met  by 
wider  activity  on  the  part  of  the  state  and  a  reasonable  change  in 
existing  conditions  and  methods  of  production  and  distribution,  in 
order  to  withstand  and  prevent  anything  like  a  hasty  and  ill-con- 
sidered social  movement. 

The  problem  centers  about  the  phrase  '*  Equality  of  Opportuni- 
ty." The  desire  bound  up  in  it  expresses  itself  in  the  demand  for 
social  reforms  that  shall  give  a  new  freedom  for  race  development. 
**We  want,"  says  Mr.  Webb,  **to  bring  about  the  condition  in  which 
every  member  of  society  shall  have  a  fair  chance  to  use  and  de- 
velop the  gifts  with  which  he  happens  to  be  bom."  A  few  influ- 
ences are  now  at  work  in  this  direction :  these  are  public  education, 
sanitary  laws  and  their  administration,  the  building  of  better  tene- 
ments, the  shortening  of  hours  of  labor,  the  prevention  of  child 
labor,  establishment  of  banks,  charity  orgaiiizations  and  philan- 
thropic enterprises.  But  they  are  inadequate  to  withstand  the 
great  industrial  forces  constantly  making  for  inequality.  There 
can  be  no  denying  that  land  and  property  ownership,  whatever  the 
economic  grounds  of  their  defense,  develop  influences  working  to- 
ward inequality  in  production  and  distribution.  Their  tendency  is 
constantly  in  the  direction  of  inequality  of  income,  and  that  in  turn 
works  toward  inequality  of  opportunity  and  production.  One  fol- 
lows the  other. 

With  the  filling  of  countries  by  immigration  commerce  and  in- 
vention are  restricted,  because  there  are  then  new  regions  to  open 
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up,  and  an  outlet  for  the  ambitious  and  discontented  must  be  found 
in  some  other  way  than  this  traditional  one,  so  long  practiced  in 
commercial  lands.  The  method  of  satisfying  discontents  has  been 
to  extend  the  suffrage  to  larger  and  larger  numbers  of  workers 
and  also  to  grant  more  extended  privileges  through  the  enlarged 
functions  of  the  government.  In  a  democratic  state  the  tendency 
is  toward  wider  suffrage,  even  to  universal  suffrage,  because  the 
ruling  classes  find  it  difficult  to  carry  their  policies  without  a  great- 
er voting  i)ower,  but  the  masses  have  begun  to  reflect  that  this  power 
of  the  ballot  can  be  used  for  their  own  well-being,  through  the  con- 
trol of  the  governing  machinery  of  the  state.  The  use  of  such  a 
power  is,  however,  fraught  with  a  great  danger,  a  danger  always 
inherent  in  a  democracy,  but  in  this  case  emphasized  by  the  wider 
activities  of  the  state.  That  danger  is  the  possible  loss  of  individual 
liberty  and  the  dominance  of  incapable  and  demagogic  leaders.  To 
these  are  but  two  possible  offsets  in  a  state  not  yet  socialistic,  the 
maintenance  of  civil  liberty  and  the  submission  of  the  people  to 
rational  guidance. 

The  wage-earners,  and  particularly  those  following  the  socia- 
listic parties,  complain  constantly  of  low  wages  and  a  small  share  of 
the  product  created.  Here  is  a  problem  as  important  as  those  of 
corporation  and  monopoly.  The  option  offered  is  some  form  of  the 
wages  system  (which  must  always  exist  under  a  capitalistic  form  of 
society)  or  the  complete  elimination  of  the  wages  system  and  the 
introduction  of  a  form  of  share  which  shall  depend  upon  abilities 
or  needs.  If  the  present  society  is  to  continue,  the  wages  system 
will  be  a  part  of  it,  but  by  introducing  profit-sharing,  gain-shar- 
ing or  collective  bargaining,  it  is  possible  to  so  modify  it  as  to 
render  greater  justice  in  the  division  of  the  product.  Whatever  may 
be  said  of  these  methods  of  determining  wage  contracts,  they  give 
to  the  wage-earner  an  incentive  and  a  larger  share  of  the  product. 
The  development  of  employing  and  trade-union  groups  has  placed 
special  emphasis  upon  the  collective  bargaining  method  of  determin- 
ing wages.  For  its  final  outcome  there  must  be  an  increased  re- 
sponsibility on  the  part  of  the  bargaining  groups  in  their  relation 
not  only  to  each  other,  but  to  the  public.    With  monoply  power 
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limited  and  restricted  by  law  the  wage-earner  ought  to  secure  that 
portion  of  the  product  which  is  due  to  the  increased  skill  of  the 
worker,  because  of  his  power  in  the  group  organization  to  modify 
the  old  wage  contract.  In  times  of  depression,  however,  the  large 
capital  organization  can  dictate  terms  of  employment,  but  the  pos- 
sibility of  modifying  the  wages  system  and  the  hope  of  actually 
doing  so  will  retain  many  men  in  the  ranks  of  the  conservatives 
long  after  the  more  radical  have  given  up  the  hope  of  anything  bet' 
ter  under  a  capitalistic  regime.  The  continuance  of  the  present 
system  depends  upon  private  property,  private  capital,  labor  and 
the  wages  system.  The  breakdown  of  any  one  of  these  materially 
affe.its  it ;  in  fact,  so  much  so  that  every  effort  should  be  made  to- 
modify  them  so  as  to  make  the  worker  satisfied  with  his  share. 

The  solution  of  such  difficulties  as  are  presented  in  the  im- 
mediate problems  referred  to  in  the  last  paragraphs  require  some 
attitude  on  the  part  of  the  state.  The  individualist  believes  in  the 
minimum  of  state  interference,  justifying  it,  when  necessary,  on 
the  grounds  of  forcing  equal  conditions:  namely,  of  giving  econo- 
mic principles  an  opportunity  to  act  without  restrictions,  moral, 
ethical  or  political.  He  believes  that  a  wide  suffrage  will  place  the 
government  in  the  hands  of  the  emotional  rather  than  the  intellect- 
tual.  He,  therefore,  looks  to  a  limited  suffrage  and  an  increased 
responsibility  of  officials  as  the  two  things  necessary  for  a  better- 
ment of  present  conditions.  In  this  view  he  has  much  to  justify  him, 
but  the  regulationist  says  we  must  have  systematic  legislation,  for 
the  institutions  of  government  and  industry  are  not  well  enough 
formed  to  give  the  service  and  freedom  from  abuse  that  a  people 
have  the  right  to  expect.  Consequently  this  group  of  advocates 
present  certain  legislation  of  a  curative  and  preventive  kind  which 
they  expect  will  be  enforced  and  carried  out  by  the  officers  of  the 
state.  They  also  present  a  third  requirement — the  elimination  of 
political  fraud  from  the  conduct  of  government.  Each  and  all  of 
these  are  based  upon  the  notion  of  a  wider  interest  in  the  state  and 
its  functions  on  the  part  of  the  people,  and  further  upon  the  idea, 
constantly  becoming  clearer,  that  the  state  is  a  means  to  an  end. 
Still,  the  advocates  of  socialism,  various  as  they  are,  regard  ^e 
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state  as  a  final  form  of  social  organization ;  but  in  justice  it  should 
be  repeated  that  the  form  and  functions  are  materially  diflEerent 
from  those  now  devolving  upon  the  state. 

In  the  main,  the  problems  have  fallen,  so  far  as  their  evil  ef- 
fects are  concerned,  upon  the  wage-earners,  though  here  and  there 
are  small  producers  and  merchants  who,  because  of  a  trust  organiza- 
won  or  the  high  wages  and  exactions  of  trade  unions,  have  lost 
their  places  in  the  business  and  trade  of  the  community.  Neverthe- 
less, whatever  the  difficulties  or  whatever  the  class  upon  whom 
the  burden  may  have  fallen,  the  fact  is  that  the  form  of  organiza- 
tion is  largely  to  blame  for  the  serious  complications  now  so  clearly 
seen.  Industry  on  its  mechanical  side  has  developed  faster  than 
its  administration  and  management,  monopoly  has  grown  much 
more  rapidly  than  the  powers  and  organization  of  the  state,  and 
the  same  may  be  said  of  private  property,  railroads  and  the  other 
institutions  engaged  in  producing  and  distributing  commodities.  The 
-control  of  these  factors  is,  in  the  United  States  and  England,  where 
jnale  suffrage  exists,  in  the  hands  of  the  class  suffering  from  the 
^eyils.  This  is,  however,  but  a  nominal  control,  for  the  actual  so- 
lution of  the  problems  involved  can  be  attained  only  under  rational 
^g^dance,  even  though  the  management  and  direction  of  the  gov- 
ernment may  be  in  possession  of  the  wage-earner,  for  the  difficulties 
will  appear  in  but  another  and  more  aggravated  form  if  not  met 
in  a  scientific  and  non-partisan  way.  And  if  the  solution  carries 
the  state  into  socialism,  individual  liberty  is  materially  jeopardized 
by  what  must  ultimately  be  an  oligarchy  of  power.  More  and 
more  the  situation  must  clear  when  it  is  seen  that  a  radical  depar- 
ture from  fundamental  principles  is  impossible;  the  solution  must 
be  attained  by  working  out  from  the  existing  conditions  and  modi- 
fying them. 
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By  Charles  Kerr* 


When  the  Judicial  was  made  one  of  the  co-ordinate  branches  of 
government  there  was  put  in  motion  one  of  the  greatest  experiment 
in  soverign  rule  ever  attempted  by  any  nation.  While  embodying^ 
many  of  the  English  characteristics,  our  judiciary  may  not  be  ae- 
cepted  as  a  duplicate  of  the  English  system.  Under  a  form  of  gov- 
ernment where  there  exists  no  written  charter,  and  the  will  of 
parliament  is  supreme,  there  could  of  necessity  be  no  system  of 
judicature  that  might  bear  towards  our  systems,  complex  thou^ 
they  may  be,  anything  more  than  a  few  general  characteristiofc. 
Under  our  system  an  act  of  congress  may  be  annulled  because  it 
is  unconstitutional,  but  under  the  English  system  the  courts  them^ 
selves  are  the  subject  of  legislative  control.  The  Federal  systenr 
as  administered  in  this  country,  is  a  creature  of  our  ConstitutioDu 
Congress  may  prescribe  the  mode  of  procedure,  but  congress  can- 
not abolish  the  system.  True  it  may  be  that  the  judicial  is  tlio' 
weakest  of  the  three  branches,  but  it  has  a  distinct  and  independent; 
entity  which  neither  the  executive  nor  the  legislative  can  destroy^ 
The  time  was  when  there  existed  among  certain  schools  of  constrac- 
tionists  a  feeling  that  the  judiciary  could  be  held  under  subjecrtion 
to  the  legislative,  and  even  the  executive,  but  Chief  Justice  Marshall 
forever  dissipated  that  heresy,  and  gave  to  the  judicial  an  inde- 
pendent and  dignified  status. 

The  Federal  system  followed  the  English  form  of  organizatioii 
in  that  the  judges  are  appointive,  and  hold  their  office  for  life  or 
good  behavior.  The  Thirteen  Colonies,  which  took  a  formative  part 
in  the  constitutional  fabric,  have  clung  to  the  appointive  ratbcr 
than  the  elective  system  in  the  organization  of  their  state  tribonali^ 
believing  that  better  results  would  follow  a  selective  rather  than  an 
elective  course,  though  there  existed  no  uniformity  in  the  manner 
and  method  of  appointment.    Virginia,    North    Carolina,    Sonfl^ 
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Carolina  and  New  Jersey,  under  their  first  constitutions,  gave  to 
their  respective  legislatures  the  power  of  appointment,  or  elec- 
tion ;  Massachusetts,  New  York,  New  Hampshire,  Pennsylvania  and 
Maryland  gave  that  power  to  the  governor,  while  Georgia  alone 
granted  that  power  to  the  people. 

When  the  tide  of  democracy  began  to  run  strong  between  1812 
and  1860,  a  period  of  something  like  a  half  century,  several  of  the 
states  either  adopted  new  constitutions  or  so  amended  the  existing 
ones,  that  the  election  of  judges  was  given  to  the  people  voting  at 
the  polls  in  popular  contest.  Practically  all  of  the  new  states  ad- 
mitted during  this  period,  as  well  as  those  that  have  since  been 
admitted,  adopted  the  general  election  system,  so  that,  at  the  pres- 
ent time  nearly  all  the  western  and  southern  states,  besides  New 
York,  Pennsylvania  and  Ohio,  have  the  elective  system.  Not  to  ex- 
ceed twelve  states  have  retained  the  form  of  appointment  by  the 
governor,  subject  to  confirmation  by  the  senate,  or  election  by  the 
state  legislatures,  or  one  house  thereof. 

Admittedly  the  least  desirable  of  all  the  methuds  is  the  elective. 
By  natural  intendment  the  elective  system  throws  the  result  into 
a  political  contest.  If  one  of  the  contestants  should  be  opposed  to 
free  trade  and  the  other  favored  it;  if  one  believed  in  free  silver 
and  the  other  the  gold  standard,  irrespective  of  their  legal  attain- 
ments, they  would  receive  the  vote  of  their  respective  parties,  their 
election  depending  not  on  their  fitness  for  the  position,  but  their 
adherence  to  the  tenets  of  a  particular  political  organization. 

Kentucky  was  one  of  the  states  which  first  adopted  the  appoin- 
tive system,  and  that  was  the  rule  in  Kentucky  until  the  adoption 
of  the  Constitution  of  1849.  Under  the  first  court  system  in  Kentuc- 
ky the  circuit  judges  were  appointed  from  the  state  at  large,  and 
held  court  in  the  several  districts,  and  it  may  be  said  that  in  many 
respects  it  was  a  system  that  had  much  to  commend  it.  Certainly 
the  bench  of  the  state  has  never  been  so  free  from  local  environ- 
ment, or  so  independent,  as  it  was  during  the  period  between  the 
first  and  second  Constitutions — 1792  to  1799. 

The  debates  in  the  convention  of  1849,  when  the  appointive 
system  was  substituted  for  the  elective,  are  both  instructive  and 
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entertaining.  There  were  in  that  body  not  a  few  delegates  who 
fought  to  the  last  what  they  considered  so  grave  an  innovation. 
The  question  of  partisanship  found  but  few  who  expressed  any 
concern  on  that  subject,  the  main  point  of  discussion  being  the  de- 
struction of  the  independence  of  the  judiciary  through  causes  other 
than  political.  One  member  proposed  that  a  judge  should  be  liable 
to  impeachment  if  he  ** treated/'  electioneered,  made  speeches,  or 
otherwise  bestirred  himself  in  seeking  popular  favor.  Another  pro- 
posed that  the  judges  should  be  ineligible  for  re-election.  On  this 
point  one  member  went  so  far  as  to  say  that  Pontius  Pilate  would 
not  have  told  the  Savior  he  had  power  over  life  and  death  if  he  had 
been  ineligible  for  reappointment.  The  result  of  the  long  debates 
was  the  erection  of  a  system  quite  in  keeping  with  that  which  ex- 
ists today. 

The  wisdom  of  those  who  opposed  the  present  system  is,  to 
many,  daily  becoming  more  apparent.  The  elective  mode  being  a 
constitutional  provision,  however,  there  is  no  remedy  save  in  a  con- 
stitutional amendment.  There  are  few  who  will  give  unqualified 
adherence  to  the  present  method  of  selecting  our  judges,  though 
they  may  express  a  preference  for  the  present  system  over  the  ap- 
pointive. The  convention  of  1891  made  very  few  changes  from  the 
syst*  m  established  by  the  convention  of  1849,  and  such  changes  as  it 
did  make  are  for  the  worse.  The  last  was  essentially  a  populistic 
assembly,  though  it  had  among  its  members  some  of  the  ablest  men 
in  the  state.  Its  greatest  weakness  consisted  in  the  fact  that  the 
delegates  which  composed  it  did  not  recognize  the  distinction 
which  existed  between  organic  and  statutory  law,  and  for  that  rea- 
son undertook  to  legislate  for  all  time,  believing  that  with  them 
all  wisdom  would  die. 

But  with  all  its  legislating  it  left  enough  to  the  legislature  to 
make  the  judiciary  as  partisan  as  it  could  well  be  made.  We  have 
now  in  Kentucky  an  election  law  which  makes  it  compulsory  upon 
any  candidate  for  office  to  have  been  a  member  of  some  political 
party  for  a  certain  time  before  his  name  can  be  placed  upon  the 
baUot,  whether  in  the  primary  or  general  election.  One  seeking 
the  office  of  judge  must,  therefore,  declare  his  partisanship  before 
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he  can  become  a  candidate.  If  the  district  be  Republican  the  judge 
will  be  a  Republican,  if  it  be  Democratic  the  judge  will  be  a  Demo- 
crat. As  partisans  two  contending  candidates  in  the  general  elec- 
tion must  have  their  names  placed  before  the  voters  of  their  dis- 
trict. What  the  framers  of  the  Constitution  of  1849  conceived  to 
be  the  one  thing  that  would  destroy  the  independence  of  the  judi- 
ciary has  now  been  enacted  into  an  obligatory  election  statute.  The 
repudiation  of  this  law,  and  the  enactment  of  a  statute  that  will 
take  the  judiciary  entirely  out  of  politics,  is  a  matter  that  has  be- 
gun to  attract  the  attention  of  the  better  thinking  class  in  each 
party. 

That  the  judiciary  should  be  as  free  from  partisan  bias,  and 
party  obligation,  as  it  is  possible  to  render  it,  is  not  a  subject  about- 
which  there  need  be  any  serious  discussion.  Certainly  the  subject 
itself  should  not  be  a  partisan  one.  Recognized  to  be  a  handicap, 
and  by  none  more  than  the  judges  themselves,  there  appears  no 
good  or  sufficient  reason  why  the  lawmakers  of  both  parties  should 
not  approach  the  subject  with  a  sincere  purpose  on  the  part  of 
each  one  to  enact  such  legislation  as  will,  measurably,  at  least,  cure 
the  ill  that  all  deplore. 

A  lawyer  taken  from  the  bar  and  lifted  to  the  bench  does  not 
pass  through  that  transformation  that  was  experienced  by  Elijah 
and  Enoch.  However  much  one  clothed  with  judicial  authority 
may  desire  to  do  equal  and  exact  justice  to  all,  if  he  be  a  just  and 
honest  man  with  himself,  he  is  ever  conscious  of  the  fact  that  he  is 
a  human  being,  beset  by  all  the  weaknesses  of  character  and  pur- 
pose that  contended  with  him  for  the  mastery  before  his  judicial 
translation.  Since  the  establishment  of  the  judiciary  system  of 
Moses,  down  through  the  Greek  and  Roman  periods,  and  thence 
through  all  the  varying  processes  that  have  accompanied  the  Eng- 
lish system  of  judicature,  men  have  recognized  the  necessity  for 
removing  the  judges  as  far  from  the  influences  of  environment  as 
conditions  made  possible.  Perfection  in  this  regard  has  not  been 
found,  and  never  will  be,  but  much  can  be  done  that  will  tend,  at 
least,  to  the  creation  of  a  less  dependent  relationship  between  the 
judiciary  and  the  citizenry  through  whose  franchise  the  individual 
judge  receives  his  commission. 
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What  can  be  done  in  Kentucky,  under  our  present  Constitution, 
to  create  a  nonpartisan  judiciary  is  a  subject  that  will,  in  all 
probability,  engage  the  attention  of  our  General  Assembly. 
Politically  the  circuit  judges  in  Kentucky  are  about  equally  di- 
vided between  the  two  dominant  parties.  The  Legislature  itself 
•is  very  nearly  equally  divided.  A  more  propitious  time,  therefore; 
could  not  be  found  for  the  consideration  of  this  subject. 

Many  of  the  states  where  the  elective  system  prevails  have 
already  taken  steps  towards  a  general  reformation.  In  some  of  the 
states  there  has  been  an  entirely  new  order  created,  much  after  the 
proposals  of  the  member  from  Henry  county  in  the  convention  of 
1849,  who,  as  before  mentioned,  wanted  a  provision  in  the  Con- 
stitution that  would  render  a  judge  liable  to  impeachment  who 
treated  the  voters,  made  public  speeches  in  his  own  behalf,  or  used 
any  inducements  to  secure  a  vote.  To  secure  the  results  desired 
there  would  of  necessity  have  to  be  a  radical  change  in  the  present 
election  laws.  This,  however,  need  cause  no  anxiety  as  the  entire 
election  laws  have  little  to  commend  them  to  public  favor.  At  best 
an  agglomeration  of  inconsistent  and  contradictory  provisions,  en- 
acted from  time  to  time  to  suit  the  exigencies  of  occasion,  the  en- 
tire statutory  collection  might  be  repealed  with  credit  to  the  state, 
and  thus  clear  the  way  to  a  much  simpler  and  more  commendable 
order  of  procedure. 

Some  of  the  provisions  of  the  present  Constitution  moII  not 
materially  assist  in  securing  some  of  the  reforms  that  have  been 
suggested  by  some  of  the  bar  associations  of  the  various  counties. 
The  term  is  fixed  at  six  years,  and  the  pay  limited  to  a  maximum 
of  $5,000.  The  Legislature  has  never  yet  advanced  the  pay  of 
circuit  judges  to  that  amount.  Fixed  for  many  years  at  $3,000, 
this  salary,  by  a  questionable  device,  was  increased  to  $4,200. 
Judges  in  courts  having  continuous  sessions  have  had  the  differ- 
ence between  $3,000  and  the  maximum  of  $5,000  supplied  by  the 
fiscal  courts  of  their  respective  counties.  The  one  material  reform 
which  the  Legislature  can  create,  however,  is  the  enactment  of  a 
law  which  will  compel  the  election  of  circuit  judges  and  judges  of 
the  Court  of  Appeals,  in  particular,  on  a  nonpartisan  ticket.   Bather 
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than  have  the  candidate  declare  his  partisanship  in  advance  should 
there  be  enacted  a  law  which  will  provide  that  candidates  for  the 
position  of  judge  shall  run  upon  a  ticket  which  will  contain  no 
party  emblem,  and  in  seeking  the  office  there  should  also  be  some 
stringent  provision  to  the  effect  that  no  candidate  shall  resort  to 
any  of  the  usual  methods  of  the  candidate  to  secure  his  election, 
either  through  his  own  or  the  efforts  of  his  friends.  By  such  a 
method  the  successful  candidate,  under  a  popular  election  system, 
will  be  as  nearly  removed  from  partisan  obligation  as  it  is  possible 
to  accomplish.  No  one  expects  a  judge,  merely  because  he  is  a 
judge,  to  lose  his  identity  as  a  citizen,  or  to  express  his  views  on 
questions  which  concern  the  public.  The  bench  is  not  a  cloister. 
The  judge  remains  a  citizen,  and  retains  a  citizen's  interest  in  the 
public  weal,  and  is  generally  compelled  to  express  his  convictions 
through  a  partisan  ballot,  but  that  is  a  far  different  matter  from 
the  partisanship  of  a  party  contest  for  election  to  the  office. 

The  legislature  cannot  extend  the  time,  as  has  been  suggested. 
It  cannot  increase  the  salary  beyond  the  constitutional  maximum. 
It  cannot  change  the  constitutional  qualifications.  Many  of  the 
changes  which  experience  would  suggest  will  be  barred  by  the  con- 
stitutional barrier,  but  there  is  no  provision  of  the  Constitution 
which  will  prevent  a  change  in  the  mode  of  election  from  a  partisan 
to  a  nonpartisan  method.  A  judge,  more  than  any  public  official, 
ought  to  be  free  from  party  bias  or  personal  obligation.  No  one 
appreciates  this  fact  more  than  the  judges  themselves,  and  no  one 
desires  such  freedom  more  than  they. 

The  Constitution  requires  that  all  circuit  judges  shall  be  elected 
at  slated  times.  The  next  general  election  will  be  in  1921.  Unless 
the  approaching  legislature  provides  for  a  nonpartisan  judiciary 
form  of  election  it  will  be  eight  years  before  such  a  system  can  be 
put  into  effect.  The  necessity,  therefore,  for  action,  if  action  is 
to  be  had,  by  the  present  General  Assembly,  is  most  apparent.  The 
enactment  of  such  a  law  should  engage  the  best  thought  of  both  par- 
ties^ and  whatever  law  may  be  passed  should  be  passed  in  a  non- 
partisan spirit.  As  one  who  has  had  the  experience  of  having  been 
appointed  by  the  governor,  as  having  been  elected  without  opposi- 
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tion,  and  as  having  been  elected  after  a  spirited  contest  of  good 
will  and  good  feeling  on  the  part  of  a  generous  opponent,  there 
exists  a  settled  conviction  that  a  nonpartisan  judiciary  system  of 
election  is  the  only  remedy  that  suggests  itself  as  a  near  approach 
to  the  end  desired. 
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DIVORCE  EVILS  AND  THE  REMEDY. 

By  W.  T.  Lafferty^ 


The  state  of  Kentucky  is  rapidly  developing  her  vast  resources 
and  in  a  general  way  is  undergoing  a  process  of  reconstruction 
that  will  enable  her  soon  to  become  one  of  the  great  states  of  the 
Union.  The  beginning  of  this  pronounced  upward  tendency  does 
not  date  back  many  years,  but  it  has  now  taken  permanent  hold 
on  the  people,  who  are  exhibiting  an  unusual  spirit  of  enthusiasm 
for  the  improvement  of  all  conditions  that  count  in  making  a  great 
state 

We  believe  we  have  seen  the  end  of  the  foul  and  bitter  politi- 
cal strife  which  for  many  years  subordinated  the  better  interests 
of  the  state  to  the  wiles  of  politicians  and  the  power  of  their  par- 
tisan organizations.  A  reversed  condition  now  finds  many  of  the 
leaders  who  formerly  were  foremost  in  partizan  politics  acceding 
to  the  popular  demand  and  becoming  conspicuous  in  the  forward 
movements.  There  is  also  a  genuine  spirit  of  cooperation  in  many 
ways  between  the  two  leading  political  parties,  which  of  itself  is 
gratifying,  and  it  opens  the  way  for  effective  service  for  the  host 
of  non-partizan  citizens  of  ability  and  strength  to  prove  their  value 
in  constructive  and  administrative  affairs. 

The  effect  of  this  new  force  is  being  felt  through  the  valuable 
constructive  work  recently  done  by  legislation  and  by  individual 
and  cooperative  effort,  all  of  which  bears  evidence  of  a  i)opular 
trend  that  gives  unmistakable  hope  and  assurance.  A  school  sys- 
tem, which  must  in  any  state  constitute  the  foundation  of  the  struc- 
ture, is  broadening  out  and  wielding  a  powerful  influence  for  good. 
The  building  of  highways,  advancing  the  agricultural  and  mining 
interests,  caring  for  the  health  and  hygienic  conditions,  regulation 
of  child  labor,  prohibition,  regulation  of  the  practice  of  medicine 
and  of  law.  workman's  compensation  laws,  a  new  taxation  system 
and  many  other  constructive  measures  which  make  a  wholesome 
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beginning,  are  now  in  full  sway.  It  cannot,  however,  be  said  that 
all  done  to  this  date  is  perfect,  but  no  doubt  all  necessary  amend- 
ments and.  adjustments  for  more  eflEective  service,  will  receive 
prompt  attention  followed  by  such  other  original  measures  found 
necessary  for  the  public  welfare. 

In  the  work  of  advancement,  the  social  conditions,  both  public 
and  private,  deserve  the  most  careful  attention.  The  first  has  not 
been  overlooked  in  what  has  been  recently  done,  but  the  latter  is  still 
dependent  for  its  stability  and  prospect  of  improvement  upon  the 
force  and  effect  of  old  laws  which  the  natural  demands  of  advancing 
civilization  find  inadequate. 

The  influence  of  the  home  and  the  relations  built  up  in  it  are 
fundamental  in  the  social  structure.  The  home  in  its  private  or 
social  relations  has  in  many  ways  received  fair  consideration  by 
our  legislative  bodies  and  for  the  most  part  these  laws  have  been 
reasonably  well  administered ;  there  is  one  of  these  relations,  how- 
ever,— and  one  that  is  of  most  importance, — ^which  seems  to  have 
been  lost  sight  of  in  the  program  of  advancement;  the  one  which 
provides  for  the  making  of  home  and  which  at  the  same  time  pro- 
vides for  its  destruction,  marriage  and  divorce.  This  subject  is  too 
extensive  to  be  discussed  in  all  its  phases  in  this  article  with  a  view 
of  reformation.  The  divorcement  laws  as  they  exist  are  most  in 
need  of  immediate  attention,  and  it  is  the  purpose  here  to  point 
out  those  laws,  their  defects  and  the  evils  growing  out  of  their 
administration,  and  give  reasons  for  the  necessary  reforms. 

The  facts  herein  set  out  disclose  astonishing  conditions  through- 
out this  state,  and  it  is  hoped  that  their  presentation  together  with 
the  provisions  of  the  defective  laws  which  are  accountable  for  the 
conditions,  will  buUd  up  a  wholesome  spirit  in  support  of  this  move- 
ment. That  this  matter  may  be  put  in  tangible  shape  for  legisla- 
tive action,  a  proposed  bill  is  hereinafter  set  out  which  provides  for 
such  reforms  as  the  thinking  public  now  deems  absolutely  neces- 
sary. 

Preliminary  to  this  preparation,  many  circuit  court  judges  and 
circuit  court  clerks  have  been  communicated  with  as  to  the  num- 
ber of  divorce  actions  filled  in  the  various  counties.    The  responses 
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gave  not  only  the  facts  asked  for,  but  in  many  cases,  especially 
those  from  circuit  court  judges,  their  earnest  hope  was  expressed 
that  speedy  means  might  be  provided  to  correct  the  evil  the  present 
law  affords.  To  the  same  effect  come  appeals  from  the  ministers, 
women's  clubs,  many  other  organizations,  and  many  prominent 
citizens.  The  information  received  comes  from  every  part  of  the 
state,  so  that  a  fair  estimate  may  be  made  as  to  the  extent  society 
is  interested  in  and  feels  imposed  upon  by  the  evil  of  having  on  our 
statute  books  easy  methods  of  divorcement. 

During  the  past  twelve  months  there  were  divorce  suits  filed 
in  Powell  county  11,  Jessamine  county  17,  Mason  county  37,  Hen- 
derson county  125,  Union  county  30,  Webster  county  61.  During 
the  first  eleven  months  of  this  year  there  were  divorce  suits  filed 
in  McCracken  county  246,  Madison  county  64,  Warren  county  127, 
Kenton  county  238,  Fayette  county  274.  We  may  find  some  com- 
fort in  the  fact  that  a  great  many  of  the  states  are  in  as  bad  condi- 
tion as  this,  but  it  offers  no  excuse  for  further  tolerance.  On  the  other 
hand  many  states  have  discovered  the  evil  results  and  have  made 
reforms  that  give  more  or  less  relief.  South  Carolina  makes  no 
provision  for  divorcement  in  the  courts  of  her  state.  Two  states 
provide  only  two  grounds  for  divorcement,  adultery  and  bigamy; 
other  states  have  amended  their  laws  with  satisfactory  results,  in 
reducing  the  number  of  causes  for  divorce  and  changing  the  pro- 
cedure. The  remaining  states  have  taken  no  action,  and  among 
them  no  state  is  in  greater  need  of  reform  than  Kentucky,  whese 
laws  provide  for  fourteen  causes  for  divorce,  several  of  which  are 
exceedingly  trivial,  thereby  making  it  easy  for  any  dissatisfied 
spouse  to  pave  the  way  to  divorcement,  by  making  a  choice  under 
some  one  of  the  many  causes  and  then  prosecute  the  case  under  the 
equally  loose  provisions  of  the  law  of  procedure  to  certain  success. 

Necessity  for  a  remedy  for  this  evil  has  been  felt  for  several 
years  throughout  the  country  and  has  been  one  of  the  great  prob- 
lems upon  which  ^reat  thought  has  been  given  by  the  National 
Commission  made  up  of  members  in  each  state  of  the  Union,  who 
receive  their  commission  by  appointment  from  the  governors  of 
their  respective  states  and  whose  duty  is  the  working  out  of  a  sys- 
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tern  of  uniform  laws  recommended  for  enactment  in  the  various 
states  upon  such  subjects  which  by  reason  of  the  present  plan  of 
separate  and  distinct  laws  in  each,  lead  to  confusion  and  ineffec- 
tiveness. This  commission  meets  annually  with  the  American  Bar 
Association  and  their  report  is  incorporated  into  and  made  a  part 
of  the  published  proceeding  of  that  association.  Among  the  laws 
that  have  been  reported  and  recommended  to  the  various  states  for 
enactment,  is  one  on  divorcement,  which  provides  for  six  causes  of 
divorce  which  would  seem  ample  in  any  state  where  her  social 
status  is  such  as  to  fairly  respect  religious  duties,  and  the  sacred 
obligations  that  the  marital  vow  imposes.  Beside  the  recommend- 
ed causes  of  divorcement  suggested,  that  body  recommends  a  reform 
in  procedure  equally  as  important.  It  would  seem  that  a  represen- 
tative body  like  that,  after  careful  study  of  the  condition  through- 
out the  United  States  for  several  years,  having  unanimously  reached 
a  conclusion  and  upon  it  a  recommendation  as  the  basis  of  a  uni- 
form law  on  divorcement,  would  be  entitled  to  the  most  respectful 
consideration.  The  causes  and  procedure  recommended  are  pre- 
sented in  a  proposed  bill  hereinafter  set  out  and  recommended  for 
passage  at  the  present  session  of  the  Kentucky  legislature.  The  pres- 
ent procedure  is  as  unsatisfactory  as  the  causes  of  divorce,  and  re- 
quires but  little  proof  to  make  out  the  case  which  is  brought  before 
the  court  on  deposition  prepared  at  any  place  that  may  be  selected 
by  the  plaintiff,  and  unless  there  is  a  defense,  which  is  unusual,  it 
becomes  a  private  ex-parte  hearing.  In  many  cases,  as  suggested 
by  several  of  our  circuit  court  judges,  the  answers  of  witnesses 
given  in  depositions  under  such  circumstances  are  put  into  the 
mouths  of  the  witnesses.  This  aflfords  an  easy  line  of  practice  for 
the  shyster  who  bids  for  this  kind  of  business  and  whose  efforts  in 
the  preparation  of  his  case  are  generally  unopposed.  No  criticism 
of  the  honest  lawyer  who  may  prosecute  a  divorce  action  is  intend- 
ed, but  it  must  be  conceded  that  this  practice  is  carried  on  to  an 
alarming  extent,  and  in  the  main  by  the  shyster  whose  respect  for 
the  public  good  yields  to  his  greed  for  personal  gain. 

The  recommended  plan  requires  all  hearings  to  be  had  in  open 
court  before  the  trial  judge;  and  in  all  cases  where  no  defence  is 
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offered  and  in  other  cases  when  the  court  may  deem  it  advisable, 
an  attorney  must  be  appointed  to  oppose  the  action,  and  for  his 
services  an  allowance  will  be  made  and  be  taxed  as  costs.  Listead 
of  one  year's  residence  in  the  state,  before  filing  action  two  years 
are  recommended,  also  a  separation  for  two  years  in  cases  where 
abandonment  is  charged.  After  hearing  the  evidence,  should  the 
court  decide  in  favor  of  plaintiff,  decree  nisi  will  be  entered  and 
the  period  of  six  months  required  to  elapse  before  the  final  judg- 
ment shall  be  entered  and  given  force  and  effect.  Unquestionably 
a  large  per  cent  of  the  divorce  actions  now  filed  would  be  avoided 
by  requiring  a  longer  period  of  separation,  before  beginning  the 
action,  and  by  having  it  heard  in  open  court ;  and  equally  as  many 
would  be  avoided  by  withholding  the  entering  of  judgment  for  a 
period  after  hearing  the  proof. 

On  examination  it  will  be  found  that  the  present  laws  will  be 
re-enacted  by  the  passage  of  this  proposed  bill  except  to  the  extent 
of  requiring  two  years'  residence,  by  two  years*  separation  in  case 
of  desertion  before  filing  the  action,  by  reducing  the  causes  of  di- 
vorce to  six,  and  by  requiring  all  hearings  to  be  in  open  court  with 
provisions  for  defense  to  be  provided  for  in  each  case.  The  pro- 
posed bill  here  follows: 

AN  ACT  REPEALING  ALL  THAT  PART  OF  CHAPTER  SIXTY- 
SIX,  CARROLL'S  KENTUCKY  STATUTES,  ENTITLED, 
HUSBAND  AND  WIFE,  WHICH  IS  EMBRACED  IN 
ARTICLE  11  ON  THE  SUBJECT  OF  DIVORCE 
—ALIMONY— CHILDREN 

And  substituting  therefor  the  hereinafter  proviaiiona 
Be  it  enacted  by  the  General  Assembly  of  the  Oommonwealtli  of 
Kentucky: 

Section  1.  A  jury  shall  not  be  impanneled  in  any  action  for 
divorce,  alimony  or  maintenance,  but  courts  having 
general  equity  jurisdiction  may  grant  a  divorce  for 
any  of  the  following  causes,  to  both  husband  and  wife : 

(a)  Adultery. 

(b)  Bigamy,  at  the  suit  of  the  innocent  and  injured 

party  to  the  first  marriage. 
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(c)  Conviction  and  sentence  for  crime  by  a  compe- 
tent court  having  jurisdiction,  followed  by  a 
continuous  imprisonment  for  at  least  two  years, 
or  in  the  case  of  indeterminate  sentence  for  at 
least  one  year:  Provided,  that  such  conviction 
has  been  the  result  of  a  trial  in  some  one  of  the 
states  of  the  United  States,  or  in  a  Federal  court, 
or  in  some  one  of  the  territorial  possessions  or 
courts  subject  to  the  jurisdiction  of  the  United 
States,  or  in  some  foreign  country  granting  a 
trial  by  jury,  followed  by  an  equally  long  term 
of  imprisonment. 

(d)  Extreme  cruelty,  on  the  part  of  either  husband 
or  wife,  such  as  to  endanger  the  life  or  health  of 
the  other  party  or  to  render  cohabitation  unsafe. 

(e)  Wilful  desertion  for  two  years. 

(f)  Habitual  drunkenness  for  two  years. 

Section  2.  A  judgment  of  divorce  authorizes  either  party  to 
marry  again,  but  there  shall  not  be  granted  to  any  per- 
son more  than  one  divorce,  except  for  living  in  adult- 
ery, to  the  party  not  in  fault. 

Section  3.  All  hearings  and  trials  under  the  provisions  of  this 
act,  shall  be  public  and  before  the  court.  No  judg- 
ment for  divorce  shall  be  granted  unless  the  cause  is 
supported  by  affirmative  proof  aside  from  any  admis- 
?ion  on  the  part  of  the  defendant.  Pending  an  action 
for  divorce  the  couil;  may  allow  the  wife  maintenance, 
which  the  husband  may  be  forced  to  pay.  In  all  un- 
contested eases,  and  in  any  other  case  where  the  court 
may  deem  it  necessary  or  proper  the  court  may  ap- 
point a  disinterested  attorney  to  defend  the  case.  For 
his  services  the  attorney  may  be  made  a  reasonable 
allowance  to  be  taxed  as  costs. 

Section  4.  Action  for  divorce  must  be  brought  in  the  county 
where  the  wife  usually  resides,  if  she  has  an  actual 
residence  in  the  state ;  if  not,  then  in  the  county  of  the 
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Section    5. 


Section    6. 


husband's  residence.  And  no  such  action  shall  be 
brought  by  one  who  has  not  been  a  continuous  resi- 
dent of  this  state  for  two  years  next  before  its  institu- 
tion. Nor,  unless  the  party  complaining  had  an  actual 
residence  here  at  the  time  of  the  doing  of  the  act  com- 
plained of,  shall  a  divorce  be  granted  for  anything 
done  outside  of  this  state,  unless  it  was  also  a  cause 
for  divorce  by  the  law  of  the  country  where  the  act 
was  done.  An  action  for  divorce  must  be  brought 
within  five  years  next  after  the  doing  of  the  act  com- 
plained of.  Cohabitation  as  man  and  wife,  after  a 
knowledge  of  adultery  or  lewdness  complained  of, 
shall  take  away  the  right  of  divorce  therefor.  Every 
judgment  for  a  divorce  may,  at  any  time,  be  annulled 
by  the  court  rendering  it  on  the  joint  application  of 
the  parties,  and  they  restored  to  the  condition  of  hus- 
band and  wife;  but  no  divorce  shall  thereafter  be 
granted  between  them  for  the  same  or  a  like  cause. 
Upon  final  judgment  for  divorce  the  parties  shall  be 
restored  such  property  not  disposed  of  at  the  com- 
mencement of  the  action  as  either  obtained  from  or 
through  the  other  before  or  during  the  marriage  in 
consideration  thereof.  Judgment  for  divorce  from 
bed  and  board  may  be  granted  for  anyone  of  the 
causes  which  allow  divorce  and  the  procedure  wiU  be 
the  same.  Such  a  judgment  shall  operate  as  to  prop- 
erty thereafter  acquired,  upon  the  personal  rights  and 
legal  capacity  of  the  parties,  as  a  divorce  from  the 
bonds  of  matrimony  except  it  shall  not  bar  curtesy, 
dower  or  distributive  right,  such  a  judgment  may  be 
set  aside  at  any  time  by  the  court  rendering  it. 
If  the  wife  has  not  sufficient  estate  of  her  own  she 
may,  on  a  divorce  obtained  by  her,  have  such  allow- 
ance out  of  her  husband's  estate,  as  may  be  deemed 
equitable,  and  be  restored  to  the  name  she  bore  before 
marriage,  if  she  desires  it. 
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^Section  7.  Pending  an  application  for  divorce,  or  on  final  judg- 
ment the  court  may  make  orders  for  the  care,  custody 
and  maintenance  of  the  minor  children  of  the  parties, 
or  children  of  unsound  mind,  or  any  of  them,  and  at 
any  time  afterwards  upon  the  petition  of  either  par- 
ent, revise  and  alter  the  same,  having  in  all  such  cases 
of  care  and  custody  the  interest  and  welfare  of  the 
children  principally  in  view;  but  no  such  order  for 
maintenance  of  children  or  allotment  in  favor  of  the 
wife  shall  divest  either  party  of  the  fee-simple  title 
to  real  estate. 

Section  8.  When  the  husband  is  about  to  remove  himself  or  his 
property,  or  a  material  part  of  it,  out  of  the  state, 
or  where  there  is  reason  to  suspect  that  he  will  fraud- 
ently  sell,  convey  or  conceal  his  property,  the  wife 
may  obtain  the  necessary  orders  for  securing  alimony 
for  herself  and  maintenance  for  their  children  with- 
out giving  surety. 

Section  9.  If  after  the  hearing  of  any  cause,  for  absolute  divorce, 
or  from  bed  and  board  the  court  shall  oe  of  opinion 
that  the  plaintiff  is  entitled  to  a  judgment,  a  decree 
nisji  shall  be  entered.  The  judgment  shall  not  be  final 
nor  become  absolute  until  after  the  expiration  of  six 
months  from  the  entry  of  the  decree  nisi,  unless  ap- 
pealed from  or  proceedings  for  review  are  pending, 
or  the  court  before  the  expiration  of  said  period 
for  sufficient  cause,  upon  its  own  motion  or  upon  the 
application  of  any  party,  whether  interested  or  not, 
otherwise  orders;  and  at  the  expiration  of  six  months 
such  final  and  absolute  judgment  shall  then  be  entered 
upon  application  to  the  court  by  the  plaintiff,  unless 
prior  to  that  time  cause  he  shown  to  the  contrary. 
Provided  further  all  costs  must  be  paid  before  enter- 
ing the  final  judgment,  unless  the  court  for  sufficient 
reason  may  otherwise  order. 

Section  10.  All  laws  and  parts  of  laws  in  conflict  with  the  provi- 
sion of  this  act,  are  hereby  repealed. 
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RECENT  CASES 


RECENT  INTERESTINO  KENTUCKY  DECISIONS 

Contracts — Purchase  and  Storing  of  Hemp  and  Reimbursement, 
— By  a  contract  between  plaintiff  and  defendant  under  which  de- 
fendant agreed  to  purchase  hemp  for  .plaintiff  as  its  agent,  it  was 
stipulated  that  the  hemp  should  be  stored  in  defendant's  warehouse, 
defendant's  commission  to  cover  all  expenses  of  conducting  the  busi- 
ness. The  warehouse  burned  and  defendant  stored  salvaged  hemp 
in  the  country,  paying  storage,  for  which  he  seeks  reimbursement. 
Held,  that  defendant  is  entitled  to  reimbursement  for  unforeseen  and 
extraordinary  expenses  necessarily  incurred  in  caring  for  plaintiff's 
hemp.     Gay  v.  American  Trading  Company,  185  Ky.  305. 

Mines  and  Minerals — Oil  Lease — Forfeiture. — An  oil  lease  pro- 
viaing  that  the  lessee  shall  drill  a  well  on  the  leased  premises  within 
a  year,  or  thereafter  pay  a  small  sum  annually  as  rental,  which 
should  be  accepted  in  performance  of  the  lessee's  contract  under  the 
lease  until  a  well  was  drilled,  could  not  be  forfeited  by  the  lessor 
on  account  of  the  failure  of  the  lessee  to  drill  a  well  within  a  year 
or  thereafter  when  the  lessor  was  accepting  the  rentals  in  satisfac- 
tion of  the  contract  until  the  lessor  notified  the  lessee  that  he  would 
not  accept  the  rentals  in  satisfaction  of  the  contract  and  demanded 
that  a  well  should  be  drilled.  Plumber  v.  Southern  Oil  Company, 
185  Ky.  243. 
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Intoxicating  Liquors — Misrepresentation  of  Brewery— Recovery 
4>f  Damages  Against. — ^PlantifE  Owens,  in  good  faith  bought,  for  re- 
sale in  his  store,  a  soft  drink  labeled  ** Non-intoxicating''  in  reliance 
upon  the  assurance  of  the  brewery  that  it  was  non-intoxicating.  He 
was  arrested,  convicted  and  fined  for  selling  the  alleged  soft  drink 
when  in  fact  the  beverage  was  highly  intoxicating.  The  defendant 
brewery  by  contract  had  agreed  to  save  him  harmless  from  all  dam- 
age that  might  result  from  prosecution  for  violation  of  the  law  in 
handling  same.  Held,  That  plaintiff  had  a  good  cause  of  action 
against  the  defendant  brewing  company.  Owens  v.  Henderson 
Brewing  Company,  et  al.,  185  Ky.  477. 

Mines  and  Minerals — Deeds — Construction  and  Limitation. 
— One  Gearheart  executed  and  delivered  a  deed  to  Laws  stating  that 
he  conveyed  **all  the  mineral  right  and  coal  privileges  and  rights  of 
way  to  and  from  said  mineral  and  coal  privileges,  also  the  right  to 
search  for  all  undiscovered  minerals  and  coal  in  a  certain  tract  of 
land  ''  Grantee  never  exercised  his  rights  under  the  deed  for  a 
period  of  more  than  forty  years.  Gearheart  then  conveyed  to  plain- 
tiff, Scott,  who  brought  action  against  Laws  to  quiet  his  title  to  the 
minerals  and  alleged  that  defendant  had  lost  his  title  by  the  Statute 
of  Limitations.  Held,  that  there  was  a  severance  of  the  mineral  es- 
tjile  from  the  surface  estate,  and  that  the  owner  of  the  minerals  did 
not  lose  his  right  or  his  possession  by  any  length  of  non-user,  and 
the  owner  of  a  surface  could  acquire  no  title  by  the  Statute  of  Limi- 
tations to  the  minerals  by  his  exclusive  and  continued  occupancy  of 
the  siirface  merely.  Also  held,  that  the  deed  passed  the  title  to  all 
minerals,  including  oil  and  gas.    Scott  v.  Laws,  185  Ky.  440. 

forfeiture  of  Bail — Soldier  in  U.  S.  Army. — Bodine  and  Briggs 
were  under  an  indictment  and  were  released  on  bail  furnished  by 
appellants  and  others.  They  made  application  to  local  draft  board 
to  be  placed  in  Class  lA  Selective  Service  which  was  granted.  It  ap- 
pears that  they  would  not  otherwise  have  been  placed  in  this  class. 
Before  time  for  trial  they  were  inducted  into  service  and  stationed 
at  a  camp  within  forty  miles  of  the  place  of  trial.  The  Common- 
wealth Attorney  applied  for  and  obtained  permission  for  a  leave  of 
absence  for  the  defendants  to  attend  the  trial  but  they  refused  to 


Digitized  by 


Google 


32  KENTUCKY  LAW  JOURNAL 

accept  same.  Held,  that  this  was  sufficient  grounds  for  the  forfeiture 
of  the  bail  bonds.    Briggs,  Sr.,  et  al.  v.  Commonwealth,  185  Ky.  340. 

Highways — State  Aid  Roads — How  Funds  May  be  Used, — Bal- 
lard county  voted  three  hundred  thousand  dollars  bond  issue  for  the 
building  of  roads,  one  hundred  and  fifty  thousand  dollars  of  which 
was  to  be  used  in  conjunction  with  a  like  amount  to  be  furnished  by 
the  state  for  the  purpose  of  building  state  aid  roads,  in  which  con- 
struction, inter-county-seat  roads  were  to  have  the  preference.  The 
state  did  not  at  once  furnish  its  part  of  the  money  and  the  county 
advanced  the  whole  three  hundred  thousand  dollars  in  the  building 
of  irter-county-seat  roads.  An  action  was  brought  to  compel  the 
county  to  use  funds  which  were  repaid  by  the  stat-^  on  this  contract 
in  the  building  or  completion  of  inler-county-seat  state  aid  roads, 
instead  of  applying  the  money  so  repaid  to  the  general  county  road 
funds.  The  court  held  that  this  was  a  loan  of  one  hundred  and  fifty 
thouLand  dollars  to  the  state  out  of  the  county  road  fund  and  when 
it  was  repaid  it  was  still  a  part  of  the  general  road  fund  and  that 
the  county  would  not  be  compelled  to  use  it  for  state  aid  roads^ 
Short,  et  al.  v.  Fiscal  Court  oi  Ballard  county,  185  Ky.  650. 

War-Time  Prohibition  Law  Upheld. — On  October  10,  1919,  the 
Kentucky  Distilleries  and  Warehouse  Company  brought  suit  in  the 
Kentucky  court  to  restrain  a  collector  of  internal  revenue  from  in- 
terfering with  the  withdrawal  of  whisky  from  bond.  A  similar  suit 
was  brought  in  New  York  at  a  later  date.  The  petition  in  both  cases 
alleged  that  the  wal'-time  prohibition  act  was  void.  Both  cases 
were  taken  to  the  Supreme  Court  of  the  United  Stales.  The  four  con- 
tentions upon  which  the  attack  was  based  were : 

1.  That  the  act  was  void  because  it  violated  the  Fifth  Amend- 
ment by  taking  property  without  due  compensation. 

2.  That  it  was  void  at  the  time  of  the  bringing  of  these  suits 
because  the  war  emergency  had  passed. 

3.  It  was  abrogated  or  repealed  by  the  Eighteenth  Amendment 
which  gave  a  year's  time  for  the  disposal  of  liquor. 

4.  That  it  had  expired  by  its  own  terms  before  the  bringing 
of  these  suits,  because  it  extended  only  to  the  end  of  demobilization 
which  has  ended. 
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The  court  held  that  it  did  not  violate  the  Fifth  Amendment  be- 
cause the  government  had  the  right  to  prohibit  the  manufacture  or 
sale  of  liquor  as  a  war-time  measure  without  compensating  those  af- 
fected and  that  seven  months  and  nine  days  was  a  reasonable  time 
within  which  to  dispose  of  all  liquors  in  bonded  warehouses. 

As  to  the  second  allegation  tlie  court  held  that  the  mere  cessa- 
tion of  hostilities  did  not  end  the  war  emergency  but  that  support  of 
the  armed  forces  during  demobilization  was  part  of  the  war 
emergency. 

The  third  contention  was  held  unsound  by  the  court  because  if 
it  were  true  that  the  year  of  grace  mentioned  in  the  Eighteentli 
Amendment  nullified  legislative  prohibition  during  that  period  that 
all  state  prohibition  laws  would  also  have  been  nullified. 

As  to  the  fourth  contention,  the  court  held  that  as  the  law  ex- 
tended prohibition  until  the  conclusion  of  the  war  that  in  the  ab- 
sence of  specific  provisions  to  the  contrary,  the  period  of  war  has 
been  held  to  extend  to  the  ratification  of  the  treaty  of  peace  or  the 
proclamation  of  peace. 

It  is  said  that  there  are  but  three  opportunities  for  the  wets  to 
succeed  in  having  liquor  withdrawn  from  bond.  These  three  possi- 
bilities are:  Ratification  of  the  peace  treaty  by  the  senate  and  pro- 
clamation by  the  President  that  the  war  is  at  an  end:  A  resolution 
by  congress  declaring  this  country  at  peace  with  Germany  and  its 
acceptance  by  the  President;  and  repeal  of  the  war-time  prohibition 
act  by  congress.  There  is  small  probability,  apparently,  of  any  of 
these  steps  being  taken. 
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